IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATI ONAL ASSCCI ATI ON FOR THE ) C VIL ACTI ON
ADVANCEMENT OF COLORED )

PEOPLE STATE CONFERENCE OF

PENNSYLVANI A, et al.

V.
PEDRO A. CORTES, Secretary

of the Commonweal t h of :
Pennsyl vani a, et al. : NO. 08-5048

VEMORANDUM

Bartle, C. J. Oct ober 29, 2008

Plaintiffs, the National Association for the
Advancenent of Col ored Peopl e State Conference of Pennsylvani a
("NAACP-SCP"), ! the El ection Reform Network, Richard Brown, Ange
Col eman, and Genevieve Geis, filed this action on Cctober 23,
2008 agai nst defendants Pedro A. Cortes, Secretary of the
Commonweal t h of Pennsyl vania and Chief Elections Oficer for
Pennsyl vani a, and Chet Harhut, Conm ssioner of the Pennsyl vania
Departnment of State's Bureau of Comm ssions, Elections, and
Legislation. Plaintiffs seek prelimnary injunctive relief prior
to the Novenber 4 presidential election to require the defendants
to pronul gate, adopt and enforce a directive requiring |ocal

el ection officials in Pennsylvania to distribute enmergency paper

1. NAACP-SCP has 15,000 nenbers in 46 branches across
Pennsyl vani a.



ballots to eligible voters at any division or precinct? whenever
50% or nore of the electronic voting machines of a division or
precinct are inoperable.?

Plaintiffs sue under 42 U.S.C. § 1983.* They maintain
that without the requested relief nmany voters will have their
right to vote unduly burdened in violation of the First Amendnent
and the Due Process and Equal Protection O auses of the
Fourteenth Anendnent to the Constitution. This court held an
evidentiary hearing on Cctober 28, 2008, and now nakes the

followi ng findings of fact and concl usi ons of | aw.

2. The Pennsyl vania El ecti on Code defines an "election district”
to mean a district, division or precinct, established in
accordance with the provisions of this act, within which al
qualified electors vote at one polling place. 25 Pa. Cons. Stat.
§ 2602(g). W shall use the term"precinct” to generally refer
to the election districts throughout Pennsyl vani a.

3. Plaintiffs have withdrawn their request that the court order
defendants to require |ocal election officials to ensure that
there are avail able at each precinct paper ballots in an anount
equal to or greater than 20% of the registered voters in that
district.

4. Title 42 U.S.C. § 1983 provides:

Every person who, under color of any statute,
ordi nance, regulation, custom or usage, of
any State ... subjects, or causes to be

subj ected, any citizen of the United States
or other person within the jurisdiction
thereof to the deprivation of any rights,
privileges, or immunities secured by the
Constitution and | aws, shall be liable to the
party injured in an action at law, suit in
equity, or other proper proceeding for
redress,
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l.

On Novenber 4, the voters of Pennsylvania wll| cast
ball ots for electors for President and Vice President of the
United States, and for nineteen representatives in Congress.
They will also vote for the state-wi de offices of Attorney
General, Auditor Ceneral, and Treasurer as well as for senators
in half the state senatorial districts and all 203
representatives in the Pennsyl vania General Assenbly. 1In
addition, the ballot will contain one state-w de question and in
Phi | adel phia three additional questions, two dealing with
anendnents to the City Charter and one concerning the issuance of
bonds.

Def endant Pedro Cortes, the Secretary of the
Commonweal th of Pennsylvania, is sued in his official capacity
for actions and om ssions under color of law. ® Secretary Cortes
is the Commonweal th's Chief Election Oficial responsible for
over seei ng Pennsylvani a's el ectoral process. Anpbng his duties
are the exam nation and reexam nation of voting machi nes and the
approval or disapproval of themfor use in Pennsylvania, the
recei pt of information on voting systemerrors, difficulties or
ot her election data, and the establishnent of a systemfor the

remedyi ng of conplaints regarding the adm nistration of Title I

5. Defendant Chet Harhut, the Conm ssioner of the Pennsylvania
Department of State's Bureau of Comm ssions, Elections, and
Legislation, is responsible for the supervision of the Bureau.
He is also sued in his official capacity for actions taken under
color of |aw
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of the Help America Vote Act of 2002, 42 U S.C. § 15481 et seq.
25 Pa. Cons. Stat. § 2621 (b), (e.1), (h).°®

The Secretary "may issue directives or instructions for
the inplenentation of electronic voting procedures and for the
operation of electronic voting systens.”" 25 Pa. Cons. Stat.
§ 3031.5(a). In August, 2008, Secretary Cortes issued a
Menor andum addr essi ng the proper nunber of energency paper
ballots to be distributed to each precinct in the event of voting
system mal functi ons on Novenber 4. That Menorandum st ates:

We believe that providing to each el ection

district a nunmber of emergency paper ballots

equal to 20% of the nunmber of registered

electors in each district is a reasonable

formul a for determ ning how many energency

paper ballots to nmake avail able on | ocation

at each election district.

On Septenber 3, 2008, Secretary Cortes promul gated the
Directive at the heart of the present controversy. It nandates
that | ocal election officials distribute paper ballots to
eligible voters but only if all of the electronic voting machines
in a polling place are inoperable. It states in relevant part:

if all electronic voting machines in a

preci nct are inoperable, "paper ballots,

either printed or witten and of any suitable

form™"™ for registering votes (described

herein as "energency back-up paper ballots")
shall be distributed imediately to eligible

6. Title Ill of the Help Anerica Vote Act of 2002 provides: (1)
voting system standards for voting systens used in any federal

el ection; (2) provisional voting and voting information

requi renents for federal elections; and (3) computerized
statewi de voter registration list requirenents and requirenents
for voters who register by mail for federal elections. 42 U S. C
§ 15481, et seq.
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voters pursuant to section 1120-A(b) of the

El ection Code. Energency back-up paper

ball ots shall be used thereafter until the

county board of elections is able to nmake the

necessary repairs to the machine(s) or is

able to place into operation a suitable

substitute machi ne(s).

For this purpose, county boards of elections

may use, as "energency back-up paper

ballots,” ballots specifically designed for

use as energency back-up paper ball ots;

sur pl us, un-voted absentee ballots; surplus,

un-voted alternative ballots; ballots that

the county board of elections has supplied to

the district election board for use as

provi si onal ballots; or other paper ballots

that are "either printed or witten and of

any suitable form™

It is undisputed that there are a total of 9, 329
polling places in the 67 counties of Pennsylvania. The four
| ar gest counties have the follow ng nunber: 1,681 in
Phi | adel phia County; 1,321 in Allegheny County; 425 in Del aware
County; and 418 in Montgonery County. O the polling places in
Phi | adel phi a County, 4 have one machi ne, 1,523 have two, 144 have
three, 10 have four, and 2 have five machines. Thus, over 90% of
Phi | adel phia's divisions or precincts are equi pped with two
machi nes or | ess and over 99% have three machi nes or |ess.

Currently, there are six different types of direct-
recording electronic ("DRE") voting nmachines in use as the
primary nmethod of voting in 50 of the 67 counties of the
Commonweal th.  Twenty-four counties use the ES&S i Votronic as the
primary voting machi ne, sixteen use the Premer (fornmerly
Di ebol d) AccuVote TSx, six use the Danahar 1242, two counties

enpl oy the Sequoi a AVC Advant age, and one county each uses the
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Sequoi a Edge and the Hart InterCivic eSlate v 4.1.1. The total
nunber of these nmachines is over 25,000. Phil adel phia,

Al | egheny, Del aware, and Montgonmery Counties all have DRE

machi nes. The remaining 17 counties use ballot cards which are
mar ked by voters and then read by optical scanners.

There are currently 8.7 mllion registered voters in
Pennsyl vani a, of which approximately 1.1 mllion are in
Phi | adel phia. The registration rolls have increased statew de by
an extraordi nary 400,000 new voters for the upcom ng el ection.

It is estimated by election officials that the turnout on
Novenber 4 will be the highest on record. It is anticipated that
up to 80% of eligible voters will cast ballots in the
Commonweal th and up to 75%in Philadel phia. Al agree that this
will be an unprecedented election in terns of voter

partici pation.

The polls in Pennsylvania will be open from7:00 a. m
until 8:00 p.m It is undisputed that the heaviest concentration
of voters will be in the early norning hours and then again after
5:00 p. m

The court heard testinony fromexperts on the failure
rate of DRE voting machines, as well as fromfact w tnesses,
including election officials, as to specific failures of such
machi nes in recent elections in Pennsylvania, including the
primary election in April, 2008. A nunber of voters testified
about machine failures at their specific polling places and the

necessity for themto | eave for work before casting their vote
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because of machi ne mal function. Another w tness testified about
machi ne problens in a nunber of polling places in the Germant own
section of Philadelphia, with the result that voters |eft wthout
vot i ng.

There was al so evi dence about the voting procedures and
counting of votes at the polling place on el ection day, as well
as about the concerns of election officials if the court should
order the relief requested by the plaintiffs. Since there is
only a week renaining before election day, the limted tinme |eft
to notify local election officials and poll workers of any change
in procedure was a matter very nuch in the forefront.

Dr. Dougl as Jones, a voting technol ogy expert based in
lowa, testified via videoconference regarding the probability of
voting machine failure. He was famliar with the DRE nachines in
use i n Pennsylvania, including the Danahar 1242, Sequoia AVC
Advant age, the Premer (formerly Diebold), AccuVote Tsx, the ES&S
i Votronic, the Sequoia Edge and the Hart InterCvic eSlate v
4.1.3. Dr. Jones, know edgeable with respect to the few studies
and testing of DRE machi nes, opined that the failure rate for DRE
voting machines is between 8% to 10% G ven that the mpjority of
the precincts are equipped with 2 to 3 nachines, the 8% to 10%
failure rates means that, in his view, there is a probability
t hat 20-25% of the precincts will suffer sone kind of failure.

Colletta Brady, a poll watcher in Cheltenham Townshi p,
Mont gonmery County, testified that both of the DRE machi nes at her

preci nct were inoperable from7:00 a.m until approximtely 9:30
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a.m during the April, 2008 primary. She observed a |line of
approximately 175 to 200 people waiting to vote on that norning.
She al so observed peopl e | eaving the polling place because they
could not wait in line for hours to vote.

Ceneieve Geis, a kindergarten teacher in Wst Norriton
Townshi p, Montgomery County, was actually instructed by an
el ection official to "go hone" because the nachi nes were not
wor ki ng at her precinct.

Angel Col eman arrived at Pepper M ddle School in
Sout hwest Phi | adel phia at approximately 7:30 a.m to vote on
April 22. She observed a |ine of approximately 20 to 25 people
waiting to cast their ballot. She was infornmed that only one of
the two nmachines at the precinct was working. She was not able
to wait in the long line to vote because she had to go to work.

Dougl as Jerol nack, a professor at the University of
Pennsyl vani a and resident of Wst Philadel phia, testified that
his precinct is equipped with two machines. On April 22, he
arrived at his polling station at 7:30 a.m to vote. At that
time, the door to his polling place was cl osed and approxi mately
12 people were waiting outside to vote. A poll worker infornmed
himthat neither of the 2 machi nes was working and that no one
had voted yet. The worker asked the people waiting in line to
wait until the machines were fixed. M. Jerolmack waited unti
8:00 a.m and then went to report the problem He returned to
his polling station thereafter. He was not able to cast his

ballot until approximately 9:30 or 10:00 a.m that norning.
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Election officials testified as to the procedures poll
wor kers nmust foll ow when a DRE machi ne breaks down. They are
trained to call a central phone bank where operators are standing
by to take their calls regarding problens in the field.

Phi | adel phia, for exanple, will have 15 operators fielding calls.
Many of the voting machi ne problens reported to the operators can
be fixed quickly as a result of diagnosis over the phone. For

i nstance, sonetines a machine is sinply not plugged in or a pol
wor ker has forgotten to do a sinple task. Marybeth Kuznick, the
El ected Majority Inspector of Elections for Westnorel and County,
testified that in the April, 2008 primary she called the
operators because her "zero tape" wouldn't print,’ a problemthat
could be fixed over the phone. On April 22, 2008, 248 of the 460
calls to the phone bank operators in Philadel phia were resol ved
over the phone.

In those cases where the problem cannot be resol ved
over the phone, a technician is sent out to the polling place.
The counties utilize "roving technicians” who are on the road
t hroughout el ection day waiting to be dispatched to a particul ar
precinct to solve a nmachine problem Phil adel phia plans to have
64 technicians available to handl e problens with machi nes on

el ection day, each of which is stationed in a particular ward in

7. A "zero tape" shows that there are no votes currently on the
DRE machi ne.
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the city.® During the April 22 primary, these technicians were
able to resolve problens nore than 92% of the tinme. The majority
of the problens involved spent batteries and broken printers.
Nonet hel ess, even mnor repairs of this nature take approxi mately
one hour to nake after notification of a malfunction by el ection
officials at the polling place.

In those instances where the technician is unable to
resolve the problem a substitute machine is required. The extra
machi nes in Phil adel phia are housed in a warehouse on W ssahi ckon
Avenue. ® Phil adel phia has 197 extra machi nes on hand for
Novenber 4. In the April, 2008 primary, Phil adel phia replaced 15
machi nes fromthe warehouse. The highest nunber Phil adel phia has
ever had to replace at a single election is 17 machi nes. *°

Prior to substituting a new DRE machi ne, a conputer
operator has to prepare a cartridge with the correct nanes of the
candi dates for that precinct, including the proper candi dates for
state senator and state representative. Robert Lee, the Voter
Regi stration Adm nistrator for the Voter Registration Division of
the Gty Comm ssioners of the City of Philadel phia, testified
that it should take approximately 10 to 12 mnutes to get the

substitute machi ne ready for operation. However, it could take

8. Montgonery County will have 12 roving mechanics driving
t hroughout the county on el ection day.

9. Montgonery County has 30 substitute machi nes on hand for
el ection day at a warehouse in Norristown.

10. Montgonery County has had to replace 5 nachines within the
| ast 12 years.
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up to an hour and a half to have the substituted nachine up and
runni ng at the precinct.

The experience of the Cheltenham Montgonery County
precinct during the April, 2008 primary is a good exanple of the
del ay that can be experienced in getting a substitute machine
operational. On April 22, the Judge of Elections for a
Chel t enham Townshi p, Montgonery County, precinct reported at 7:15
a.m that neither of the two DREs was operational. One of the
machi nes ultimately needed to be replaced because a poll worker
had i nadvertently "closed the polls"™ on that machine rendering it
i noperable for the entire day. It took a "couple of hours" for
that machine to be replaced. No one was able to vote at
Chel tenham for over two hours - until approximtely 9:15 or 9: 30
a. m

In addition to voting on the DRE machi nes, many
citizens cast paper provisional ballots, ! paper absentee
bal | ots, and paper ballots fromoverseas. Election officials
expect over 15,000 Pennsyl vania provisional ballots and 30,000 to

40, 000 overseas ballots in the upcom ng el ection. The

11. Pursuant to 25 Pa. Cons. stat. 8§ 3050(a.4)(1), an individual
"who clainms to be properly registered and eligible to vote at the
el ection district but whose nane does not appear on the district
regi ster and whose registrati on cannot be determ ned by the

i nspectors of election or the county el ection board shall be
permtted to cast a provisional ballot."” Furthernore, if

i ndividuals are voting for the first time in a district and are
unabl e to produce certification, they are permtted to cast

provi sional ballots. An individual presenting a judicial order
may cast a provisional ballot. 25 Pa. Cons. Stat.

§ 3050(a.4)(1).
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provi sional ballots are filled out and saf eguarded at the

i ndi vidual polling places. |In sone counties, such as

West norel and, the absentee ballots are delivered to the polling
pl aces on el ection day and are counted there.

Pol | worker training is conpleted or nearing conpletion
in nost counties. Montgonery County has conpleted 15 of its 18
trai ning classes and Phil adel phia County only has two renaining
make-up training sessions left. Philadel phia poll workers were
orally instructed on the Secretary's 100% Directive at their
trai ning sessions and their training session handouts instructed
them that paper ballots are not to be used unless all of the
machi nes are i noperabl e.

Concerns were raised by election officials regarding
the potential for "overvoting” or casting nore votes in a
particular race than permtted and errant marks or cross-outs on
t he paper ballot. The potential for fraud, manipul ation,
alteration, forgery, duplication and theft was al so rai sed.

Most prom nent anong their concerns, however, was
allowing citizens to vote by paper ballot will cause chaos and
confusion at the polling station and anger and frustrati on anong
voters and poll workers. Defendants noted that poll workers have
not been trained as to the sinultaneous use of paper ballots and
DRE machi nes.

Enmer gency paper ball ots have been heretofore used due
to the breakdown of all of the machines at a precinct. There was

testimony that Al egheny, and Montgonery Counties have had
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occasion to use paper ballots. Defendants' w tness, Harry
VanSi ckl e, the Deputy Secretary of the Commonwealth for
Adm ni stration, was not aware of any reports of fraud or
m shandl i ng of paper ballots in connection with their use in
t hese counti es.

1.

As the parties seeking a prelimnary injunction, the
plaintiffs nmust prove that the follow ng four factors favor
prelimnary relief: (1) they have a likelihood of success on the
merits; (2) they will suffer irreparable harmif the injunction
is denied; (3) granting the injunction will not result in even
greater harmto the nonnovi ng defendants; and (4) the public

interest favors such relief. Child Evangelism Fell owship of New

Jersey, Inc. v. Stafford Township Sch. Dist., 386 F.3d 514, 524

(3d Cir. 2004). OQur Court of Appeals has warned that the "grant
of injunctive relief is an extraordinary renedy ... which should

be granted only in limted circunmstances.” Am Tel. and Tel. Co.

v. Wnback and Conserve Program Inc., 42 F.3d 1421, 1426-27 (3d

Cr. 1994) (citing Frank's GMC Truck Cr., Inc. v. Gen. Mtors

Corp., 847 F.2d 100, 102 (3d GCir. 1988)). This is especially so
when the noving party seeks a prelim nary injunction, which is
brought before the parties have had the chance to fully devel op
the facts through discovery. |d.

I n deciding the pending notion, we nust exam ne the
effect of the plaintiffs' filing of their conplaint and notion

for injunctive relief a nmere twelve days before the Novenber 4
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presidential election. The U S. Suprene Court has recognized the
practical difficulties and potentially disruptive effect of

i npl enenting changes to a state's electoral systemso close to
the date of the election, as well|l as the acconpanying equitable
considerations that "mght justify a court in w thholding the

granting of imedi ately effective relief[.]" Reynolds v. Sins,

377 U. S. 533, 585 (1964). Furthernore, in US. v. Cty of

Phi | adel phia, No. 06-4592, 2006 W. 3922115 (E.D. Pa. Nov. 7,

2006), this court highlighted the inplications to our notions of
federalismby the granting of such relief. |In that case, we
stated that "Sensitivity to the highly tine-sensitive nature of
el ections and the process leading up to themis appropriate and
necessary to preserve conmty between the states and federal
governnment." |d. at *2.

L.

We turn first to the question whether plaintiffs can
show a |ikelihood of success on the nerits of their request that
the Secretary of the Conmonweal th require |ocal election
officials to distribute paper ballots to voters if 50% of the DRE
machi nes in their polling place are inoperable.

It goes without saying that the right to vote by
qualified citizens is a fundanmental right guaranteed under
various provisions of the Constitution. See U S. Const. art. |
88 2 & 4; art. Il, 8 1; and anend. | and XIV. The Suprene Court
has declared that "No right is nore precious in a free country

than that of having a voice in the election of those who nmake the
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| aws under which, as good citizens, we nmust live. Qher rights,
even the nost basic, are illusory if the right to vote is

underm ned.” Wesberry v. Sanders, 376 U S. 1, 17 (1964). In

Wllians v. Rhodes, the Supreme Court reiterated that the right

to vote "rank[s] anmong our nost precious freedons.” WIIians,
393 U. S. 23, 30 (1968).

Wiile it is axiomatic that voting is a fundanental
right, it is also well established that the state may provide
structure to and limtations on the voting process which may

i npose burdens on voters. Anderson v. Celebrezze, 460 U.S. 780,

788 (1983). As the Suprene Court explained in Anderson:

Constitutional challenges to specific
provisions of a State's election | aws

t herefore cannot be resolved by any "litnmnus-
paper test" that will separate valid from
invalid restrictions .... [A court] must

first consider the character and magnitude of
the asserted injury to the rights protected
by the First and Fourteenth Anendnents that
the plaintiff seeks to vindicate. It then
nmust identify and evaluate the precise
interests put forward by the State as
justifications for the burden inposed by its
rule. In passing judgnment, the Court nust
not only determ ne the |egitinacy and
strength of each of those interests, it also
nmust consider the extent to which those
interests make it necessary to burden the
plaintiff's rights. Only after weighing al
these factors is the reviewing court in a
position to deci de whether the chall enged
provi sion is unconstitutional.

Anderson, 460 U.S. at 789.
It cannot be denied that the mal functioni ng of DRE

voti ng machi nes, either because of human error or nechani cal
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failure, causes a significant injury whenever voters are
effectively denied the right to cast their ballots.

Sonme waiting in line, of course, is inevitable and nust
be expected. Citizens have to sign in at the polling place and
wait their turn to retire behind the curtain to cast their votes.
One nust al ways choose between and anong a nunber of candi dates
for different offices listed on the ballot and often, as in this
el ection, there are questions to be read and considered. All of
this takes tine.

Nonet hel ess, there can conme a point when the burden of
standing in a queue ceases to be an inconveni ence or annoyance
and becones a constitutional violation because it, in effect,
denies a person the right to exercise his or her franchise.

There is no bright line or "litnus-paper test." As Anderson
teaches, we nust consider all the relevant factors.

Wiile all elections are inportant, this year a
presi dent and vice-president of the United States will be chosen.
Al agree that the nunmber of voters at this election wll
probably be the highest on record. |In addition to the obvious
interest in the top of the ticket, there are five or six
additional offices listed on this year's ballot plus four ball ot
guestions in Philadel phia and one state-wide. It is undisputed
that the turnout as always will be concentrated in the first
several hours of voting before people go to work and after 5:00
p.m after their return fromwrk. Even in the best of

ci rcunst ances, voters can expect and nust tolerate nore del ay
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t han usual on Novenber 4. Nonetheless, we would be blind to
reality if we did not recognize that many individuals have a
l[imted wi ndow of opportunity to go to the polls due to their
jobs, child care and famly responsibilities, or other weighty
commtnments. Life does not stop on election day. Many nust vote
early or in the evening if they are to vote at all.

The evi dence, not surprisingly, denonstrated that DRE
voting machines, like all other machi nes, sonetines fail. Wen
t hat happens, time is of the essence. The polls are open for one
day and one day only and then for only 13 hours. There is no
rain date. The potential for failure, of course, is an inportant
consideration for the court in deciding whether to grant
plaintiffs any relief. This is not a matter we can deci de
t hrough hi ndsight after the el ection has concl uded, based on how
many machi nes actual |y becane i noperable on Novenber 4 and the
i npact those failed nachines had on the right to vote. W nust
do our best, based on the record before us, to determ ne whether
i noperabl e machines are likely to cause any serious burden to the
fundamental right to vote which, as the Suprene Court has
observed, "rank[s] anmobng our nost precious freedons."

The facts establish that DRE machines wi ||l undoubtedly
fail on Novenber 4, whether or not they will fail at the rate
suggested by Dr. Jones. History is our guide. Most |ikely,
these failures will occur in the early hours of voting when
turnout is highest. In the 2008 primary election in

Pennsyl vani a, 187 repairs in Philadel phia had to be nmade at
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polling places. On average, there was at |east an hour of
downtinme for each. There is even greater delay when a machi ne
has to be replaced. |In Philadel phia, for exanple, once the
decision is nade to replace an i noperable machi ne, the correct
ball ot nust first be configured for the particular division so
that it contains the correct candidates for |ocal races such as
state senator and state representatives. It then nust be
transported to the polling place which could be mles fromthe
war ehouse. This can take up to several hours. In the primary
el ection in April, 2008, 15 machines had to be replaced. In
West norel and County, all machines were inoperable for a tine at
t he 2006 el ecti on because they had been i nproperly programed.
More recently in Warren County, the machine in one precinct
mal f uncti oned and paper ballots had to be enployed. 1In a
di vision in Cheltenham Townshi p, Montgonmery County, the nachines
wer e i noperable for several hours at the primary election in
April, 2008, and nany voters left before voting.

Based on the record before us, we find that there is a
real danger that a significant nunber of machines wll
mal functi on throughout the Conmonweal th, and this occurrence is
likely to cause unacceptably long |lines on Novenber 4 due to the
ci rcunst ances outlined above. W sincerely hope this scenario
will not occur, but we cannot allow our decision to be based on
hope. The delay resulting froma situation where 50% or nore of
the voting machines are inoperable will unduly burden and thus

deprive many citizens of their right to vote. This injury, if it
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occurs, will be of the gravest magnitude and will give rise to a
violation of at |east the Equal Protection C ause of the

Fourteenth Anendnent. See OBrien v. Skinner, 414 U. S. 524

(1974); Harper v. Va. State Bd. of Elections, 383 U S. 663

(1966) .

The Secretary of the Commonweal th recognizes the
seriousness of the probl em when DRE nachi nes becone inoperable.
H s Directive, however, mandates |ocal election officials to
di stribute paper ballots only when all the voting machines in a
polling place are not functioning. He rejects the relief
requested by plaintiffs that paper ballots should be handed out
when 50% of such nmachines are not working. He first maintains
that the 50%rul e woul d cause confusion and even chaos in the
polling place. Election officials in his view would be handi ng
out paper ballots to sone voters while others would be voting on
the DRE nachines. W do not viewthis as a problem |If a voter
wi shes to wait in line for the DRE machine, there is no reason
why he or she cannot do so. Ohers in a hurry to go to work or
who have ot her conpelling reasons may take advantage of a paper
bal | ot .

Next, he contends that it would be difficult to provide
privacy for voters using paper ballots. W are not persuaded.

At present, paper provisional ballots are available in every
polling place to be filled out by those whose nanmes may not be on
the voter rolls. It is anticipated that there may be as many as

15,000 at this election. Mre significantly, if all machines in
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a precinct are inoperable, he has instructed that paper ballots
be provided. Lack of privacy will be an even greater problem
under those circunstances than if only 50% of the machines are
i noperable. Yet, he does not raise this issue when a |arger
nunber of people will be conpleting paper ballots.

Finally, he opposes the 50%rul e because of concerns
about safeguarding the integrity at the polling place of the
votes cast on paper ballots. However, this sane issue will exist
when 100% of the nachine are inoperable, but he has decided that
the need to allow individuals to vote is paranount under these
ci rcunstances. In many counties, including Westnorel and, the
paper absentee ballots are delivered to individual polling places
during election day and are opened and counted by el ection
officials when the polls close. |In addition, as noted above,
provi sional ballots are regularly cast at the polling place
during the day. Election officials are accustoned to
saf eguardi ng these types of paper ballots. The Secretary has
advanced no reason why paper ballots under this 50%rul e woul d
not be safeguarded in the same nanner as ot her paper ballots. It
is significant that none of defendants' w tnesses had any
information that the integrity of paper ballots had been
conprom sed in the hands of l|ocal election officials.

The Secretary al so contends that voters using paper
ball ots may pl ace extraneous nmarks or "overvote" on them and thus
suffer having their ballot rejected - sonmething that is not

possi bl e when usi ng DRE machi nes. Wil e concededly this may
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occur, it is no reason not to offer a paper ballot if the
alternative is no other practical opportunity to vote at all.

The use of absentee ballots and provisional ballots contains
these sane risks cited by the Secretary. Yet, the benefits of
paper ballots clearly outweigh any detrinent not only in those
situations where they are currently used but al so when 50% of the
voti ng machi nes are inoperable.

The defendant is also concerned that any changes in
voting procedure a week before the election will be unduly
burdensonme. According to the Secretary, it would be nost
difficult to communicate with ocal election officials at this
| ate date. They have all been trained on the 100%rule and to
change to the 50% rul e now woul d cause confusi on and chaos.

Wiile we agree that this action was filed at the el eventh hour,
there is still time for the Secretary to send a new Directive to
election officials. Furthernore, whenever there is a nmachine

mal function, the local election officials call a central nunber
at the county election office. Those answering the calls can
easily be directed to advise |ocal election officials that paper
ball ots are to be used if 50% or nore of their machines are

i noperable. Wile it will require extra effort, we are confident
that the Secretary can effectively comruni cate any court order to
| ocal election officials and that said officials will conply.

In sum the justifications advanced by the Secretary of
t he Commonwealth for the refusal to adopt the 50% rul e are weak

at best. The distribution of paper ballots to voters when 50% of
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t he machi nes are inoperable at a polling place is conpelling to
protect their constitutional right to vote, and no state interest
has been advanced to reject it. Indeed, plaintiffs' request for
relief is reasonable and even nodest in |ight of the grave injury
they seek to prevent.

We conclude that plaintiffs have denonstrated a
i keli hood of success on the nerits.

| V.

It is also necessary to resolve whether or not
plaintiffs will suffer irreparable harmif the prelimnary
injunction is not granted. The answer is yes. |If relief is
refused, there is a real danger that many voters in the
Commonweal th will have their constitutional right to vote unduly
burdened. W find that they will suffer irreparable harmif a
prelimnary injunction is deni ed.

V.

We nust further decide whether greater harmw |l be
caused to defendant by granting a prelimnary injunction than
woul d be caused to voters by denying relief. W find that the
granting of injunctive relief as requested will cause m ni nal
harmto defendants. On this prong of the test, plaintiffs
clearly prevail

Vi .

Finally, we nust determ ne whether the granting of a

prelimnary injunction here is in the public interest. The right

to vote is at the foundati on of our constitutional form of
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government. Utimtely, all our freedons depend on it.
Protection of this right under the circunstances presented here

is without question in the public interest.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATI ONAL ASSCCI ATI ON FOR THE ) C VIL ACTI ON
ADVANCEMENT OF COLORED )

PEOPLE STATE CONFERENCE OF

PENNSYLVANI A, et al.

V.

PEDRO A. CORTES, Secretary
of the Commonweal t h of :
Pennsyl vani a, et al. : NO. 08-5048

ORDER

AND NOW this 29th day of Cctober, 2008, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of plaintiffs for a prelimnary
i njunction i s GRANTED

(2) the Secretary of the Commonweal th, Pedro A
Cortes, is prelimnarily ENJONED to direct forthwith all the
County Boards of El ections throughout Pennsylvania as foll ows:

| f 50% of electronic voting nachines in a
preci nct are inoperable, "paper ballots,
either printed or witten and of any suitable
form"™ for registering votes (described
herein as "energency back-up paper ballots")
shall be distributed imediately to eligible
voters pursuant to section 1120-A(b) of the
El ection Code. Energency back-up paper

ball ots shall be used thereafter until the
county board of elections is able to nmake the
necessary repairs to the machine(s) or is
able to place into operation a suitable
substitute machi ne(s);

(3) the Secretary of the Commonweal th, Pedro A

Cortes, is further prelimnarily ENJONED to advise forthwith al



the County Boards of Elections throughout Pennsylvania that this
Order supersedes his Directive to the contrary issued on
Septenber 3, 2008 and that his Directive in this regard is no

| onger in effect; and

(4) the plaintiffs shall post security in the anount

of $500.

BY THE COURT:

[s/ Harvey Bartle 11

C J.



