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Bonthan Eirng (“Petitioner”) is serving a 240-nonth
termof inprisonnment for offenses involving the possession and
di stribution of crack cocaine. He now seeks the reduction of his
sentence to reflect Amendnent 706 to the United States Sentencing
Comm ssion Quidelines (the “CGuidelines”), which altered § 2D1.1
of the Guidelines to reduce the sentencing ranges applicable to
crack cocai ne of fenses. Because Petitioner was sentenced as a
career offender with a Guidelines range that is unaffected by

Amendnent 706, his notion will be deni ed.

BACKGROUND

A. Petitioner’'s Sentence

On Cctober 4, 2005, Petitioner was sentenced for
possession with intent to distribute nore than 50 grans of crack
cocaine in violation of 21 U S.C. § 841(a)(1) and (b)(1)(A. The

base offense | evel under the Quidelines for the crack offense was



34, his adjusted offense |level was 31, his crimnal history
category was Il, and his resulting CGuidelines range was 121 to
151 nonths. However, pursuant to 8 841(b)(1)(A), Petitioner was
subject to a mandatory m ni num sentence of 20 years because he
was previously convicted of a felony controll ed substance

viol ation under 35 Pa. C.S.A 8 780-113(30) in Pennsylvania for
possession with intent to deliver crack cocaine. Petitioner
received the statutory mandatory m ni num sentence of 240 nonths,

to be followed by 10 years of supervised rel ease.

B. Changes to the Sentenci ng Qi delines

On Novenber 1, 2007, the United States Sentencing
Comm ssion (the “Conm ssion”) adopted Arendnent 706 to the
Qui delines to address what the Comm ssion had cone to view as
unwarranted disparities in the sentences of defendants who
possess or distribute various fornms of cocaine. Prior to
Novenber 1, 2007, the Guidelines provided for a 100-to-1 ratio in
sentences for crines involving cocaine powler conpared to those
i nvol ving crack cocaine.! For exanmple, & 2D1.1 of the Guidelines

provi ded the sanme base offense |evel for a crime involving 150

! This ratio was derived fromthe 100-to-1 ratio created

by Congress in its statutory mandate of m ni mum sentences for
cocai ne offenses. See Anti-Drug Abuse Act of 1986, 21 U S.C. 8§
841(b) (1) (requiring a five-year mandatory m ni num penalty for a
first-tinme trafficking offense involving 5 grans or nore of crack
cocai ne, or 500 grans of powder cocaine).
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kil ograns or nore of cocai ne powder and for one involving 1.5 or
nmore kilogranms of crack cocaine. U S S. G 8§ 2D1.1(c)(1) (2006).

Under the Novenber 1, 2007 anendnent, the ratio between
powder and crack sentences has been decreased. For exanple, 150
kil ograns of cocai ne powder is now treated as the equival ent of
4.5 kilograns of crack. U S . S.G § 2D1.1(c)(1) (2007). The
bottomIline for individual defendants is that a defendant
sentenced under § 2D1.1 for a crack offense after Novenber 1,
2007 receives a base offense level that is two |levels |ower than
what he woul d have received for the identical offense if he had
been sentenced before the Novenber 1, 2007 anendnent. 2 Federal
Sent enci ng CGui del i nes Manual app. C 1160 (“Appendix C’).

The Conm ssion also altered the cal cul ati on of base
of fense |l evels for offenses involving crack cocai ne and ot her
control | ed substances to reduce the inpact of a crack cocai ne
conviction. |d. at 1158-59. The base offense | evel for these
of fenses is determ ned by converting the anmount of each substance
into a conparabl e anount of marijuana and then determ ning the
base offense | evel for that anount of marijuana. U S.S.G 8§
2D1.1, comment 10(A)-(E). Amendnent 706 provides that a given
anmount of crack cocaine translates into a | esser quantity of
marijuana than it did under the old Guidelines. Appendix C at
1158; conpare U. S.S.G § 2D1.1 (2007), with U S S.G § 2D1.1

(2006). Thus, post-anmendnent Cuidelines ranges for crines



i nvol vi ng cocai ne base and other controlled substances are al so
| oner than ranges for the sanme crines pre-anendnent.

The Comm ssion based Amendnent 706 on “its anal ysis of
key sentencing data about cocai ne offenses and offenders; [a]
review[] [of] recent scientific literature regardi ng cocai ne use,
ef fects, dependency, prenatal effects, and preval ence; research[]
[on] trends in cocaine trafficking patterns, price, and use; [a]
survey[] [of] the state |aws regardi ng cocai ne penalties; and
[the Commi ssion’s] nonitor[ing] [of] case | aw devel opnents.”
Appendi x C at 1159-60. This information |l ed to the concl usion
that “the 100-to-1 drug quantity ratio significantly underm nes
vari ous congressional objectives set forth in the Sentencing
Ref orm Act and el sewhere.” |d. at 1160. The Comnm SsSi on
“predicts that, assum ng no change in the existing statutory
mandatory m ni mum penalties, this nodification to the Drug
Quantity Table wll affect 69.7 percent of crack cocai ne of fenses
sentenced under § 2D1.1 and will result in a reduction in the
esti mated average sentence of all crack cocaine offenses from 121

months to 106 nonths . . . .7 |d. at 1160-61

[1. MOTI ON FOR RESENTENCI NG
Petitioner noves, pursuant to 18 U S.C. § 3582, for a
reduction of his sentence because of recent changes to the

Guidelines in the treatnent of offenses involving crack cocai ne.



A Section 3582 and the Inapplicability of the Statutory
Mandatory Minimum Sentence under § 841 (b) (1) (A)

Petitioner’s notion nust be deni ed because the Court
| acks the authority under § 3582 to reduce Petitioner’s sentence.
Section 3582(c)(2) provides the authority to reduce a sentence
only if “such a reduction is consistent with applicable policy
statenents issued by the Sentencing Conm ssion” and the
applicable policy statenent, 8§ 1B.10(a), provides that if “the
gui deline range applicable to th[e] defendant has . . . been
| owered as a result of an anmendnent to the Cuidelines Mnual
listed in subsection (c) below, a reduction in the defendant’s
termof inprisonment is authorized under 18 U S.C. 8§ 3582(c)(2).”
U.S.S.G § 1B.10(a).

Thus, “a reduction under § 3582(c)(2) is not authorized
unl ess an anendnent reducing the applicable guidelines range is
among those listed in 8 1B.10(c) [of the CGuidelines].” United

States v. Wse, 515 F.3d 207, 221 (3d Cr. 2008); see, e.d.

United States v. Sharkley, — F.3d —, 2008 W. 4482893, at *2 (10th

Cr. Cct. 7, 2008) (refusing to reduce sentence for crack cocaine
vi ol ati on when anmendnent did not apply to the defendant’s

situation); United States v. MFadden, 523 F.3d 839, 840-41 (8th

Cir. 2008) (sane); United States v. Peter, 524 F.3d 905, 906-07

(8th Cir. 2008) (holding reduction in sentence for a crack
cocai ne violation was i nappropriate when the defendant was

sentenced to the statutory nmandatory mnimun); United States v.
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Jones, 523 F.3d 881, 882 (8th CGr. 2008) (sane); United States v.

MQuire, 524 F.3d 891, 892 (8th Cr. 2008) (sane); United States

v. Hanlin, 48 F.3d 121, 125 (3d Cr. 1995) (uphol ding sentence
when t he defendant was sentenced to the statutory mandatory
m ni mum .

Here, Petitioner is not eligible for a reduction under
Amendnent 706 because he was sentenced to the statutory mandatory
m ni mum under 8 841(b)(1)(A). As a result, Amendnent 706 does
not affect Petitioner’s sentence; Petitioner was and still would
be subject to a twenty year mandatory m ni num sentence regardl ess

of the revisions to § 2D1.1

B. Booker and Ki nbrough Do Not Provide the Authority to
Resent ence Petitioner

Petitioner also argues that 8 1B1.10 renders § 2D1.1
“effectively mandatory,” in contravention of the Suprene Court

holdings in United States v. Booker and Ki nbrough v. United

States. See Booker, 543 U.S. 220 (2005) (holding Cuidelines are

advi sory); Kinbrough, 128 S. C. 558 (2007) (permitting district
courts to take unwarranted sentencing disparities into
consideration). Specifically, Petitioner suggests that the
“Court [should] go beyond [Amendnents 706 and 711] by reducing
his sentence proportionately with that of powder cocaine.”
Pet’r’s Reply 1-2 (doc. no. 62). This argunment does not carry

t he day.



The Court recognizes that the Guidelines are advisory
and unwarranted sentencing disparities can be considered as part
of the sentencing equation. However, Congress’s directive that
sentences are final unless reduction would be consistent with the
Qui delines policy statenents is controlling. The Court may not,
under 8§ 3582, reduce Petitioner’s sentence when the applicable
Gui del i ne range has not been addressed by Anmendnent 706. See,

e.qg., Carrington v. United States, 503 F.3d 888, 890-91 (9th G

2007) (finding Booker is not pari passu with an anendnent to the

Guidelines sufficient to provide a basis for reducing a

defendant’s sentence under 8 3582(c)(2)); United States v.

Carter, 500 F.3d 486, 490-91 (6th Gr. 2007) (sanme); MMIllan v.

United States, 257 F. App' x 477, 479 (3d Cr. 2007) (not

precedential) (sane); Cortorreal v. United States, 486 F.3d 742,

744 (2d G r. 2007) (holding Booker cannot be the basis for a

reducti on of sentence under 8§ 3582(c)(2)).

I11. CONCLUSI ON
For the reasons set forth above, the notion for a
reduction in sentence wll be denied. An appropriate order

foll ows.
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ORDER
AND NOW this 23 day of Cctober 2008, it is hereby
ORDERED t hat, for the reasons set forth in the acconpanying
menor andum the notion for reduction of sentence pursuant to 18

U S C 8§ 3582c¢(2) (doc. no. 55) is hereby DEN ED.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




