IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
NYGER PAGE, et al .,
Plaintiffs, : ClVIL ACTI ON
v. : No. 08-cv-4193
Cl TY OF PHI LADELPH A,
OFFI CER MARKO, OFFI CER KELLY, and
DONTANTE M TCHELL

Def endant s.

VEMORANDUM AND ORDER

Joyner, J. Cct ober 21, 2008

Before this Court is Plaintiffs’ Mtion to Remand (Doc. No.
11) pursuant to 28 U.S.C. § 1441, the Defendants’, City of
Phi l adel phia (“City”), Oficer Marko and Oficer Kelly, Responses
thereto (Doc. No. 12, 13), and Plaintiffs’ Reply to the Response

(Doc. No. 14).

Factual and Procedural Background

On January 1, 2008, Plaintiffs, Nyger Page, et al., were
attending a New Year’s Eve Party at 5644 Boyer Avenue in
Phi | adel phia. PI. Mt. Brf. 6. Defendant Dontate Mtchell was
outside of the honme in possession of a firearmwhen Oficers
Marko and Kelly arrived at the property. [d. Defendant Mtchell

fled into the house where the party was being held and O ficer



Mar ko drew his weapon and fired el even gunshots at Mtchell as he
fled. 1d. at 6-7. A nunber of these shots went through a screen
door and hit party guests inside, including plaintiff Nyger Page,
a mnor, who was shot once in the back. 1d. Plaintiffs allege
that Oficers Marko and Kelly then entered the house, were
verbal ly and physically abusive and detained plaintiff Page
unlawfully. 1d. at 7. Plaintiffs originally filed this action
in the Philadel phia Court of Conmon Pl eas on August 19, 2008,

al l eging federal constitutional clains against the Cty and

O ficers Marko and Kelly (Counts | and 11), negligence clains
against the GCty, Oficers Marko and Kelly and defendant M tchel
(Counts I1l, IV and VII), reckless disregard for safety against

O ficers Marko and Kelly (Count V), and outrageous conduct
causi ng severe enotional distress against Oficers Marko and
Kel |y and defendant Mtchell (Count VI).

Plaintiffs formally served the Gty and O ficers Marko and
Kelly with the Conpl aint on August 28, 2008. The City then filed
a Notice of Renobval with this Court on August 29, 2008, pursuant
to 28 U S.C. § 1441, without the joinder or consent of Oficers
Marko and Kelly. O ficers Marko and Kelly each then filed
i ndependently to consent to renoval with this Court within thirty
days of the initial service of the Conplaint (Oficer Kelly filed
his consent to renoval on Septenber 5, 2008; Oficer Marko filed

his consent to renoval on Septenber 17, 2008). Defendant



Mtchell was served on Septenber 15, 2008, after the Notice of
Renoval had been filed. Plaintiffs then filed a Motion to Remand
on Septenber 26, 2008, asking this Court to renmand the action to

t he Pennsyl vania Court of Conmon Pl eas.

Di scussi on

In notioning for remand, the party noving for renoval bears
the burden of establishing the propriety of renoval. Steel

Valley Auth. v. Union Switch and Signal Division, 809 F. 2d 1006,

1010 (3d Cir. 1987). 1In deference to the plaintiff’s choice of
venue and state court sovereignty, “removal statutes are to be
strictly construed against removal and all doubts resolved in

favor of remand.” Id. (citing Abels v. State FarmFire &

Casualty Co., 770 F.2d 26, 29 (3d Gr. 1985)). Additionally, for

purposes of this Opinion, the Court will construe all of

Plaintiffs’ allegations in the Conplaint as true. Boyer v. Snap-

On Tolls Corp., 913 F.2d 108, 111 (3d Cir. 1990).

Plaintiffs do not dispute that this Court has subject matter
jurisdiction over this action pursuant to 28 U S.C. § 1441(b), as
plaintiffs allege violations of federal civil rights and seek
relief against nanmed defendants under 42 U S.C. § 1983. Hence,
plaintiffs rely primarily on procedural grounds. |In arguing for
remand, plaintiffs contend (1) that the Notice of Renoval was

def ective because defendant Mtchell has not consented, (2) that



the Gty made an inaccurate statenment in the Notice of Renopva
rendering it defective and (3) that the case should be remanded
to avoid duplicative litigation with an ongoing state action,

|saac v. Mtchell, et al., No. 3175 (Pa. C. Common Pleas filed

August , 2008).

| . Defendant Mtchell’'s Failure to Consent

A defendant has thirty days from the initial service of the
complaint to file a Notice of Removal and, for it to be proper,
all defendants named in the action must explicitly consent to the

removal. 28 U.S.C. § 1446; Chicago, Rock Island, & Pacific Ry.

Co. v. Martin, 178 U.S. 245, 248 (1900); Aycox v. City of

Elizabeth, 2008 U.S. Dist. LEXIS 37585, at *4-5 (D.N.J. May 6,
2008) . However, this “rule of unanimty” does have four well -
settl ed exceptions, one of which holds that “defendants who have
not been served with the initial pleading pursuant to 28 U.S.C. §
1446(b) at the time the notice of renoval is filed are al so not
required to join in the notice of renoval or otherw se consent to

renoval .”! Johnson v. Vertis, Inc., 2002 U S. Dist. LEXIS 20246,

2002 W 31388817, at *1 (E.D.Pa. Oct. 23, 2002). See also

o her exceptions include: (1) nom nal parties need not consent, (2)
parties fraudulently joined need not consent; (3) under 28 U S.C 1441(c),
defendants to pure state |aw clains need not consent if the conplaint contains
“separate and i ndependent” clains agai nst renpoving parties over which a
federal court has original jurisdiction. Balazik v. County of Dauphin, 44
F.3d 209, 213 (3d Cir. 1995) (citing McManus v. Glassman's Wynnefield, Inc.,
710 F. Supp. 1043, 1045, n.5 (E.D.Pa. 1989) (citations omitted); Knowles V.
Anerican Tenpering Inc., 629 F. Supp. 832, 836 (E.D. Pa. 1985)).
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Johnson v. Sec'y of Pa. Dep't of Corrections, 2000 U S. Dist.

LEXI S 1025, 2000 W. 136802, at *2 (E.D.Pa. Feb. 7, 2000)
(expl ai ning that defendants not served at the time of renova

need not consent); Qgletree v. Barnes, 851 F. Supp. 184, 197

(E.D. Pa. 1994) (sane). In this instance, three defendants, the
Cty, Oficer Marko and Oficer Kelly, were all formally served
before the City filed its Notice of Renoval. See Pl. Reply, Exh.
2. Though not joined in the original notice of renoval each

def endant has independently consented to renpval to this Court
within thirty days of receipt of the conplaint. The fourth

def endant, defendant Mtchell, was formally served on Septenber
15, 2008, approximately seventeen (17) days after the City filed
its Notice of Renpbval. See Doc. No. 15. Hence, as he was not
served at the tinme the notice of renoval was filed, defendant
Mtchell need not have consented for it to have been proper. The
| ack of defendant Mtchell’s consent to renoval does not create a

defect in the Notice and is not a ground for renmand.

Il. Assertions by the City Contained in the Notice of Renpva

In its Notice of Renoval, the Cty stated, “As of this date,
August 29, 2008, only the Defendant, City of Phil adel phia, has
been served with the Conplaint.” PI. M., Exh. 2. Plaintiffs
note that, in fact, Oficers Marko and Kelly had been served with

t he Conpl ai nt one day earlier on August 28, 2008 and contend that



this defect should result in procedural grounds to renand.
However, as noted, all defendants served at the tinme of the

Noti ce of Renoval have formally consented to renoval
Additionally, the service of the original Conplaint to Oficers
Mar ko and Kelly did not appear on the state court docket until
Septenber 5, 2008. Hence, while the Gty m ght conceivably have
taken nore aggressive steps to insure that all served defendants
joined the Notice of Renoval, the fact that it did not do so is
not grounds for a Rule 11 violation, especially in light of the
fact that Oficers Marko and Kelly explicitly consented to
renmoval days after the Notice was filed. The Cty’'s assertion
contained in the Notice of Renpbval does not serve as a procedural

ground for renmand.

[, Rel ated State Court Action

Finally, plaintiffs argue that the present action is

directly related to Ilsaac v. Mtchell, et al., No. 3175 (Pa. C

Common Pleas filed August 19, 2008), a state court action arising
out of the sanme sequence of events, that plaintiffs plan to
consolidate this case with Isaac, and that in |ight of state
court sovereignty, we should remand this action. Wile we
recogni ze that the state court action may be rel ated and
appreciate that trying the cases together could be nore

efficient, we find that the federal clains at i ssue have



triggered the rights of renoval and we will not remand a case
i nvol ving federal clains based only on possible judicial econony.
See 28 U.S.C. § 1441(b).

For the foregoing reasons, the plaintiffs’ Mtion to Remand

is denied. An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
NYGER PAGE, et al.
Plaintiffs, : ClVIL ACTI ON
v. : No. 08-cv-4193
Cl TY OF PHI LADELPH A,
OFFI CER MARKO, OFFI CER KELLY, and
DONTANTE M TCHELL

Def endant s.

ORDER
AND NOW this 21st day of October, 2008, upon
consi deration of Defendant’s Motion for Remand (Doc. No. 11), and
responses thereto, for the reasons set out in the attached

menorandum it is hereby ORDERED that the Mdtion is DEN ED
BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




