IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM HOUSTON, E CIVIL ACTI ON
Pl aintiff, '
V. E No. 03-3494
EASTON AREA SCHOOL DI STRI CT,

Def endant .

HENRY S. PERKI N
UNI TED STATES MAGQ STRATE JUDGE Oct ober 22, 2008

AVENDED MEMORANDUM

Presently before this Court is Plaintiff’s Mtion to
Reconsi der the Cctober 3, 2005 Order of the Honorable Arnold C
Rapoport partially granting Defendant’s Mdtion in Limne. Based
on the following, the Mdtion will be DEN ED

l. BACKGROUND

Because the factual background of this case is known to
the parties, | will not reproduce the full account here, but

rat her incorporate the description set forth in the Cctober 3,

The original Menorandum and Order deciding this Mtion was
i ssued on October 8, 2008. The second full sentence in the
ori ginal Menorandum i ssued on Cctober 8, 2008 read, “Based on the
followng, the Motion will be partially granted.” Foll ow ng
review of that Menorandum an Order was entered pursuant to
Federal Rule of G vil Procedure 60(a), correcting the second ful
sentence in the Menorandumto be consistent with the analysis and
di scussion of the Mdtion and the October 8, 2008 Order
acconpanyi ng the Menorandum This Anended Menorandum cont ai ns
the corrected sentence.

The original Cctober 8, 2008 Order which acconpani ed the
ori ginal Menorandum was correct, therefore no Order shall
acconpany the instant Anended Menorandum



2005 Menorandum addressing, inter alia, Defendant’s Mtion in
Li m ne.

WIlliam Houston (“M. Houston”), an African-American,
retired fromhis position as an EASD cabi net-1 evel adm nistrator
effective July 1998, following thirty-four years as a teacher and
admnistrator. M. Houston’s final EASD position was as a
cabi net nenber, or advisor to the Superintendent. Cabinet
menbers’ duties included oversight of major departnents, and they
report directly to the Superintendent. Def.’s Mdt. in Limne,

Ex. 4, p. 10. Upon M. Houston's retirenment, he was paid twenty-
five percent of the value of his unused sick days. |n August of
2001, M. Houston read a | ocal newspaper article reporting that

t hree Caucasi an cabinet-level adm nistrators with whom he had

wor ked were paid one hundred percent of the value of their unused
sick days at retirenent. M. Houston filed suit in this Court on
June 5, 2003, averring at paragraphs 6 through 16 of his

Conpl ai nt that:

6. At all tinmes herein rel evant,

Def endant significantly affected or

controlled Plaintiff’s access to enpl oynent

at Defendant’s place of business.

7. On or about 1964 Def endant hired
Plaintiff to work as a teacher

8. At all tinmes herein rel evant,
Plaintiff worked diligently and
professionally with an excell ent work,
per formance and attendance record.

9. During the course of Plaintiff’s

2



enpl oynent with Defendant, Plaintiff earned
vari ous pronotions due to his excellent work
performance and post-graduate degree and
certificate.

10. Plaintiff earned a possession [sic] in
managenent in 1976 before becom ng

Def endant’s first African American Principal
in 1995. By the tinme of Plaintiff’s
retirement in July, 1998, Plaintiff had
earned the position of Cabinet Menber for

Def endant Easton Area School District.

11. Plaintiff is an African Anerican.

12. At the time of Plaintiff’s
retirement, Defendant paid Plaintiff One
Hundred (100% percent of his vacation days
and Twenty-Five (25% percent of his accrued
si ck days.

13. On August 14, 2001, Plaintiff |earned
for the first time that Defendant
intentionally purposefully inplenented a
secret, undisclosed racially discrimnatory
policy for Cabinet |evel managenent upon
their retirement, nanely, white Cabinet
menbers recei ved One Hundred (100% percent
of accrued vacation days at retirenent and
One Hundred (100% percent of accrued sick
days, but African Anerican Cabi net nenbers
only received Twenty-Five (25% percent of
accrued sick days.

14. On August 14, 2001, Plaintiff |earned
and di scovered for the first tinme about the
discrimnatory retirenent policy, nanely,

that upon retirement, Defendant intentionally
discrimnatorily paid white Cabinet |evel
managenent One Hundred (100% percent of
accrued sick days and paid African American
Cabi net | evel nmanagenent Twenty-Five (25%
percent of accrued sick days, and Def endant
hid the racially discrimnating policy from
Plaintiff and the public until Plaintiff

| earned it on August 14, 2001.

15. As a direct and proximate result of
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Def endant’ s invidiously discrimnatory

actions, as aforesaid, Plaintiff has suffered

damages due to | oss of past incone, benefits

and comm ssions, and/or earnings in excess of

Sevent y- Fi ve Thousand ($75, 000. 00) Dol | ars.

16. As a direct and proxinmate result of

Def endant’ s invidiously discrimnatory

actions, as aforesaid, Plaintiff suffered

ment al anxi ety, anguish, distress,

hum | i ation, and sl eepl essness whi ch damages

exceed Seventy-Five Thousand ($75, 000. 00)

Dol | ars.
Compl ., pp. 2-3. The case was originally assigned to the docket
of the Honorable Janes Knoll Gardner. On February 10, 2004, the
parties consented to referral of the case to the Honorable Arnold
C. Rapoport, to conduct all further proceedings and the entry of
j udgnent pursuant to 28 U S.C. section 636(c) and Federal Rul e of
G vil Procedure 73.

Defendant filed a Motion for Summary Judgnent on June
15, 2004. The case was placed in suspense on Septenber 16, 2004,
and was taken out of suspense on Novenber 4, 2004. Follow ng
conpl etion of discovery, Defendant filed a Mdtion for Summary
Judgnent seeking dism ssal of this case for essentially the sane
reasons provided in the instant Mtion. The Court denied
Defendant’s Motion for Summary Judgnent by detailed Order on
Novenber 4, 2004, stating specifically that:

This Court finds that the pleadings,

depositions, and affidavits denonstrate that

the issue of discrimnatory intent is a

genui ne issues [sic] of material fact to be

deci ded by a jury.
Additionally, the outcome of this case
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is largely determ ned by whet her or not the
benefits received by the five naned
i ndi vidual s are appropriate conpari sons to

the benefits received by Plaintiff. If it is
found that Karl Hettel, WIIliamPfeffer
Louis Ciccarelli, Joseph Piazza, and Roger

W azi en should all have received the sane
treatnment as Plaintiff due to their
collective status as “cabinet |evel”
personnel, then Plaintiff may be entitled to
sone conpensation, because he did not receive
the sane benefits at retirenment that the five
named i ndividuals received. However, the

pl eadi ngs, depositions, and affidavits show
that the enploynent status of these five

i ndi vidual s was not the sanme as Plaintiff’s.
Specifically, Karl Hettel, WIliam Pfeffer,
Louis Ciccarelli, and Joseph Piazza, were not
Act 93 enpl oyees, while Plaintiff was an Act
93 enployee. Odinarily, the question

whet her two enpl oyees are simlarly situated
is a question of fact for the jury. Thus,
the degree to which benefits received by the
five named individuals should be conpared to
the benefits received by Plaintiff is a
decision to be made by the trier of fact.

See Dkt. No. 30, n.1. Defendant filed a Motion in Limne on June
1, 2005. The Motion in Limne closely mrrored the Mtion for
Summary Judgnent, but the Mdtion in Linmne also included
attachnments, specifically Defendant’s 1998-2003 Conpensati on

Pl an, which was not previously submtted to the Court.

In the Mdtion, Defendant noved to exclude three
different categories of evidence: (1) evidence regarding the
retirement packages of four Caucasi an enpl oyees, Roger Wazien,
Joseph Piazza, Louis Ciccarelli, and Karl Hettel; (2) evidence of
“secret code” |anguage allegedly contained in the retirenent

letters of Roger Wazien and Louis Ciccarelli; and (3) evidence
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regarding alleged “historical inequities” in pay and pronotion
offered by Plaintiff to support his claim On Cctober 3, 2005,
the Motion in Limne was partially granted with respect to

evi dence regarding the retirenent packages of Joseph Piazza,
Louis Ciccarelli, and Karl Hettel because those individuals held
the respective positions of Superintendent, Business Manager and
Personnel Director at the time they retired. Due to their job
positions, these three nmen were specifically excluded from “Act
93," the section of the Public School Code which governs
conpensation plans for school admnistrators within the
Commonweal t h of Pennsyl vania. The Court found, however, that the
conpensation or salary and fringe benefits of both Plaintiff and
Roger Wazien, as cabinet-level admnistrators at the tine of
their retirements, was governed by Act 93. Thus, the Court

opi ned that Roger Wazien was the only appropriate conparator to
Plaintiff.

Def endants next noved to exclude evidence of “secret
code” |l anguage allegedly contained in the retirenent letters of
Louis Ciccarelli and Roger Wazien. Evidence of Louis
Ciccarelli’s retirement was excluded because he was the Busi ness
Manager and hi s conpensation was not under the purview of Act 93,
therefore the Court granted the Motion and ordered the exclusion
of alleged “secret code” |anguage in Louis Ciccarelli’s

resignation letter. Defendant’s Mdtion in Limne was denied with



respect to the contents of Roger Wazien' s resignation letter.
Lastly, Defendants noved to excl ude evidence regarding
all eged “historical inequities” in pay and pronotion offered by
Plaintiff to support his disparate treatnent claim The Court
guoted Plaintiff’s argunent regarding this evidence at pages 11
t hrough 13 of the Menorandum ? The Court held that references to
“historical inequities” which may or may not have occurred during
Plaintiff’s tenure were precluded as tine-barred because the
Conpl ai nt only discusses discrimnation at the tine of his
retirement. The Court also held that Plaintiff’s allegations
t hat Defendant discrimnated against himwth respect to pay for
approximately twenty years should have triggered his awareness of
his need to assert his rights, and once he failed to institute
suit within the applicable statutory period for inadequate pay,
he lost his ability to resurrect these clainms by characterizing
them as a continuing violation. The Mtion in Limne was granted
wWith respect to evidence regarding alleged “historical
i nequities.”

On January 24, 2006, the case was again placed in

’2ln the instant Motion for Reconsideration, Plaintiff’'s
counsel twice inproperly cites this information as “the trial
court properly summari zed Plaintiff’s evidence of ‘historical
inequities’ as it affected himand was corroborated by
i ndependent witnesses.” Mdt. Reconsideration, pp. 5, 8-9. It
was not a sunmary of evidence by the trial court, but rather was
a direct quotation of Plaintiff’s argunent in Response to the
Motion in Limne.



suspense pendi ng the conclusion of Wazien v. Easton Area School

District in the Court of Conmon Pl eas of Northanpton County. On
March 11, 2008, the case was taken out of suspense and was
referred to arbitration. On July 24, 2008, an arbitration award
was entered, and on July 29, 2008, Plaintiff filed a request for
a trial de novo. The parties consented to a bench trial, and on
July 31, 2008, Chief Judge Harvey J. Bartle, |Ill reassigned the
case to ny docket. On August 6, 2008, alnobst three years after
entry of the Cctober 3, 2005 Order, Plaintiff filed a Mtion for
Reconsi deration of the Order on the Mdtion in Limne. On August
14, 2008, Defendant filed its Response. A bench trial is
schedul ed for Cctober 15, 2008.

1. STANDARD OF REVI EW

Federal Rule of G vil Procedure 59 and Local Rule of
Cvil Procedure 7.1 permt a party to nove the court for
reconsi deration within 10 days of entry of judgnent.® Fed. R
Cv. P. 59(e); E.D. Pa. CGv. R 7.1(g). “The purpose of a notion
for reconsideration is to correct manifest errors of |aw or fact

or to present newy discovered evidence.” Harsco Corp. v.

3Local Civil Rule 7.1(g) states:

(g) Motions for reconsideration or reargunent
shall be served and filed within ten (10)
days after the entry of judgnent, order or
decree concer ned.

E.D. Local R 7.1 (9).



Zlotnicki, 779 F.2d 906, 909 (3d G r. 1985), cert. denied, 476

U S 1171 (1986). Federal courts have a strong interest in the
finality of judgnments, so notions for reconsideration should be

sparingly granted. Continental Cas. Co. v. Diversified |Indus.,

Inc., 884 F. Supp. 937, 943 (E.D. Pa. 1995). Courts wll
reconsi der an issue “when there has been an intervening change in
the controlling | aw, when new evidence has becone avail abl e, or
when there is a need to correct a clear error or prevent manifest

injustice.” Max's Seafood v. Quinteros, 176 F.3d 669, 677 (3d

Cr. 1999); Gen. Instrunment Corp. v. Nu-Teck Elecs., 3 F. Supp.2d

602, 606 (E.D. Pa. 1998), aff'd, 197 F.3d 83 (3d Gr. 1999); NL

I ndus., Inc. v. Commercial Union Ins. Co., 65 F.3d 314, 324 n.8

(3d Cr. 1995). Mere dissatisfaction with the Court’s ruling is

not a proper basis for reconsideration. d endon Energy Co. V.

Bor ough of d endon, 836 F. Supp. 1109, 1122 (E.D. Pa. 1993). “A

nmotion for reconsiderationis . . . not properly grounded on a
request that a court rethink a decision it has already nade.”

Tobin v. General Elec. Co., No. 95-4003, 1998 W. 31875, at *1

(E.D. Pa. Jan. 27, 1998). However, “reargunment may be
appropriate where the Court has patently m sunderstood a party,
or has made a decision outside the adversarial issues presented
to the Court by the parties, or has made an error not of

reasoni ng but of apprehension.” Johnson v. Dianond State Port

Corp., 50 Fed. Appx. 554, 560 (3d G r. 2002)(not precedential)



(quoting Branbles USA, Inc. v. Blocker, 735 F. Supp. 1239, 1241

(D. Del. 1990)(internal quotations and citations omtted)).

I11. DI SCUSSI ON.

Despite Federal Rule 59(e) and Local Rule 7.1(g), the
parties ask this Court to entertain this Mdtion on its nerits,
therefore the obvious untineliness of this Mtion by three years
wi Il not be discussed.

In support of his Mtion, Plaintiff makes two argunents
that the October 3, 2005 Order should be vacated to the extent
that it “precludes the finder of fact from hearing and eval uating
evidence” that: (1) “four Caucasian, [sic] C ccarelli, Hettel,
and Piazza received paynent for 100% of their accrued sick days
upon retirenment;” and (2) “historical inequities directed agai nst
Plaintiff and other black adm nistrators by the Defendant, Easton

Area School District.” Mt., pp. 6-7.

A Whet her Reconsideration is Warranted to Perm t
I ntroduction of Evidence of Alleged “Historic
| nequities.”

Plaintiff first contends that the Court erred in
hol di ng that evidence of alleged “historic inequities” should not
“be introduced before the fact finder.” Br. in Supp. Mdt., p.

10. As stated in footnote 1, Plaintiff’s counsel directly quotes
fromthe Court’s Cctober 3 2005 Menorandum but tw ce inproperly
cites this information as “the trial court properly sumrarized

Plaintiff’s evidence of ‘historical inequities’ as it affected
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hi m and was corroborated by independent w tnesses.” Mot.

Reconsi deration, pp. 5, 8-9. It was not a summary of evidence by
the trial court, but rather was a direct quotation of Plaintiff’s
argunent in Response to the Motion in Limne. 1In his brief in
support of the Mdtion, Plaintiff first argues that:

The evidence of historical inequities
was i nmportant to understand how
superintendent Piazza, with the concurrence
of Meck, could give three white cabi net
enpl oyees 100% of their sick days, but
excl ude the one and only bl ack cabi net
official, nanely, that is how things were
done at the Easton Area School District. The
hi storical inequities had present day inpact
on Plaintiff in that it affected his salary
level at time of retirenent, thus
constituting a continuing act of
discrimnation. Despite the fact that
superi nt endent recogni zed the present day
i npact of “historical inequities”, the
Def endant never corrected the discrimnation.
The fact that Plaintiff was admttedly
targeted for discrimnation in the past by
t he same enpl oyer because of his race is
al ways relevant in a racial discrimnation
claim

Br. in Supp. Mot. at 9. Plaintiff then quotes a portion of the
| egal standard section of a case recently decided by this Court,

Smth v. Gty of Easton, Cv. A No. 07-3781, 2008 W. 2704570, at

*5 (E.D. Pa. July 7, 2008), in which the Plaintiff’s civil rights
and Title VII failure to pronote case was di sm ssed by this Court

on summary judgnent.* Plaintiff contends here that “the

“Plaintiff’s counsel in the instant action also represented
the Plaintiff in Smth.
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di scrimnation against Plaintiff because of his race was
docunents, corroborated, |ong standing and with a present day
inpact.” Br. in Supp. Mt. at 10.

I n response, Defendant correctly argues that Plaintiff
reiterates his version of the record and re-argues that all eged
“historical inequities” occurred. Defendant also notes that

Plaintiff cites Smth v. Gty of Easton for the proposition that

“evidence of past discrimnation by the same enployer, to the
sane enployee, or simlarly situated enployers, is one way of
proving race discrimnation.” Resp. to Mdt., pp. 4-5 (quoting
Id. at 9). Defendant next notes that Plaintiff fails to nention
what was repeatedly pointed out in the Mdtion in Limne, that
even if Plaintiff could point to sonme probative evidence that
“historical inequities” existed, his Mtion fails because (1) the
“historical inequities” he is alleging took place nore than
thirty years ago and the statute of limtations has | ong passed,;
and (2) his conplaint alleges only discrimnation at the tinme of
Plaintiff’s retirenent with regard to paynent of sick days.

Def endant correctly notes that a Motion for Reconsideration is
not the appropriate nmechanism“to argue new facts or issues that
i nexcusably were not presented to the court in the matter
previously decided.” Johnson, 50 Fed. Appx. at 560 (3d G r

2002) (not precedential)(quoting Branbles USA, Inc., 735 F. Supp.

at 1240). Plaintiff states that “[t]he historical inequities had
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present day inpact on Plaintiff in that it affected his salary
level at time of retirenment, thus constituting a continuing act
of discrimnation.” Br. in Supp. Mdt. at 9. By the |anguage of
this sentence, it appears that Plaintiff is attenpting to do
precisely what the Third Grcuit stated was inappropriate in a
notion for reconsideration. Thus, Plaintiff’'s instant Motion is
denied with respect to references to ‘historical inequities’

whi ch may or may not have occurred during Plaintiff’s tenure.

B. Whet her Reconsideration is Warranted to Reexam ne the
Court’s Decision on Conparators.

Plaintiff’s next argunent is that the Court nade a
“fundanmental error” in excluding evidence regarding the
retirenment packages of three Caucasi an enpl oyees, Joseph Piazza,
Louis Ciccarelli, and Karl Hettel. On October 3, 2005, the
Motion in Limne was partially granted with respect to evidence
regarding the retirenment packages of Joseph Piazza, Louis
Cccarelli, and Karl Hettel because those individuals held the
respective positions of Superintendent, Business Manager and
Personnel Director at the time they retired. Due to their job
positions, these three nmen were specifically excluded from “Act
93," the section of the Public School Code which governs
conpensation plans for school admnistrators within the
Commonweal t h of Pennsyl vania. The Court found, however, that the
conpensation or salary and fringe benefits of both Plaintiff and

Roger Wazien, who were both cabinet-level admnistrators at the
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time of their retirenents, was governed by Act 93. Thus, the
Court opined that Roger Wazien was the only appropriate
conparator to Plaintiff.

Plaintiff argues that the Court wholly ignored the
testimony of Mchael Doyle, a former President of the School
Board, that the decision to pay sone individuals 100% of their
sick days cane from Joseph Piazza, a fornmer Superintendent and
not Bernadette Meck, the Superintendent when Plaintiff retired.
According to Plaintiff, this nmeans that the appropriate
conparators are Joseph Piazza, Karl Hettel, Louis Ciccarelli and
Roger Wazien, not just Roger Wazien. Br. in Supp. Mdt. at 10-
11. Plaintiff |ater argues, however, that “Bernadette Meck and
the white Cabinet officials had a private arrangenent, despite
the witten policy under Act 93 that the white cabinet officials
woul d recei ve 100% of accrued sick days.” 1d. at 13. Plaintiff
cites no deposition testinony or any other evidence to support
this statenent.

Def endant correctly responds that regardl ess of who
made the decision to award Joseph Piazza, Karl Hettel and Louis
Ciccarelli 100% of their unused sick | eave at retirenent, the
basis of the October 3, 2005 Order that none were appropriate
conparators to Plaintiff is because the Pennsylvania Legislature
specifically set forth in the Pennsylvania Code, and the School

Board reiterated in their Act 93 plan, that Superintendents,
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Busi ness Managers and Personnel Directors are excluded fromthe
Act 93 bargaining unit. 24 P.S. 811-1164; EASD Act 93 Plan. For
this reason, they cannot be appropriate conparators under Tucker

V. Merck & Co., 2004 U S. Dist. Lexis 11222 (E.D. Pa. 2004),

aff’d, 2005 U.S. App. LEXIS 9087 (3d Cir. 2005)(to be simlarly
situated, a plaintiff nmust prove that “all of the rel evant
aspects of his enploynent situation are nearly identical to those
of the . . . enployee whom he all eges were treated nore
favorably.”). Defendant al so points to Joseph Piazza's
deposition testinony where he nmakes clear that he had nothing to
do with decisions on the retirenments of adm nistrators who
retired two years after he did. (Piazza Dep. at 13.) Based upon
a review of the Motion and the argunents presented by each party,
Plaintiff fails to neet the el enments necessary for

reconsi deration of the Cctober 3, 2005 decision excl udi ng

evi dence about the retirenents of Joseph Piazza, Karl Hettel,
Louis G ccarelli.

V. CONCLUSI ON.

Plaintiff fails to neet any of the el enments necessary

for reconsideration of this Court’s Order.
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