IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANCES LAUKAGALI S : Cl VIL ACTI ON
. :
UNI SYS CORPORATI ON E NO. 07-4754
MEMORANDUM
Bartl e, C. J. Cct ober 15, 2008

Plaintiff, Frances Laukagalis, brings this action
agai nst defendant, Unisys Corporation ("Unisys"), her former
enpl oyer. She all eges she was di scharged fromher job in
violation of the Age Discrimnation in Enploynent Act ("ADEA"),
29 U.S.C. 8 621, et seq. and the Pennsylvania Human Rel ati ons Act
("PHRA"), 43 PA. CoN. STAT. 8§ 957, et seq.

Now pendi ng before the court is the notion of Unisys
for summary judgnent.

I .

Pursuant to Rule 56(c) of the Federal Rules of G vil
Procedure, sunmary judgnent should be "rendered if the pleadings,
t he di scovery and disclosure materials on file, and any
affidavits show that there is no genuine issue as to any materi al
fact and that the novant is entitled to judgnent as a matter of
law.” Fed. R Civ. P. 56(c). A dispute is genuine if the
evidence is such that a reasonable jury could return a verdict

for the non-noving party. Anderson v. Liberty Lobby, Inc., 477

U S. 242, 248 (1986). A factual dispute is material when it

"m ght affect the outcone of the suit under the governing |aw "



ld. After review ng the evidence, the court makes all reasonable
i nferences fromthe evidence in the |ight nost favorable to the

non-novant. In re Flat dass Antitrust Litig., 385 F.3d 350, 357

(3d Cir. 2004).
1.

The followi ng facts are either undisputed or viewed in
the light nost favorable to the plaintiff.

In 1968, Sperry Corporation and Burroughs Corporation
merged to formthe defendant, Unisys, an information technol ogy
gi ant enpl oyi ng 120, 000 enpl oyees. The plaintiff was initially
hired by Burroughs Corporation in Cctober, 1968 and continued as
a Uni sys enpl oyee after the nmerger with Sperry Corporation.

Uni sys, anong ot her things, manufactures and sells
mai nfranme conputers run, in sonme instances, by Unisys proprietary
software.® Prior to April, 2006, the plaintiff worked in the
"Core MCP" group of Unisys, which consists of software engineers
responsi bl e for designing and devel opi ng the O earPath naster
control program ("MCP"). Although their primary function is the
desi gn and devel opnment of software for Unisys C earPath
conputers, these engi neers al so provide sonme support to custoners
having problenms with their CearPath systens. As a software

engi neer within Core MCP, the plaintiff was expected to devote

1. Oiginally, Unisys conputers were run solely by Unisys
proprietary software. However, beginning in 2003, Unisys began
to transition fromthe exclusive use of its proprietary software
to the use of non-Unisys applications designed to run with the
Uni sys software.
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approximately 60% of her tinme to design and devel opnent.
Preferring the software support work, plaintiff instead spent
approximately 75% of her tine performing that function. Support
wor k invol ved identification and elimnation of software
problens. The plaintiff often worked on customer questions or
conplaints in excess of the tine limts set by Unisys.

On April 24, 2006, the plaintiff transferred from Core
MCP to "Software Support & Service Planning," a group within
"Client Managenent & Support” ("CM&S'). CM&S is the first line
of response for custoner questions and conplaints. During the
relevant tinme frame, questions and conplaints that CM&S was
unable to resolve were sent to Core MCP for nore detail ed
research and resol ution.

Thr oughout her tenure in Core MCP, the plaintiff does
not recall ever receiving poor ratings on her yearly Performance
Pl an and Reviews. However, these Reviews reveal she received a
rating of "4 - Needs |Inprovenent” in 2002, 2004 and 2005. Her
managers noted in her Reviews her failure to neet the perfornmance
expectations of an engi neer of her level as well as her failure
to resolve the custonmer conplaints or questions within the

appropriate time franme.? Despite her poor performance ratings,

2. For instance, the plaintiff's nanager wote in her 2003
Performance Pl an and Review that there were "tines that | feel
must rem nd Fran of the pending resolution dates for her UCF s."
A "UCF" is the communication inform ng the engi neer of the
custoner conplaint or question regarding the MCP. In 2004, her
manager wote in her Review that she frequently needed to rem nd
Ms. Laukagal i s about approachi ng UCF deadlines. The manager's
(continued. . .)
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the plaintiff was consistently and highly praised for her
contributions to Unisys as a nentor to new engi neers.?

Financial difficulties plagued Unisys in 2005, a year
in which the conpany lost a total of $1.73 billion. This
fi nanci al henorrhagi ng, which continued through early 2006,
pronpted the conmpany to inplenent a "turn-around strategy"”
designed to focus conpany resources on high-growth and hi gh-
return market segments in conjunction with a reduction in costs.
The strategy consisted primarily of enployee reductions. |In
Novenber, 2005, Unisys announced its plan to decrease its gl obal
wor kf orce by ten percent in 2006.

At this point, the plaintiff was working, along with
ni ne other software engineers, in the Core MCP group under
manager, Sharon Mauer.* Wen M. Mauer |earned that her

department woul d be subject to the reduction-in-force, she

2.(...continued)

overall coments advised that the plaintiff's |level of
acconpl i shnent did not neet that expected of an engi neer at her
| evel .

3. Her supervisor praised the plaintiff in her 2002 review for
her "experience, patience, ability to comunicate and teach,"

whi ch "contributed to | ead a new hire product support engineer to
a greater understandi ng and appreciation, not to nention
productivity gain in her support work on MCP conponent." Her
2003 review reports that "Fran is extrenely patient with new
peopl e, and takes tine to explain the background and the | ogic
behi nd what she is doing." Simlarly, her 2004 review states
that "Fran has many years of experience and is a val ued nentor
for our new enpl oyees."

4. Among this group, only one person was ol der than the
plaintiff.
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eval uated every enployee in Core MCP pursuant to corporate human
resources policies and procedures. As a result, M. Mauer
identified plaintiff as the first person for the Core MCP
departnent's required reduction.® M. Mauer nade the sel ection
after a "Unisys Layoff Assessnent Matrix" was conpleted in which
each enpl oyee within Core MCP was evaluated in terns of their
contribution, key acconplishnments and performance defi ci encies.
This Matrix is subject to two | evels of managenent review and
approval in addition to review by human resources and the human
resources | egal departnent.

While Ms. Mauer was eval uating her enployees in
connection with the required | ayoffs, a position opened up in the
Sof tware Support & Service Planning subgroup of CM&S under vice
presi dent Janmes Stevenson and manager Ernest Radvany. This group
focused solely on software support, which the plaintiff preferred
to the design and devel opnent work primarily expected of her in
Core MCP. After learning that the plaintiff was sel ected for
| ayoff and believing that she possessed the skills for the open

position, M. Stevenson suggested to M. Radvany that the

5. Unisys policy and procedure for its layoff practices in the
United States is set forth in a four page docunent detailing the
gui del i nes that nmanagers nust follow in making an individual

| ayof f selection. Pursuant to these policies and procedures,
Uni sys managers are required to consider many factors when
evaluating their enployees for layoff. Specifically, managers
consi der the enployee's (1) conpetencies, including skills,
know edge, and abilities; (2) denonstrated perfornmance; and (3)
relative contribution of their assignments. Based on these
factors, the manager nust sel ect the enpl oyee whose |oss "w ||
have the | east inpact on Unisys ability to acconplish its near
t erm busi ness obj ectives."
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plaintiff replace a retiring enployee. M. Radvany al so believed
the plaintiff would be a good fit for the open position and
accepted her after a brief interview.® In April, 2006, the
plaintiff began working in the Software Support & Service

Pl anni ng subgroup of CMS.

Soon thereafter, however, additional |ay-offs becane
necessary. Follow ng the nodel of another Unisys group, M.

St evenson decided to reduce his staff by transferring the entire
responsi bility for customer support work to Core MCP. Thus, the
Sof tware Support & Service Planning subgroup of CM&S, which was
| ead by M. Radvany and to which the plaintiff had just
transferred, was elim nated.

M . Radvany conpl eted a Unisys Layoff Assessnent Matri x
as required by Unisys policies and procedures. However, given
plaintiff's recent transfer to M. Radvany's group, he requested
Ms. Mauer's input in connection with several of the categories on
the Matrix. He asked Ms. Mauer to rate the plaintiff on her (1)
productivity/results; (2) analysis/problemsolving; (3) |earning
agility; (4) initiative and tenacity; and (5) fast cycle. M.
Radvany did not ask Ms. Mauer for her input as to the plaintiff's

net wor ki ng experi ence.

6. M. Mauer agreed that the plaintiff would performwell in
CVM&S and accordi ngly encouraged her to apply for the position. A
menber of the CM&S group was responsi ble for responding to
custonmer conpl aints and questions regarding the MCP. Unlike Core
MCP, the CM&S group was not responsible for design and

devel opnent of software.
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M . Radvany selected the plaintiff, along with four
ot her enpl oyees in his group, as an enpl oyee whose | oss woul d
have the | east inpact on the ability of Unisys to acconplish its
near term busi ness objectives. Five software engineers in M.
St evenson's group and under M. Radvany's managenent were | aid
off, including the plaintiff.” WIIliam Kanmerle, a 43-year old
sof tware engi neer and sixth nmenber of the group, was retained as
a networ ki ng specialist responsible for serving as the |iaison
bet ween CWM&S and Core MCP. According to the Unisys Layoff
Assessnent Matrix conpleted for this layoff, M. Kamerle was
"clearly the strongest Networking Support Specialist on the
team" Hi s "deep experience with the MCP Networking product set”
made him"the easy choice to retain for the intended networking
support busi ness objectives going forward within Cient
Managenment and Support.” Additionally, M. Kanmerle naintained a
good working relationship with the Networking devel opnent
organi zations, external clients, and internal clients. M.
Radvany believed that M. Kammerle's good rel ati ons woul d serve
to mnimze any disruption to client satisfaction during the
| ayoffs. Thus, along with the four other nenbers of her group,
the plaintiff was laid off as part of the Unisys reduction in

force. She was 63 years old at the tine.

7. The four other enployees laid off with the plaintiff were all
younger than she. 1In fact, two were under the age of 30.
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L.

Uni sys mai ntains that there are no genui ne issues of
material fact and that it is entitled to judgnent as a matter of
| aw on both plaintiff's ADEA and PHRA clains for age
discrimnation. The analysis of plaintiff's clains under these

two statutes is coextensive. Jones v. Sch. Dist. of

Phi | adel phia, 198 F.3d 403, 409 (3d Cr. 1999). W also note

that plaintiff has clarified in her response to the notion of
def endant for summary judgnment that she is not arguing that her
initial selection for layoff in April, 2006 and cont enporaneous
transfer fromCore MCP to CM&S was discrimnatory. Accordingly,
we need only decide whether Unisys is entitled to sunmary
judgment with respect to plaintiff's clainms of discrimnatory
di scharge in June, 2006

In the absence of direct evidence of age
discrimnation, the "slightly nodified" version of the Suprene

Court's McDonnell Douglas Corp. v. Geen, 411 U.S. 792 (1973)

burden shifting anal ysis adopted by our Court of Appeals provides
the controlling legal framework in this age discrimnation in

enpl oynent case. Connors v. Chrysler Fin. Corp., 160 F.3d 971

973 (3d Cir. 1998); Anderson v. Consol. Rail Corp., 297 F.3d

242, 249 (3d Cr. 2002). The burden shifting analysis consists
of three, distinct steps.
First, the plaintiff must prove her prinma facie case by

produci ng evi dence that denonstrates:



(1) she was a nmenber of a protected class, i.e., that
she was over 40 years ol d;

(2) she was qualified for the position at issue;

(3) she suffered an adverse enpl oynent action, i.e.,
she was di scharged; and

(4) she was replaced by a sufficiently younger person
to create an inference of age discrimnation

Keller v. Oix Credit Alliance, Inc., 130 F.3d 1101, 1108 (3d

Cr. 1997). Here, Unisys assunes, for purposes of its notion for
summary judgnent, that the plaintiff could produce evidence that
woul d be sufficient to convince a reasonable factfinder to find
all the elenments of her prinma facie case in connection with her
term nation. Thus, step one is not in issue.

Under step two of the analysis, the burden of
production shifts fromthe plaintiff to the defendant. Unisys
must cone forward with evidence that is sufficient, if believed,

to support a finding that it had a legitinmte, nondiscrimnatory

reason for the plaintiff's discharge. 1d. If Unisys fails to
satisfy this burden, then judgnment will be entered for the
plaintiff. [If Unisys neets this burden of going forward, then

the plaintiff must produce evidence fromwhich a factfinder could
either: (1) disbelieve the enployer's articulated legitimte
reason; or (2) believe that an invidious discrimnatory reason
was nore likely than not a notivating or determ native cause of
the enpl oyer's action. 1d. The non-noving plaintiff nust

denonstrate such weaknesses, inplausibilities, inconsistencies,
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i ncoherencies, or contradictions in the enployer's proffered
legitimate reasons for its action that a reasonable factfinder

could find them "unworthy of credence,"” thereby, permtting the

i nference that the enployer acted with a discrimnatory purpose.

Fuentes v. Perskie, 32 F.3d 759, 765 (3d Cir. 1994).

Uni sys contends that the plaintiff was selected for
di scharge in connection with a necessary reduction-in-force.
Uni sys relies on a decision of this court, which holds that the
term nation of an enployee in conjunction with a financially
necessary reduction-in-force constitutes a legitimte, non-

di scrimnatory reason for the termnation. Smth v. Thomas

Jefferson Univ., No. 05-2834, 2006 W. 1887984, *4 (E.D. Pa.

June 29, 2006).8

In Smth, the plaintiff worked as an admi nistrative
secretary for a Division of Surgery at Thomas Jefferson
University. Her position was elimnated when two of the four
doctors in the Division announced their departure. G ven the
expected loss in revenue, the Adm nistrator of the Departnent
concluded that the elimnation of a position within the

Department was financially necessary. The plaintiff's position

8. Unisys also relies on Wllians v. Runsfeld, 44 Fed. Appx.
592, 594 (3d GCr. 2002). W note that this is a non-precedentia
deci sion. Under the Court of Appeals' Internal Operating
Procedures, judges are discouraged fromrelying on unpublished
opinions. Third Grcuit I.OP. 5.7 states that the "Court by
tradition does not cite to its not precedential opinions as
authority. Such opinions are not regarded as precedents that
bind the court because they do not circulate to the full court
before filing."
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was chosen for elimnation because other staff nenbers could
reasonably assume her responsibilities and the plaintiff's
departure would mnimze disruption to patient care given that
the plaintiff did not have patient contact. The court concl uded
that the enployer nmet its "internediate burden of articulating a
facially legitimte, nondiscrimnatory reason for Plaintiff's
term nation, nanely that econonmics conpelled it to make a RIF
[reduction-in-force] and Plaintiff's position was | east necessary
to the ongoing operations of the Division." 1d. at *4.

Here, Unisys submtted the affidavit of Janes
St evenson, the Vice President of Cient Managenent & Support, in
support of its nmotion for summary judgnment. In his affidavit,
M. Stevenson declares that Unisys lost a total of $1.73 billion
in the year 2005 and announced its intent, in Novenber of that
year, to reduce its workforce by ten percent over the next year.
Uni sys al so submtted the "Unisys Layoff Assessnment Matrix,"
which required M. Radvany to identify for layoff those enpl oyees
whose sel ection woul d have the | east inpact on the business based
on their skills, know edge, abilities, denonstrated perfornance,
and/or the relative contribution of their assignnments. Pursuant
to the Matrix, five of the six engineers in Software Support &
Service Planning were selected for layoff, including the
plaintiff. The only engi neer retained, WIIliam Kamer| e,
possessed uni que skills necessary for the business going forward.
According to M. Radvany's assessnent, none of the five

"individual s selected for |ayoff possess[ed] the required
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Net wor ki ng donmai n know edge and Networ ki ng support skill set
required for the Networking Product Support position.”

The plaintiff argues that inconsistencies and
i ncoherenci es exist which would allow a factfinder to disbelieve
that she was term nated as part of the 2006 reduction-in-force or
believe that an invidious discrimnatory reason was nore |ikely
than not a notivating or determ native cause of the enployer's
action.

First, the plaintiff contends that Janes Stevenson and
Er nest Radvany gave inconsistent testinony as to who determ ned
the criteria to be used for the 2006 |layoff. According to the
plaintiff, M. Stevenson and M. Radvany testified inconsistently
at their depositions in that each asserted that the other person
was responsible for determning the criteria to be used to nake
the | ayoff deci sion.

Uni sys replies that a review of the deposition
transcripts of M. Stevenson and M. Radvany as a whol e reveal s
that both testified consistently. M. Stevenson stated at pages
52 and 62 of his deposition that he was responsi ble for deciding
to elimnate M. Radvany's group in its entirety because the
support work they performed could be assuned by Core MCP. M.
Radvany confirms this account at page 30 of his deposition where
he explained that M. Stevenson advised himthat the
responsibilities of his group would be assumed by Core MCP

Both simlarly testified that M. Radvany, the manager

of the departnent, identified M. Kanmerle as an enpl oyee with
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essential and necessary specialist networking know edge. M.
Radvany made t he decision that M. Kanmerle should be spared from
the reduction-in-force because of his superior networking
skills.?

We concl ude that the deposition testinony of M.
St evenson and M. Radvany on the subject of who was responsible
for setting the criteria for the 2006 | ayoff reveals no
i nconsi stency or incoherency which would allow a factfinder to
di sbelieve that the plaintiff was term nated in connection with
t he 2006 reduction-in-force.

Plaintiff also asserts that M. Radvany failed to seek
i nformati on on her networking skills when he sought Ms. Mauer's
i nput for the Layoff Assessnent Matrix. According to the Layoff
Assessnent Matrix, Kammerle was retained because of his superior
net wor ki ng domai n know edge and networ ki ng support skills and,
plaintiff argues that the record is devoid of evidence that she
| acked networking skills.

However, as noted by Unisys, M. Radvany did not seek

this information about plaintiff from other sources because he

9. Plaintiff summarily concludes that the alleged contradictions
in M. Stevenson's and M. Radvany's testinony concerning who set
the criteria for the layoff is evidence that the decision to keep
M. Kammerle was made prior to the evaluation of plaintiff and
her co-workers. First, the cited testinony does not denonstrate
that M. Radvany had already made up his mnd to identify M.
Kanmerl e as the enpl oyee that should be retained. Second, even
if M. Radvany had al ready nade his decision regarding M.

Kanmerl e's superior skills and, therefore, his inportance to the
conpany noving forward, this does not give rise to an inference
of discrimnatory notive.
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al ready knew that she | acked networking strength. Furthernore,
as noted by the Court of Appeals in Fuentes, a plaintiff "cannot
sinply show that the enpl oyer's decision was wong or m staken,
since the factual dispute at issue is whether discrimnatory

ani nus notivated the enpl oyer, not whether the enployer is w se,
shrewd, prudent, or conpetent." Fuentes, 32 F.3d at 765. The
Court does "not sit as a super-personnel departnment that

reexam nes an entity's business decisions.” Smth, 2006 W

1887984 at *5 (citing McCoy v. WEN Cont'| Broad. Co., 957 F.2d

368, 373 (7th Cir. 1992)). Plaintiff is essentially asking this
court to second-guess M. Radvany's decision to retain M.
Kammer| e rather than her.

Furthernore, even had the plaintiff possessed the
necessary skills for the position retained by M. Kamerl e,
Uni sys would still retain the discretion to term nate her as part
of the reduction-in-force. As the Court of Appeals explained,
the "essence of a [reduction-in-force] is that conpetent
enpl oyees who in nore prosperous tinmes would continue and
flourish at a conmpany may neverthel ess have to be fired." Healy

v. New York Life Ins. Co., 860 F.2d 1209, 1220 (3d G r. 1988).

We conclude that M. Radvany's failure to seek input as
to the plaintiff's networking skills is not evidence that would
allow a factfinder to disbelieve that the plaintiff was
term nated as part of the 2006 reduction-in-force or believe that
her age was nore likely than not a notivating or determ native

cause of her term nation.
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In sum the record is undisputed that the plaintiff's
term nation came about as a result of the troubling financial
performance of Unisys. Plaintiff's age was not a determ native
factor. Consequently, we will grant defendant's notion for

sumary j udgnent .
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANCES LAUKAGALI S ) C VIL ACTI ON
. )
UNI SYS CORPORATI ON : NO. 07-4754
ORDER

AND NOW this 15'" day of Cctober, 2008, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of defendant Unisys Corporation for
sumary judgnent is GRANTED; and

(2) judgnent is entered in favor of defendant Unisys
Cor poration and against plaintiff Frances Laukagalis.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



