IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER B. DAGUE,
CIVIL ACTI ON

Pl aintiff,
vs. : NO. 07- 5539

ROBERT HUDDLER and
MOBI LI TY REHAB PRODUCTS, | NC.

Def endant s.

HENRY S. PERKI N
UNI TED STATES MAG STRATE JUDGE

VEMORANDUM

Before the Court is the Motion to Dismss the
Counterclaimof Plaintiff, Christopher B. Dague (“Dague”) for
Violating 15 Pa. C. S. A 8§ 8587(a), alleging breach of an all eged
Confidentiality Agreenment between Dague and Mobility Rehab
Products, LLC (“MRP"). For the reasons that follow, the Mtion
w Il be denied without prejudice.

I . BACKGROUND AND PROCEDURAL HI STORY

Dague filed his three count Conplaint on Decenber 31,
2007, alleging Tortious Interference wth Contractual
Rel ationship (Count 1), Defamation (Count I1), and Fraud or
Deceit (Count 111). Dague is a resident of Pennsylvani a.
Compl ., p. 1. Defendant, Robert Huddler (“Huddler”), is an
individual with offices in care of MRP in Maryland. 1d. MRP is
alimted liability corporation with offices at 3150 Baltinore

Bl vd., Finksburg, Mryland, and does business in Pennsyl vani a.



Dague worked for MRP from March 12, 2007 through
Sept enber 28, 2007, when he voluntarily term nated his
enpl oynent. Dague contends that he never, at any tinme during or
after his enploynent wwth MRP, signed a policy and procedures
manual , confidentiality agreenent or covenant not to conpete
agreenent with MRP. 1d. at 2.

On Cctober 1, 2007, three days after |eaving MRP, Dague
comenced enpl oynent as the Director of Business Devel opnent with
Mobility Unlimted, Inc. (“Mbility Unlimted”). 1d. On Cctober
23, 2007, Huddler sent a letter and docunments to Mobility
Unlimted, alleging that Dague was in direct violation of MRB' s
confidentiality policy and stating, anong other things, that
mar keting by Mobility Unlimted to MRB's clients should
i mredi ately cease or |egal action would be taken against Mbility
Unlimted. |d. at 2, 3. Mbility Unlimted received Huddler’s
|l etter on Cctober 24, 2007, which included six additional pages
as attachnents; four pages listed 115 of MRB s business referral
sources, and two pages were excerpted from MRB' s policy and

procedures manual referencing non-conpete information. 1d. at 3.

Less than one week after Mbility Unlimted received
Huddl er’s letter, Dague’s enploynent with Mbility Unlimted was

term nated on Cctober 30, 2007. [d. at 3. He filed his



Conmplaint in the instant action on Decenber 31, 2007. The Answer
to the Conplaint with Affirmative Defenses and Countercl ai mwas
filed by Huddl er and MRP on January 23, 2008. The three-

par agraph counterclaimwhich is the subject of the instant Mtion
to Dism ss states the foll ow ng:

1. Plaintiff, Christopher B. Dague, at or
about the tine he left the enploy of

Def endant conpany and thereafter, was
soliciting custoners previously serviced by
Def endant Mobility Rehab Products, LLC,
indicating to custoners and other referral
sources that he was with “Mbility Rehab”
not inform ng them he had changed enpl oyers
to Mobility Unlimted, Inc.

2. Such conduct on part of Plaintiff was a
breach of his Confidentiality Agreement with
Def endant Mobility Rehab Products, LLC

3. As a direct and proximate result of the
Plaintiff’s breach and m sconduct as

af oresai d, Defendant Mbility Rehab Products,
LLC has sustai ned danages in an anount to be
det er m ned.

VWHEREFORE, Defendant, Mbility Rehab

Products, LLC demands judgnent agai nst

Plaintiff in an amount in excess of the

arbitration jurisdictional limts together

wth interest, costs of suit, and del ay

damages al | owed by | aw.
Dkt. No. 3, pp. 7-8. Dague filed a “Reply to the Counterclain
on February 1, 2008, but in the Reply, did not raise any
jurisdictional issue. Dkt. No. 5.

On March 10, 2008, the parties consented to try this
case before the undersigned pursuant to 28 U S.C. § 636C. On

March 25, 2008, a tel ephone conference was held pursuant to
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Federal Rule of G vil Procedure 16 setting the deadline for
conpl etion of discovery for July 14, 2008. That deadline was
twi ce extended and the current deadline is Novenber 7, 2008. New
counsel for Huddler entered his appearance on July 18, 2008, and
new counsel for MRB entered his appearance on July 22, 2008.
Count ercl ai m counsel for both Defendants remains in this case
solely to prosecute the counterclaim

On August 22, 2008, Dague filed a Mtion captioned
“Motion to Dismss the Counterclaimfor Violating 15 Pa. C.S. A 8
8587(a).” On Septenber 4, 2008, Dague filed exhibits in support
of the Motion. On Septenber 8, 2008, Huddler and MRB filed their
Response to the Mdtion. Dague filed a Suppl enental Response to
the Motion on Septenber 24, 2008. On Septenber 25, 2008, MRB
filed a Supplemental Brief in Opposition to Plaintiff’'s Mdtion to
Dism ss Counterclaim and on Septenber 29, 2008, Dague filed a
Brief in Response to Defendant’s Supplenmental Brief.
1. STANDARD.

Federal Rule of G vil Procedure 12© provides that
“[a]fter the pleadings are closed - but early enough not to del ay
trial - a party may nove for judgnent on the pleadings.” Fed. R
Cv. P. 1206 Plaintiff presents matters outside the pleadings
for this Court’s consideration in deciding the instant Motion,
therefore the Motion nmust be treated as one for sunmmary judgnment

under Rule 56. Fed. R Cv. P. 12(d).



Judgnent will not be granted unless the novant clearly
establi shes there are no material issues of fact, and he is

entitled to judgnent as a matter of law. Sikirica v. Nationw de

Ins. Co., 416 F.3d 214, 220 (3d Cr. 2005)(citing Soc'y Hil
Civic Ass'n v. Harris, 632 F.2d 1045, 1054 (3d Cir.1980)); Hayes

V. Cnty. Gen. Osteopathic Hosp., 940 F.2d 54, 56 (3d Gr. 1991);

see also 5A Charles AL Wight et al., Federal Practice and
Procedure 8 1368, at 519 (2d ed. 1990). This Court nust review
the facts presented in the pleadings and the inferences to be
drawn therefromin the |ight nost favorable to the nonnovi ng
party. 1d. (citing 1d.)

I11. DI SCUSSI ON.

Dague is domciled in Pennsylvania. Huddler is
domciled in Maryland, and MRP is a limted liability corporation
with offices at 3150 Baltinore Blvd., Finksburg, Maryland. Dague
has averred that the anount in controversy is in excess of
$175,000. Thus, this Court has diversity jurisdiction over this
case, and Pennsylvania |law is applicable.

Dague noves to dism ss the counterclaimon the basis
that MRP is a Maryland |imted liability conmpany which has not
regi stered with the Commonweal th of Pennsylvania as a registered

foreign limted liability conpany, “thereby running afoul of 15



Pa. C.S.A § 8587(a).”' Pls. Mt. Dismss, p. 1. Dague

di stingui shes MRP, which is a Maryland limted liability conpany
with an address at 3150 Baltinore Blvd., Finksburg, MD 21048,
from Mbility Rehab Products, LLC, for which a certificate of
organi zation was filed on January 22, 2008 with the Commonweal t h
of Pennsyl vani a Departnent of State, and which has an initial
registered office at 2222 Sullivan Trail, Easton, PA 18040 in
Nor t hanpt on County, PA. Dague contends that MRP, a Maryl and
corporation, is different fromthe Pennsylvania corporation
bearing the sanme nane and principal. Dague clains that the
Count ercl ai m shoul d be barred because MRP, a Maryl and entity,
never registered in Pennsylvania as a limted liability conpany

and therefore, pursuant to 15 Pa. C S. A 8§ 8587(a), MRP may not

115 Pa. C.S. A § 8587(a) provides:

Mai nt enance of actions or proceedi ngs

prohi bited.— A nonqualified foreign limted
partnershi p doing business in this Comobnweal th
may not mai ntain any action or proceeding in any
court of this Comonweal th until it has

regi stered under this subchapter; nor, except as
provided in subsection (b), shall any action or
proceedi ng be maintained in any court of this
Commonweal th on any right, claimor demand

ari sing out of the doing of business by the
foreign linmted partnership in this Commonweal t h
by any successor, assignee or acquiror of all or
substantially all of the assets of the foreign
limted partnership that is a foreign corporation
for profit or not-for-profit or a foreign linmted
partnership until such foreign corporation or
foreign limted partnership has been authorized
to do business in this Commonweal t h.

15 Pa. C.S. A 8§ 8587.



mai ntai n any action or proceeding in any court of the
Commonweal th of Pennsylvania until it has registered with the
Pennsyl vani a Departnent of State.

MRP,2 in its Answer to the Mbtion to Dismiss, affirns
that Mobility Rehab Products, LLC is a registered Pennsyl vani a
corporation with its registered office at 2222 Sullivan Trail,
Easton, PA 18040 in Northanpton County, PA. MRP also states that
the registered office in Pennsylvania is the sanme address of JMR
Hol di ngs, LLC, which was registered in Pennsylvania as a
Pennsyl vani a business entity on August 6, 2001, and “which owns
substantially all the assets of Mobility Rehab Products, LLC.~
Ans. to Mot. Dismss, p. 1

The statute cited by Plaintiff Dague governs
nonqualified foreign limted partnerships, but confusingly,
Plaintiff, later in the Brief in Support of the Mtion, also
cites “section 4141(a) of the Pennsyl vani a Busi ness Corporation
Law’ whi ch governs nonqualified business corporations. MP is a
limted liability corporation, or LLC. Pursuant to 15 Pa. C. S. A
8§ 8102(a), LLC is interchangeable with other forns of
corporation. According to 15 Pa. C S. A section 4141, there is a
penalty for corporations doing business in Pennsylvania w thout a
certificate of authority. Subsection (a) of this state statute

provi des:

°MRP is also the CounterclaimPlaintiff.
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a) Right to bring actions or proceedings
suspended. — A nonqual i fied foreign business
corporation doing business in this
Commonweal th within the meani ng of Subchapt er
B (relating to qualification) shall not be
permtted to maintain any action or
proceeding in any court of this Comobnweal th
until the corporation has obtained a
certificate of authority. Nor, except as
provi ded in subsection (b), shall any action
or proceeding be maintained in any court of
this Cormonweal th by any successor or

assi gnee of the corporation on any right,

cl ai mor demand arising out of the doing of
busi ness by the corporation in this
Commonweal th until a certificate of authority
has been obtai ned by the corporation or by a
corporation that has acquired all or
substantially all of its assets.

15 Pa. C. S. A 8 4141(a). Because MRBis a limted liability
corporation, or LLC, this provision guides this Court’s analysis,
and not 15 Pa. C. S. A 8§ 8587(a), as Dague argues.

Counsel for MRB, in his Brief filed on Septenber 25,
2008, has concisely and correctly set forth the issue which this
Court nust resolve in order to determne the instant Mtion
i.e., the legal identity of MRP. In review ng the evidence
presented by Dague to support his Mtion, MRP correctly argues
that Dague in submtting personal affidavits in support of his
Motion, has not conplied with Federal Rule 56(e)(1), which
requires that a supporting affidavit nust be nmade on personal
know edge, showing that the affiant is conpetent to testify on
the matters stated. Dague has, however, also submtted portions

of Huddl er’s deposition taken on Septenber 12, 2008. Pertinent



portions of Huddler’s deposition are:

Q Wien you first started in 1999, what states were you
doi ng busi ness?

A: Maryl and.

Q D dyou understand as a limted liability
corporation fornmed under Maryland |aw that if you were
going to [do] business in other states, you had to
register in other states as a foreign limted liability
conpany? .

A: No.

Q You didn’t know that?

A At that tine, no.

Q I'l'l show you what has been identified as Huddl er 4.
Do you recogni ze that docunent?

A: That is a registration for the Pennsylvani a
Department of State.

Q Who filed that paperwork?
A | did.

Q D d you have the professional assistance of counsel
when you did it?

A: No.

Q Wien did you do it?

A January 22, 2008.

Q And what pronpted you to do it?

A We needed to register in the State of Pennsyl vani a.

Q Look at the registration. How did you register
Mobility Rehab Products, LLC, as a foreign limted
liability conmpany or a nem1donestic limted liability
conpany?



A: | went to the Departnment of State and told them of
our conpany and the situation needed and they gave ne
the necessary forns to file the business entity of

Mobility Rehab Products in the State of Pennsyl vani a.

Q So you started as a new limted liability conpany in
Pennsyl vania; is that correct?

A That’s the forns they gave ne, yes.

Q And you never registered as a foreign limted
liability conpany doi ng busi ness out of Maryl and,
correct?

A: To ny know edge and understanding at the tine that |
went to apply for this license, they asked nme if we had
a location in Pennsylvania and | said yes, issued the
address of Sullivan Trail, which they spelled
incorrectly, and that’'s the forns that they gave ne to
fill out and that’s what | did.

Q Ddyou tell themthat you were al ready organi zed
under the laws of Maryland as a limted liability
cor poration?

A | don't recall if I said that.

Q Ddyou affirmatively hide fromthe State of

Pennsyl vani a that you were a Maryland limted liability
conpany?

A: No, sir.

Q D d you understand that you were obligated fromthe

first day you did business in Pennsylvania to register

as a foreign limted liability conpany? Did you
under stand that?

THE W TNESS: No.

Q Do you agree or disagree that this registration was
created on January 22", 2008?

A: Yes.
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Q D d you understand — is it a fair and accurate
statenent that what pronpted this registration was the
lawsuit that Chris Dague filed against Mbility Rehab
Products, LLC?

A Yes.

Q D d you understand that if you told the Pennsylvani a
authorities that you were doi ng busi ness w thout

regi stration and you gave themthe date you started
doi ng busi ness that woul d have subjected you to back
taxes, interest and penalty? D d you understand that?
A: No.

Q Was the purpose of filing this as a donestic limted
liability corporation to avoid payi ng back taxes to
Pennsyl vani a, interest and penalties?

A: No.

Q You did conply with New Jersey | aw and you did
conply with South Carolina and registered as a foreign
limted liability corporation; correct? .

THE WTNESS: As a conpany we registered, yes.

Q To this day you have not alerted the Pennsylvani a
authorities to the fact that you were a Maryl and
conpany — limted liability conmpany doing business in
Pennsyl vani a; correct?

A: Correct.

Q Wien did you start doing business in Pennsyl vani a?
A: 2004.

Q Wien the limted liability conpany was started, you
were the sole owner; correct?

A. Yes.
Q D d that change?
A. Yes.

Q Wen did that change?

11



A: 2006.
Q What happened in 2006?
A In 2006 Mobility Rehab was purchased — 90 percent
of the shares of Mbility Rehab was purchased by JMR
Hol dings —- | don’t know what the acronymafter that is
— LLCor Inc. O what, |I'’mnot sure.

Who owned the ten percent?

Mysel f, Robert Huddl er.

Q
A
Q Just you, not you with your w fe?
A Yes.

Q

And the resident agent in Huddler 1, Eileen Burke,
that’s your w fe?

Al Yes.

Q That’'s your hone address?

A: Yes, sir.

Q Didthis newentity created on January 22", 2008,

as a donmestic limted liability conpany in Pennsylvani a
have anything to do with Chris Dague? . :

Q Do you agree with ne that Chris Dague was not

enpl oyed by Mobility Rehab Products, LLC, a Maryland —-
Pennsyl vani a donestic |imted liability conpany? .

THE WTNESS: 1'd confirmthat Christopher Dague was not
enpl oyed with Mobility Rehab Products, yes.

Q A donestic liability conmpany in Pennsyl vani a?

A: At that tine he was not enployed at Mobility Rehab
Products in the State of Pennsyl vani a.

Q Ever? He was never enployed by Mbility Rehab
Products, LLC, a domestic limted liability conpany in
Pennsyl vani a?

A: No.

12



Q You agree that Mbility Rehab Products, a donestic

limted liability conpany in Pennsylvania is not a

party to the lawsuit in which you are involved in at

this point in time? .

THE WTNESS: No, | cannot answer that question

Q Do you understand that Mbility Rehab Products, LLC,

a Maryland limted liability conpany is a separate and

distinct entity fromMbility Rehab Products, LLC a

Pennsylvania limted liability conpany? Do you

understand that they are two separate entities? .

A: No, sir, | don’t.
Pl.”s Supp. Resp., Ex. A pp. 9-10, 13-15, 18-23.

Plaintiff contends that the counterclai mnust be

di sm ssed because MRP, the counterclaimplaintiff, is disabled
fromenforcing its claimsince it failed to register as a foreign
limted liability conpany. Plaintiff is correct that the fact
that the countercl ai mhas been brought in federal court wll not

affect the applicability of the Pennsylvani a statutes.

In Enpire Excavating Co. v. Maret Dev. Corp., 370 F

Supp. 824 (WD. Pa. 1974), the District Court for the Wstern
District of Pennsylvani a exam ned whet her subsequent conpliance
with the corporate registration statute after suit was filed
woul d permt a foreign corporation to enforce its contractua
rights arising prior to its donmestication. The court reviewed

t he Pennsyl vani a Busi ness Corporation Law and determ ned that the
Pennsyl vani a statute did not provide that no suit should be
commenced by an unqualified foreign corporation. 1d. at 827.

Fol | owi ng Enpire Excavating, the |ate Judge Raynond Broderick of

13



this District Court examned the effect of failure to conmply with
15 P.S. 8 2014(A), which was the predecessor statute to 15 Pa.
C.S.A 8 4141(a), Judge Broderick stated:

The failure of a foreign corporation to conply with 8§
2014, however, does not deprive the Pennsylvania courts
of subject matter jurisdiction. Section 2014 is a
procedural statute defining a foreign corporation’s
capacity to maintain a suit. Plaintiff need not
establish in its conplaint that it has capacity to sue;
instead, the |ack of capacity to sue is a matter to be
rai sed by defendant in its answer to the conplaint, or
in a prelimnary objection asserting the defense of

| ack of capacity to sue, as provided by Pa. R GCv. P.
1017. Coleco Industries v. Lectro-Media, Inc., 3 Pa.
D. &C. 3d 255 (1977); Hone Security Corp. v. Janes
Talcott, Inc., 62 Pa. D.&C. 2d 457 (1973). Further, it
is not necessary that plaintiff conply with 8§ 2014
before filing suit; conpliance during the pendency of
the litigation is sufficient. Enpire Excavating Co. V.
Maret Devel opnent Corp., 370 F. Supp. 824 (WD. Pa.
1974); International lnventors, Inc., East v. Berger,
242 Pa. Super. 265, 363 A 2d 1262 (1976).

Typh, Inc. v. Typhoon Fence of Pa., Inc., 461 F. Supp. 994,

996-997 (D.C. Pa. 1978). In More v. N Hones of Pa., Inc., 80

F.RD 278 (WD. Va. 1978), a plaintiff had also filed a notion
to dismss a counterclaimof a defendant corporation because the
corporation had never obtained a certificate of authority from
the Virginia State Corporation Conmm ssion, had no registered
agent in Virginia, and was therefore barred from maintai ni ng any
action in any court in Virginia by virtue of the applicable
Virginia statute which was simlarly worded to the applicable
statute in this case. The Miore court held that the statutory

prohi bition of nonconplying corporations maintaining |awsuits in
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Virginia was not wai vable, but was an absolute bar to the
nonconpl yi ng corporations’ use of courts to press its claimuntil
conpliance, and the corporation was permtted thirty days to
effect conpliance with the statute in light of Virginia courts’
interpretation of such statutory prohibition.

Based upon the submtted paperwork and Huddl er’s
deposition testinony, it appears that the Defendant MRP, a
Maryl and corporation, has not conplied with the registration
statutes in Pennsylvania to date. Dague points to Leswat

Lighting Sys., Inc. v. Lehigh Valley Rest. G oup, Inc., 663 A 2d

783 (Pa. Super. 1995), in arguing that lack of a certificate of
authority to do business in the Pennsylvania prohibits MRP s
counterclaim In Leswat, however, the corporation argued that it
was not required to secure a certificate of authority because it
was not doi ng business in Pennsylvania. 1d. at 785. Here, MRP
does not meke the same argunents, and Huddl er attenpted in
January, 2008, to conply with the Pennsylvania statutes. See
Huddl er Dep., pp. 13-14. Accordingly, Huddler is permtted
thirty days to effect correct conpliance with the Pennsyl vani a
corporate registration statute and the Mdtion to Dismss wll be
deni ed without prejudice, for Dague to reassert his clains at the
conclusion of thirty days if MRP does not secure the appropriate
certificate of authority to do business.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER B. DAGUE,
CIVIL ACTI ON
Pl aintiff,
vs. : NO. 07- 5539

ROBERT HUDDLER and
MOBI LI TY REHAB PRODUCTS, | NC.,

Def endant s.

ORDER
AND NOW this 2nd day of October, 2008, upon
consideration of Plaintiff’s Mdtion to Dismss the Counterclaim
(Dkt. No. 31), it is hereby ORDERED that the Mdtion to Dismss is

DENI ED wi t hout prej udi ce.

BY THE COURT:

/s/ Henry S. Perkin
HENRY S. PERKI N
UNI TED STATES MAG STRATE JUDGE




