I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GORDON ROY PARKER : CIVIL ACTI ON
V.
YAHOO . INC.. et al. : NO 07- 2757

MVEMORANDUM AND ORDER

McLaughlin, J. Sept enber 25, 2008

Plaintiff Gordon Roy Parker (“Parker”), pro se, brings
this action agai nst Defendants Yahoo!, Inc. (“Yahoo”) and
M crosoft Corporation (“Mcrosoft”), alleging copyright
infringenment, breach of contract, and negligence. Before the
Court are the defendants’ nmotions to dismss. The Court wll

grant in part and deny in part these notions.

The Conpl ai nt

Parker is the author of several registered works

i ncluding Qutfoxing the Foxes and Way Hotties Choose Losers, both

whi ch are published online and are freely avail able from Parker’s
website. Defendants Yahoo and M crosoft own and operate w dely
used internet search engines. Parker alleges that these search
engi nes create and republish unauthorized “cached” copies of his
works. That is, when an internet user runs a search on either of

t he defendants’ search engi nes, the search results include



hyperlinks to archived, or “cached,” copies of the web pages that
are responsive to the user’s inquiry. A user nay Vview these
search results either by following a hyperlink to the original
website or, alternatively, by view ng the “cached” copy that is
hosted on the defendants’ conputers. Parker concedes in his
conplaint that the defendants each provide opt-out nmechani sns
that would prevent his websites from being cached, but that
Par ker has not made use of them

Par ker clains that by making cached copies of his
websites available to their users, both Yahoo and M crosoft
republish his works in their entirety without his perm ssion.
Accordi ngly, Parker has brought five clains against both
defendants: direct copyright infringenment (Count 1),
contributory copyright infringenment (Count I1), vicarious
copyright infringenent (Count I111), breach of contract (Count

V), and negligence (Count V).

1. Analysis

The defendants have both filed notions to dism ss under
Fed. R Cv. P. 12(b)(6) for failure to state a clai mupon which

relief can be granted.! The Court will grant in part and deny in

! I n considering the defendants’ notion to dismss, the
Court nust accept the allegations in the anended conpl aint as
true and draw all reasonable inferences in favor of the
plaintiff. Phillips v. County of Allegheny, 515 F.3d 224, 228
(3d CGr. 2008). A plaintiff nmust, however, include factual
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part the defendants’ notions to dismss Count | and grant the

def endants’ notions to disnmss as to all other counts.

A. Direct Copyright Infringenent (Count 1)

To properly allege a claimof copyright infringenent, a
plaintiff nmust establish: (1) ownership of a valid copyright;
and (2) unauthorized copying of original elenments of the

plaintiff’s work. Kay Berry, Inc. v. Taylor Gfts, Inc., 421

F.3d 199, 203 (3d Gr. 2005). The word “copying” in this context
is “a shorthand reference to the act of infringing any of the
copyright owner’s five exclusive rights set forth at 17 U S.C. 8§

106.” Ford Mdtor Co. v. Summit Mdtor Prods., Inc., 930 F.2d 277,

291 (3d Gr. 1991) (internal quotations omtted).

Al t hough copyright infringenment generally operates
under a theory of strict liability, various courts have required
an additional elenment of “volition or causation” to find direct

infringenent. E.g., CoStar Goup, Inc. v. LoopNet, Inc., 373

F.3d 544, 549 (4th Cr. 2004); Religious Tech. CGr. v. Netcom

On-Line Commun. Servs., 907 F. Supp. 1361, 1372 (N.D. Cal. 1995).

But see 3 Melville B. NNmrer & David N mrer, N mmer on Copyri ght

all egations sufficient to establish the plausibility of
entitlement to recovery. See Bell Atlantic Corp. v. Twonbly, 127

S. . 1955, 1965-66 (2007); Phillips, 515 F.3d at 234. A pro se
conplaint, on the other hand, “nust be held to | ess stringent
standards than formal pleadings drafted by | awers.” Erickson v.

Pardus, 127 S. C. 2197, 2200 (2007) (per curiam (quoting
Estelle v. Ganble, 429 U.S. 97, 106 (1976)).
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8§ 12B.06[B]J[2][c][ii] (2008) (arguing that the text and

| egi sl ative history of the Copyright Act show that volition is

only one of several considerations and not a decisive factor).
The defendants have rai sed two defenses agai nst the

plaintiff’'s claimof direct copyright infringenent: (1) that

Parker’s claimis barred by the doctrine of issue preclusion; and

(2) that Parker has inpliedly licensed the defendants to display

his works.?

1. | ssue Precl usion

Bot h def endants argue that the doctrine of issue
preclusion applies to this case.® |ssue preclusion, or
col |l ateral estoppel, prevents a party fromrelitigating an issue

if: (1) the identical issue was previously adjudicated;* (2) the

2 In their supplenental subm ssions after oral argunent,
M crosoft and Yahoo both wi thdrew two argunents they had nade in
their original nmotions to dismss: (1) that search engi nes |ack
the “volition” required to commt constitute copyright
infringenment as a matter of law, and (2) that the all eged
i nfringing behavior is protected under the safe harbor provisions
of the Digital MIIennium Copyright Act, 17 U.S.C. 8§ 512(Db).
M crosoft Supp. Br. 2 n.1; Yahoo Supp. Br. 5 n.2. Both
def endants have reserved the right to reassert these defenses at
a |later stage.

3 Al t hough issue preclusion is an affirmative defense, it
may be raised on a notion to dismss under Fed. R Cv. P.
12(b)(6). See Connelly Found. v. Sch. Dist. of Haverford Twp.,
461 F.2d 495, 496 (3d Cr. 1972).

4 To deci de whether an issue is sufficiently “identical,”
t he Restatenent (Second) of Judgnents suggests exam ni ng four
factors: (1) substantial overlap between the evidence or
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issue was actually litigated; (3) the previous determ nation was
necessary to the decision; and (4) the party being precluded from
relitigating the issue was fully represented in the prior action.

Jean Al exander Cosnetics, Inc. v. L'"Oreal USA, Inc., 458 F. 3d

244, 249 (3d Gr. 2006). A litigant may al so be estopped from
advanci ng a position presented against a different party in a
previous action, provided that the litigant had a “full and fair”
opportunity to litigate the issue in the first action. |d.

Par ker previously brought an action in this Court for,
anong ot her things, direct copyright infringenent agai nst Googl e,

Inc. (“CGoogle”). See Parker v. Google, Inc., 422 F. Supp. 2d 492

(E.D. Pa. 2006), aff’d, 242 Fed. App’ x 833 (3d Gr. 2007)

(non-precedential), cert. denied, 128 S. . 1101 (2008). 1In

that litigation, Parker alleged that Google directly infringed
his copyrights by archiving and displ ayi ng USENET postings that

cont ai ned copyrighted material, and al so by di splayi ng excerpts

argunent to be advanced between the two proceedings; (2)
application of the sane rule of law, (3) overlap in discovery and
pretrial preparation; and, (4) how closely related the clains
are. Restatenent (Second) of Judgnents 8 27 cnt. ¢ (1982), cited
with approval by Peloro v. United States, 488 F.3d 163, 176 n. 12
(3d Gr. 2007).




of Parker’s website in a list of search results.® 422 F. Supp
2d at 496.

In making its decision, the district court only briefly
di scussed Googl e’s display of “cached” websites. The court did
note that on each cached web page accessed by users, Google
i ncludes a disclainer stating that the cached version is nerely
an archival copy of the original web page. 1d. Neither the
district court nor the court of appeals, however, confronted the
i ssue of whether Google commtted direct copyright infringenent
by republishing “cached” copies of Parker’s web pages on Google’s
own site. Instead, considering only the issues of Google’s
di splay of an archive of USENET and its display of excerpts of
Parker’s website in search results, the district court found that
Googl e’ s automatic archiving of USENET postings and excerpting of
websites in its results to users’ search queries |acked the
necessary volitional element to constitute direct copyright
infringement. 1d. at 497. The court of appeals, in a non-
precedential opinion, affirned that finding. 242 Fed. App’ x at
837.

Yahoo and M crosoft argue that the issues involved in

this case are simlar enough to those in Google to forecl ose

> The “USENET” is a global systemof online bulletin
boards. Googl e had purchased an archive containing the postings
to these boards, including a posting by one user who reproduced
the entirety of one of Parker’s works. See Google, 422 F. Supp.
2d at 495 & n. 1.



further litigation. Yahoo argues that if Parker had been
asserting only a claimagainst Google for displaying USENET
archives and nerely excerpting his website, then “there woul d
have been no need to include separate allegations related to
Googl e’ s general *‘archiving,” or caching, and Google’s ‘ USENET
archive.”” Yahoo Supp. Br. 5. At oral argunent in this case,
Par ker argued that he had wanted to assert a claimof direct

i nfringenment agai nst Google as a result of Google’ s “cached” copy
of his website in Google, but Google renoved his works
sufficiently before Parker filed suit such that his claimwas
time-barred. As Parker has alleged, however, neither of the
defendants in this case have taken down his works. See Oral Arg.
Tr. 8-9, June 25, 2008.

The Court is not persuaded that the issues raised in
the Google litigation are sufficiently “identical” to the issues
in the present action to invoke issue preclusion with respect to
all aspects of the plaintiff’s clains in this case. Although the
activity in question—archiving and di splaying Parker’s content--
is simlar, this case differs in the scope and nethod of the
di splay of Parker’s works that are at issue. Parker alleges that
t he defendants republish the entirety of his online works, not
mere excerpts or quotations, as Google had done. Parker al so
al l eges that the defendants’ choice to display “cached” copies of

hi s wor ks acconpanyi ng search results is a function that is



i ndependent fromthe query functionality and automatic
excerpting. Conpl. | 21-23. As the Court has noted, the
“caching” issue, as it relates to direct infringenent, was not
taken up in Google.

The Court is persuaded, however, that to the extent
that Parker alleges direct infringenent when the defendants nake
an initial copy of Parker’s works, this claimis precluded. The
court of appeals affirnmed that Google was entitled to display
excerpts of Parker’s website. &oogle, 242 Fed. App’' x at 835-37.
Implicit inthis affirmation is a determ nation that Google is
allowed to make an initial copy of the plaintiff’s works for the
pur pose of indexing. The only claimremaining, therefore, is
whet her the defendants infringe Parker’s copyright by displaying

a “cached” copy of his works.

2. | nplied License

An inplied license is a defense to a claimof copyright

infringenent. See MaclLean Assocs., Inc. v. Wn M

Mer cer - Mei di nger - Hansen, Inc., 952 F.2d 769, 778-79 (3d G

1991).°% Although transfers of copyright and exclusive |licenses

6 A conpl aint may be subject to dism ssal under Rule
12(b) (6) when an affirmative defense appears on the face of a
conplaint. See Leveto v. lLapina, 258 F.3d 156, 161 (3d G r
2001); ALA, Inc. v. CCAIR Inc., 29 F.3d 855, 859 (3d GCir. 1994).
I n deci di ng whether the conplaint has established an affirmative
defense, all reasonable inferences nust be drawn in favor of the
plaintiff. Leveto, 258 F.3d at 163.
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must be made in witing, the witing requirenment does not apply
to nonexclusive licenses that do not transfer ownership of the

copyright. See 17 U.S.C. 88 101, 204; Mclean Assocs., 952 F.2d

778-79. Instead, a copyright owner may grant a nonexcl usive

license expressly or inpliedly through conduct. Maclean Assocs.,

952 F.2d at 779.

Cenerally, a court can find an inplied |icense “where
the copyright hol der engages in conduct from which [the] other
[ party] may properly infer that the owner consents to his use.”

Field, 412 F. Supp. 2d at 1116 (quoting De Forest Radio Tel. &

Tel. Co. v. United States, 273 U. S. 236, 241 (1927) (internal

quotations omtted)) (alterations in original). Various courts
have found that silence or |ack of objection may al so be the
equi val ent of a nonexclusive |icense, especially where the
plaintiff knows of the defendant’s use and encourages it. See

Field v. Google, Inc., 412 F. Supp. 2d 1106, 1116 (D. Nev. 2006);

Keane Dealer Servs., Inc. v. Harts, 968 F. Supp. 944, 947

(S.D.N.Y. 1997).

In Field v. Google, Inc., the United States District

Court for the District of Nevada considered a case that is
strikingly simlar to the present one: Field, an author of
copyrighted works published online at his website, sued Google in

copyright for creating and storing cached versions of his works



as they appeared on his website.” The plaintiff there was al so
aware that he could have opted out of being included in Google' s
searches by including “no-archive” HIM. “neta-tags” on his web
page. Nonethel ess, he brought a claimof direct copyright

i nfringenment agai nst Google for violating his exclusive right to
reproduce and distribute copies of his works. Anmong ot her

def enses, Google asserted that the plaintiff had inpliedly

i censed Google to reproduce his work because he had consci ously
chosen not to include the no-archive neta-tag on the pages of his
website. 412 F. Supp. 2d at 1116.

The district court agreed, finding that the plaintiff’s
consci ous choice was “reasonably interpreted” by Google to be the
grant of a license to Google for that use. 1d. The court also
noted that the opt-out neta-tag was a “wel |l -known industry
standard,” and that it would be inpossible for Google to
personal |y contact every website owner to ascertain whether the
owner wanted to have her pages listed in search results or be

accessi bl e through cached links. 1d. at 1112, 1116. The court

! Al t hough there was evidence that the author in Field
created and copyrighted his works for the specific purpose of
manufacturing a claimof copyright infringenment, this fact does
not affect the issue of inplied |license, as that issue requires
the court to inquire whether the plaintiff’s conduct, as it
obj ectively appeared to the defendant, gave the defendant reason
to believe that it was permtted to use the plaintiff’s work.

See Field, 412 F. Supp. 2d at 1113-14. The Court enphasi zes that
it is not drawi ng any conpari son between the notivations of the
plaintiff in Field and the plaintiff in this case.
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t hus concl uded that Google had sufficiently established the
defense of inplied license.?

Here, Parker acknow edges in his conplaint that the
def endants honor “el ectronic protocols” that would prevent the
search engi nes fromdisplaying a “cached” copy of his works, as
did Google in the Field case. He also acknow edges that the
def endants renove of fendi ng content upon request. Conpl. § 24.
Yahoo and M crosoft argue that Parker has thus granted the search
engines an inplied |icense to copy and di splay his works because
Parker failed to enploy the electronic “robots.txt” protocol or

to send to thema take-down notice.® In response, Parker

8 W t hout discussing choice of law, the district court
inplicitly found that federal comon | aw governs nonexcl usi ve,
implied copyright licenses. Field, 412 F. Supp. 2d at 1115-16.
The United States Court of Appeals for the Third Crcuit does not
appear to have addressed whether federal or state |aw governs the
creation of inplied copyright licenses. See Foad Consulting
Goup, Inc. v. Azzalino, 270 F.3d at 826 n.9 (9th G r. 2001)
(citing MaclLean Assocs., 952 F.2d at 778-79 (3d Cir. 1991)); see
al so NASCAR v. Scharle, 184 Fed. App’x 270, 275 (3d G r. 2006);
Lowe v. Loud Records, 126 Fed. App’ x 545, 547 (3d Cr. 2005). As
neither party has raised the issue of choice of Iaw, the Court
wi |l conduct its analysis under federal common |aw.

° Yahoo requests that the Court take judicial notice of
several of Yahoo's own websites that explain how one may opt out
of Yahoo's “cache” and a third-party site that details how the
“robots.txt” protocol, which an owner can include on a web page
in order to informsearch engines not to include that page in
search results, may be used. |In support of the proposition that
courts may take judicial notice of the contents of a website,
Yahoo cites Kos Pharmaceuticals, Inc. v. Andrx Corp., 369 F. 3d
700, 705 n.5 (3d Cr. 2004). In Kos, the court of appeals took
judicial notice of a public record that was hosted on the United
States Patent and Trademark Office’s website regarding the date
that a notice of allowance was issued. 1d. Yahoo's
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contends that he has provided constructive notice to the
def endants that he has not granted a |icense because he
regi stered his works and included a copyright notice on his
websi te.

The Court is persuaded that Parker’s conpl ai nt
conclusively establishes the affirmative defense of inplied
license. At the very |least, paragraph 24 of his conpl aint
suggests that Parker knew that as a result of his failure to
abi de by the search engines’ procedures, the search engi nes would
di splay a copy of his works. From Parker’s silence and | ack of
earlier objection, the defendants could properly infer that
Par ker knew of and encouraged the search engines’ activity, and,
as did the defendants in Field, they could reasonably interpret
Par ker’s conduct to be a grant of a |icense for that use.

At this time, however, the Court will not dismss Count
| entirely because the defendants allegedly have continued to
di spl ay Parker’s works, even after the comrencenent of this

l awsuit. Although silence or failure to object to a known use

interpretation of Kos and Fed. R Evid. 201(b)(2) conflicts with
a later decision of the United States Court of Appeals for the
Third CGrcuit. See Victaulic Co. v. Tieman, 499 F.3d 227, 236
(3d Cr. 2007) (“[P]rivate corporate websites, particularly when
descri bing their own business, generally are not the sorts of
‘sources whose accuracy cannot reasonably be questioned,’” Fed. R
Evid. 201(b), that our judicial notice rule contenplates.”).

G ven the early stage of this litigation and concerns surroundi ng
aut hentication, the Court will decline to take judicial notice of
the websites presented by Yahoo.
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may inply a license, various courts have held that a nonexcl usive
inplied license can be revoked where no consideration has been

given for the license. See Lulirama Ltd. v. Axcess Broad.

Servs., Inc., 128 F.3d 872, 882 (5th Gr. 1997); I.A E., Inc. V.

Shaver, 74 F.3d 768, 772 (7th Gr. 1996); Avtec Sys., Inc. v.

Peiffer, 21 F.3d 568, 574 n.12 (4th Cr. 1994)); see also N mmer

on Copyright 8§ 10.02[B][5]. The United States Court of Appeals

for the Fifth Crcuit has also held that initiation of a |awsuit
itself may constitute revocation of an inplied license if there

was no consideration for the license. Carson v. Dyneqy, Inc.,

344 F.3d 446, 452 (5th Cr. 2003); Berg v. Synons, 393 F. Supp.

2d 525, 543 (S.D. Tex. 2005); see also Keane Dealer Servs. v.

Harts, 968 F. Supp. 944, 947 (S.D.N. Y. 1997).

Parker has filed a |l awsuit alleging copyright
i nfringenent against the defendants. At oral argunent, Parker
claimed that neither defendant had taken down his works from
their websites. Oal Arg. Tr. 8-9, June 25, 2008. This
conti nued use over Parker’s objection mght constitute direct
infringenent. 1In any case, this issue was not briefed by the
def endants and the Court therefore will not decide it now The

defendants may brief this issue at a later tine.
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B. Contri butory Copyright Infringenment (Count I1) and
Vi carious Copyright Infringenment (Count I[11)

Courts recogni ze two types of secondary or indirect
liability for copyright infringement: contributory infringenent

and vicarious infringenment. See Metro-Gol dwn-Mayer Studios Inc.

V. Gokster, Ltd., 545 U. S. 913, 930 (2005). To state a claim of

contributory copyright infringement, a plaintiff nust allege:
(1) direct copyright infringenent by a third party; (2) know edge
by the defendant of the third-party infringenent; and (3)

mat erial contribution to the infringenment. See Colunbia Pictures

Indus., Inc. v. Redd Horne, Inc., 749 F.2d 154, 160 (3d Cr

1984). To state a claimof vicarious copyright infringenment, a
plaintiff nmust allege: (1) direct copyright infringenent by a

third party; (2) direct financial benefit fromthe third-party

infringenment; and (3) the right and ability to supervise the

infringenment. See Google, 422 F. Supp. 2d at 499-500; see al so

Ellison v. Robertson, 357 F.3d 1072, 1076 (9th G r. 2004). At a

m nimum a claimof vicarious infringenent or contributory
i nfri ngement cannot stand w thout plausible allegations of

third-party direct infringenment. See Gokster, 545 U. S. at 930.

Par ker argues that when a search engine displays an
excerpt of his website or, alternatively, when a search engine
user views a “cached” copy of the plaintiff’s registered works,
this constitutes direct infringenent by the search engi ne user.

Compl. ¥ 59. The plaintiff’s conplaint, however, fails to
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specify exactly what it is that actually constitutes the alleged
“infringing activity.” Because Parker is pro se, the Court wll
construe his conplaint liberally. The Court infers that Parker
is alleging that a search engine user directly infringes his
copyright when the user’s internet browser stores a tenporary
copy of a file that is necessary for the user to viewthe

websi te.

Par ker has alleged that his copyrighted works are
freely available and that he has taken no steps, aside from
filing this suit, to prevent search engines from copyi ng and
di splaying his works. Conpl. 1Y 4, 24. By publishing his works
online with no registration required or any other access neasure
taken, Parker inpliedly authorizes internet users at large to
view his content and, consequently, to nake incidental copies
necessary to view his content over the internet.?

Even assunmi ng that search engine users did directly
infringe his copyright, Parker has not set forth any plausible
al l egations that either defendant financially benefits fromthis
third-party infringenment of Parker’s copyrighted works, so as to

constitute vicarious copyright infringenent. See Google, 422 F

Supp. 2d at 499-500. In addition, Parker has not alleged that

10 The plaintiff argues that his inclusion of a copyright

notice on his website revokes any |icense the defendants may
claimto have. Conpl. § 16. The Court, however, finds that this
is insufficient to overcone the inplied |icense that Parker gives
internet users to read his content by virtue of the fact that he
publ i shes his content w thout any technol ogical restriction on
users’ access.
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ei t her defendant had know edge of any third party’s infringenment,
and therefore a claimof contributory copyright infringement nust
also fail. See id. at 499. The Court will therefore dismss

Counts Il and I11.

D. Breach of Contract (Count 1V) and Negligence (Count V)

The Court will dismss Counts IV and V agai nst both
Yahoo and M crosoft because these clains are preenpted by federal
copyright law. Copyright |aw expressly preenpts state law if the
state law creates rights equivalent to the exclusive rights

created by copyright. Oson, Inc. v. Mramax Film Corp., 189

F.3d 377, 382 (3d Cir. 1999). To the limted extent that any
breach of contract or negligence is alleged, Parker’s state | aw
clainms cover rights equivalent to those conferred by copyright.
The Court will therefore dismss Counts |V and V.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
GORDON ROY PARKER : ClVIL ACTI ON
V.
YAHOO , I NC. and :
M CROSOFT CORP. : NO. 07-2757

ORDER

AND NOW this 25th day of Septenber, 2008, upon
consi deration of the defendants’ notions to dism ss (Docket Nos.
7, 11) and supplenental briefs, as well as the plaintiff’s
menor anda in opposition thereto, and follow ng oral argunent held
on June 25, 2008, IT IS HEREBY ORDERED, for the reasons stated in
t he acconpanyi ng nenorandum dat ed Sept enber 25, 2008, that:

1. Def endant M crosoft’s Motion to Dism ss (Docket
No. 7) is GRANTED with respect to the plaintiff’s clainms of
contributory and vicarious copyright infringenent (Counts Il and
I11), and with respect to the plaintiff’s clainms of breach of
contract and negligence (Counts IV and V). As to the plaintiff’s
di rect copyright infringenent claim(Count ), Mcrosoft’s Mition
is DENIED with respect to any infringenent that may have occurred
as a result of Mcrosoft’s continued display of “cached” copies
of the plaintiff’s work after the filing of this lawsuit, but is
GRANTED with respect to any alleged direct infringenent that is
the result of the display of “cached” copies of the plaintiff’s
work before the filing of this lawsuit, as well as with respect

to any alleged direct infringenent based upon M crosoft’s



creation of an initial copy of Parker’s works for indexing,
M crosoft’s display of quotations or excerpts in its search
results lists, or Mcrosoft’s archiving and di spl ayi ng of any
postings containing Parker’s copyrighted works in any USENET
archives it may maintain.

2. Def endant Yahoo’s Motion to Dism ss (Docket No.
11) is GRANTED with respect to the plaintiff’s clains of
contributory and vicarious copyright infringenment (Counts Il and
I11), and with respect to the plaintiff’s clains of breach of
contract and negligence (Counts IV and V). As to the plaintiff’s
direct copyright infringenent claim (Count 1), Yahoo's Mdtion is
DENIED with respect to any infringenent that nmay have occurred as
a result of Yahoo s continued display of “cached” copies of the
plaintiff's work after the filing of this lawsuit, but is GRANTED
with respect to any alleged direct infringement that is the
result of display of “cached” copies of the plaintiff’s work
after the filing of this lawsuit, but is GRANTED with respect to
any alleged direct infringenent that is the result of the display
of “cached” copies of the plaintiff’s work before the filing of
this lawsuit, as well as with respect to any all eged direct
i nfringenment based upon Yahoo's creation of an initial copy of
Parker’s works for indexing or Yahoo' s display of quotations or

excerpts in its search results lists, or Yahoo' s archiving and



di spl ayi ng of any postings containing Parker’s copyrighted works

in any USENET archives it may naintain.

BY THE COURT:

[s/ Mary A. MclLaughlin
Mary A. McLaughlin, J.




