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MVEMORANDUM AND ORDER

Joyner, J. Sept enber 23, 2008

Presently before this Court is Defendant’s Post-Hearing
Motion to Vacate (Doc. No. 506), his Suppl enental Post-Hearing
Menor andum (Doc. No. 605) and Second Suppl emental Post-Heari ng
Menor andum (Doc. No. 607), the Governnent’s Response thereto
(Doc. No. 492), the Governnent’s Final Response thereto (Doc. No.
515), and Defendant’s Answer to the Governnent’s Final Response
(Doc. No. 521). Defendant noves to vacate, set aside, or correct
t he sentence inposed by this Court on August 2, 2001 pursuant to
28 U.S.C. § 2255. For the reasons below, the Court DEN ES

Def endant’ s Moti on.

BACKGROUND

Evi dence presented at trial established that Jernaine King
t ook over a drug conspiracy operating in North Phil adel phia in

1999, when the conspiracy’s originator and | eader, Anthony Davi s,



was nurdered in early August of that year. The cocai ne obtained
by M. Davis and subsequently by M. King was distributed at
three main |ocations: the 2900 bl ock of Bonsall Street (which
enconpassed the corners of Bonsall and |Indiana and 23rd and

| ndi ana), the area of 22nd and Huntingdon Streets, and the corner
of Bonsall and Sonerset/Lehigh Streets.

Nuner ous cooperating defendants testified to M. King' s
ultimate role as the | eader of the conspiracy. Information
docunenting M. King' s use of certain residence tel ephones,
cellul ar tel ephones, and pagers to conmunicate with his co-
conspirators buttressed this testinony.

Wtnesses testified that, by md-1999, M. King had cone to
control the distribution activities around 2900 Bonsall. This
testinmony included eye-w tness accounts of M. King retrieving
bundl es of crack cocaine fromhis nother’s house, making the
deci sion to change the packaging of the crack fromglass vials to
bags, and attending neetings with co-conspirators. M. King' s
i nvol venent in the drug conspiracy resulted in the distribution
and sale of 1.5 or nore kilogranms of crack cocaine into his
comunity.

On May 31, 2000, a grand jury returned a 57-count indictnent
against M. King and 13 others. M. King was naned the | ead
def endant and was charged with conspiracy to distribute cocaine

base in violation of 21 U S.C. 8§ 846 (Count 1). He was further



charged with distribution of or possession with the intent to
di stribute cocaine base in violation of 21 U S.C. 8§ 841(a)(1)
(Counts 6, 8, and 10). He was further charged with distribution
or possession with the intent to distribute cocaine base within
1,000 feet of a school in violation of 21 U S.C. § 860 (Counts 7,
9, and 11). Finally, he was charged with use of a conmuni cati on
facility in furtherance of a drug offense in violation of 21
U S.C. § 843(b) (Counts 34, 35, 37, 38, and 39).

In January 2001 M. King went to trial before this Court.
On February 1, 2001, the jury found M. King guilty on al
counts, reachi ng unani nous agreenent that the quantity of cocai ne
base involved in the conspiracy was 1.5 kil ogranms or nore. At
all stages up to and including trial, M. King was represented by
counsel

On August 2, 2001, the Court sentenced M. King to the
foll ow ng: concurrent sentences of life inprisonnment on Counts 1
10, and 11; 480 nonths inprisonnent on Counts 6, 7, 8, and 9; 48
nont hs i nprisonment on Counts 34, 35, 37, 38, and 39; a $2,500
fine; 10 years supervised release; and a $1, 200 speci al
assessment .

On August 2, 2001, M. King appeal ed his judgnent. On Apri
7, 2004, the Third Crcuit affirmed the judgnent of conviction
and the sentence. On April 4, 2005, M. King filed his Mdtion to

Vacate, Set Aside, or Correct Sentence pursuant to 28 U. S.C. 8§



2255. He argues that the Court inposed an invalid sentence and
that his Sixth Arendnent right to assistance of counsel was
vi ol ated because he was ineffectively represented by counsel.

(U.S. Const. anend. VI).

STANDARD OF REVI EW

28 U.S.C. § 2255(a) provides in relevant part:

A prisoner in custody wunder sentence of a court
established by Act of Congress claimng the right to be
rel eased upon the ground that the sentence was i nposed
in violation of the Constitution or laws of the United
States . . . or that the sentence was in excess of the
maxi mum authorized by law . . . may nove the court
whi ch inposed the sentence to vacate, set aside or
correct the sentence.

“Section 2255 ‘is expressly limted to challenges to the validity

of the petitioner's sentence.’”” United States v. Eakman, 378

F.3d 294, 297 (3d Cir. 2004)(citations omtted). “Section 2255
permts relief for an error of |aw or fact only where the error
constitutes a ‘fundanmental defect which inherently results in a
conplete mscarriage of justice.”” 1d. at 298 (citations
omtted). The Third Grcuit requires a petitioner to allege:
“(1) that the district court received ‘msinformation of a
constitutional magnitude’ and (2) that the district judge relied
at least in part on that msinformation.” [d.

DI SCUSSI ON

M. King noves to Vacate, Set Aside, or Correct Sentence

pursuant to 28 U.S.C. § 2255. First, he argues that this Court



i nposed an invalid sentence. Next, he argues that his Sixth
Amendnent right to assistance of counsel was viol ated because he
was ineffectively represented by counsel. (U S. Const. anend.
VI). M. King alleges that his counsel was ineffective for five
reasons: (1) for making an admi ssion of guilt in his opening and
closing statenments; (2) for failing to object to certain jury
instructions; (3) for failing to object to the Probation
Ofice's, and Court’s, finding that he distributed crack, and
sentenci ng King accordingly; (4) for failing to argue for a
downwar d departure for King based on his mnor role in the

of fense; and (5) for failing to tinely file a petition for
certiorari in the United States Suprenme Court. Finally, M. King
argues that there is a reasonable probability that counsel’s
errors, viewed cunul atively, affected the outcone of the case.

We consider and address these argunments seriatim

A Sent ence | nposed by the Court
M. King argues that the sentence inposed by this Court is

invalid under United States v. Booker, 543 U. S. 220, 125 S. C

738, 160 L. Ed. 2d 621 (2005). M. King argues that the Court’s
assunption that the sentencing guidelines were mandatory as

opposed to advisory was false and deprived himof the assistance
of counsel at sentencing. M. King further argues that defense

counsel’s argunent was |limted to the narrow range of factors



consi dered pre-Booker, and that Booker vastly expanded this range
of factors.

I n Booker, the Suprenme Court adopted an advi sory approach to
sentencing, thus “mak[ing] the Quidelines system advisory while
mai ntai ning a strong connecti on between the sentence inposed and
the offender’s real conduct.” 543 U.S. at 246, 125 S. . at
757, 160 L. Ed. 2d at 651. The Supreme Court held that its
remedial interpretation of the Sentencing Act nust be applied to
all cases on direct review on January 12, 2005, the date the
Booker deci sion was handed down. Booker, 543 U.S. at 268, 125 S.

Ct. at 769, 160 L. Ed. 2d at 665 (citing Giffith v. Kentucky,

479 U. S. 314, 328 (1987) (“[A] new rule for the conduct of
crimnal prosecutions is to be applied retroactively to all cases

pendi ng on direct review or not yet final, with no
exception for cases in which the new rule constitutes a ‘clear
break’ with the past.”)).

M. King s conviction and sentence was affirned by the Third
Crcuit on April 7, 2004. M. King did not subsequently tinely
file a petition for certiorari, and we address the claimhe
raises with respect to this issue below. H's conviction becane
final on July 6, 2004, and therefore Booker does not apply to his
case and can offer himno relief. W therefore DENY M. King s

nmotion with respect to his invalid sentence claim



B. I neffective Assistance of Counsel

The Suprene Court has established a two-prong test for
determ ning ineffective assistance of counsel. A defendant nust
show both (1) unreasonabl e advice and (2) that the outcone was

prejudiced as a result of the unreasonable advice. Strickland v.

Washi ngton, 466 U.S. 668, 682, 104 S. Ct. 2052, 2061, 80 L. Ed.
2d 674, 690 (1984). “The unreasonabl e advice nust not be ‘within
the range of conpetence denanded of attorneys in crimna

cases.’”” United States v. Cole, 246 Fed. Appx. 112, 115 (3d G

2007) (citing Hill v. Lockhart, 474 U S. 52, 56, 106 S. C. 366,

369, 88 L. Ed. 2d 203, 208 (1985)). Upon review, there is a
“strong presunption” that counsel’s performance fell “within the
wi de range of reasonabl e professional assistance.” 1d. (quoting
Strickland, 466 U.S. at 689, 104 S. (. at 2061, 80 L. Ed. 2d at
695). “Prejudice consists of a ‘reasonable probability’ that the
out cone woul d have been significantly different had counsel’s

performance been adequate.” |d. (quoting Strickland, 466 U.S.

at 694, 104 S. . at 2068, 80 L. Ed. 2d at 698). “A fair
assessnment of attorney performance requires that every effort be
made to elimnate the distorting effects of hindsight, to
reconstruct the circunmstances of counsel’s chall enged conduct,
and to evaluate the conduct from counsel’s perspective at the

time.” United States v. Johnson, 2005 U. S. Dist. LEXIS 31237, at




*2 (E.D. Pa. Dec. 6, 2005) (quoting Strickland, 466 U. S. at 689,

104 S. C. at 2065, 80 L. Ed. 2d at 694).

1. peni ng and d osing Statenents

M. King argues that his counsel was ineffective in
connection with the opening statenment and cl osi nhg ar gunent
because statenments made by counsel at both points “were
tantamount to a plea of guilty to several counts of the
indictnment.” (Pet’'r Post-Hr’'g Mem at 4). M. King argues that
counsel admtted that he was a drug dealer in the opening
statenment, and conceded that he was involved in two crack cocaine
sales in the closing argunent.

I n Davenport v. Diquglielno, 215 Fed. Appx. 175, 181 (3d

Cr. 2007), the Third Crcuit considered the notion of a
petitioner claimng ineffective assistance of counsel based on
a concession of guilt in the closing argunent. The Third
Crcuit held: “Counsel's failure to obtain express consent from
his client to pursue a strategy that includes a concession of
guilt is not deficient performance per se. . . . as long as
counsel infornmed the defendant of the strategy before he

proceeded and it satisfied the Strickland standard.” The

Suprene Court has found that “conceding guilt during a closing
or opening statenent did not anmount to the functional

equi valent of a guilty plea” because the concession did not



result in a truncated trial and the defendant “retained all the
rights accorded a defendant during a crimnal trial.”

Davenport, 215 Fed. Appx. at 181 (quoting Florida v. N xon, 543

UsS 175, 186-89, 125 S. . 551, 559-62 160 L. Ed. 2d 565,
577-80 (2004)).

In M. King's case, as in M. Davenport’s, counsel pursued a
reasonable trial strategy in light of the evidence available. At
trial, M. King was represented by defense counsel M. Tariq El-
Shabazz. M. El-Shabazz testified that M. King never
specifically authorized himto say that M. King was a drug
deal er, but that he had absolutely no doubt that he discussed the
overall trial strategy with his client. (N T. 12/15/05 at 31).
M. El-Shabazz testified that there was cl ear evidence in the
formof a videotape with an audi otape of a drug transaction
between M. King and a cooperating witness. (N T. 12/15/05 at
24). M. El-Shabazz’s strategy was to gain credibility with the
jury by admtting to M. King’s role in the videotaped drug
transaction, and to attenpt to separate M. King fromthe rest of
the drug conspiracy. (N T. 12/15/05 at 24-25, 28). M. EH -
Shabazz offered simlar testinmony with respect to the contents of
his closing argunent, in which he conceded to the jury M. King s
i nvol venent with the videotaped drug transaction. (N T. 12/15/05

at 30).



Consi stent with the guidelines set forth in N xon, M.
King s counsel discussed the trial strategy wwth him though he
di d not discuss the content of the opening and closing statenents
specifically. Gven that the charges counsel conceded to were
clearly recorded on video and audi otape, and given that the
“confession and avoi dance” tactic is a comonly used and accepted
trial strategy, we find that counsel’s actions were neither
unreasonabl e nor prejudicial to the outconme under Strickl and.

See, e.qg., United States v. Freedman, 390 F.3d 1153, 1158 (9th

Cr. 2004) (“[We reaffirmthe validity of the ‘confession and
avoi dance’ tactic used by counsel in this case to avoid
dimnishing his credibility by arguing a |ost cause.”). W
therefore DENY petitioner’s notion with respect to his claimthat
his counsel was ineffective in connection with the opening and

cl osing statenents

2. Jury Instructions
M. King argues that his counsel was ineffective for failing
to object to the followng jury instruction, which he refers to
as the “two-inference” jury instruction:

So if you, the jury, after careful consideration of al
the evidence in the case has a reasonabl e doubt that a
defendant is guilty of any charge in the case, it nust
acquit the defendant of that charge. |If the jury views
the evidence in the case as reasonably permtting
either of two conclusions, one of innocence (inference
one), the other of gqguilt (inference tw), the jury
shoul d adopt the conclusion of innocence.”

10



(N.T. 1/31/01 at 23-24)(enphasis and explanatory parentheticals
added). M. King also argues that the Court’s characterization
of Wley Josey as a co-conspirator in the jury instructions was
i nproper because M. Josey eventual |y becanme a cooperator. W

address each of these argunents seriatim

a. Two- | nference I nstruction
M. King argues that the two-inference jury instruction,
guot ed above, mislead the jury into thinking the government’s
burden was | ower than the beyond a reasonabl e doubt standard, and
di d not adequately explain how the jurors should proceed if they
found the inference of guilt to be stronger than the inference of
i nnocence, but not strong enough to be beyond a reasonabl e doubt.

In United States v. Isaac, 134 F.3d 199, 202-04 (3d Cr

1998) the Third G rcuit considered a “two-inference” jury
instruction nearly identical to the one at issue in the instant
case. In |Isaac, the Third Crcuit stated: “[a]lthough we

di sapproved of the ‘two-inference’ instruction in Jacobs, we did
not hold that the instruction was so constitutionally deficient
per se that it infected the entire instruction of reasonable

doubt.” 1d. at 202 (citing United States v. Jacobs, 44 F. 3d

1219, 1226 (3d Cir. 1995)). The Third Crcuit concluded that the
jury instruction at issue in |saac, when taken as a whol e,

“adequat el y conveyed the governnent’s burden of proof to the

11



jury.” 134 F.3d at 204. The lsaac court undertook the common
practice of using negative and positive exanples of reasonable
doubt “to create a framework for the jury’s understanding,”
repeatedly stated that the Governnent’s burden of proof was
beyond a reasonabl e doubt, and never shifted the burden to the

def endant . | saac, 134 F.3d at 203-04. In Holland et Ux. V.

United States, 348 U S. 121, 75 S. C. 127, 99 L. Ed. 150 (1854),

the Suprenme Court recommended that the reasonabl e doubt section
of the jury charge be phrased “in ternms of the kind of doubt that
woul d make a person hesitate to act.” 348 U S. at 140, 75 S. O
at 138, 99 L. Ed. at 167).

Gven the Third Crcuit’s analysis in |saac, the two-
inference jury instruction given in M. King' s case, taken as a
whole, is clearly satisfactory. Like the instruction given in
Isaac, this Court conplied with Holland when it defined
reasonabl e doubt as “[t] he kind of doubt that would nake a
reasonabl e person hesitate to act.” (N T. 1/31/03 at 23). At
sentencing, this Court created a framework for the jury by
contrasting positive and negative exanpl es of reasonabl e doubt,
enphasi zed that the Governnent’s burden of proof was beyond a
reasonabl e doubt and never shifted the burden to the defendant.
Isaac, 134 F.3d at 204. Though the Third Crcuit has urged trial
courts to heed objections to the two-inference jury instruction,

it has by no nmeans mandat ed that counsel object to such an

12



instruction. |[|saac, 134 F.3d at 203. Counsel’s failure to
object to the two-inference jury instruction in the instant case

was not unreasonable within the nmeaning of Strickland, and, given

t he above anal ysis, cannot be found to have prejudiced the
out cone of the case. W therefore DENY petitioner’s notion with
respect to his claimthat counsel was ineffective for failing to

object to the two-inference jury instruction.

b. M. Josey’s Characterization

M. King argues that his counsel was ineffective for failing
to object to Wley Josey’ s characterization as a co-conspirator
in the jury instruction because M. Josey becanme a cooperator
wi th the governnent at sonme point during the life of the
conspiracy and therefore was not a genuine co-conspirator.

In order to establish a conspiracy, there nust be at | east
two actors conspiring together, neither of whomis a governnent

agent or infornmer. United States v. Ellege, 723 F. 2d 864, 865

(11th G r. 1984). However, conversation which occurred between a
gover nnment agent or informer and an actor in the conspiracy my
be used as evidence of the conspiracy. |d. at 865-66. Because
M. King had 13 co-defendants and because his interaction with
M. Josey did not formthe basis of the conspiracy, the jury was
properly instructed to consider M. Josey’s testinony. W do not

find that counsel was unreasonable in failing to object to the

13



reference to M. Josey’s testinony in the jury instruction, nor
do we find that the outcone of M. King' s case was prejudiced as
aresult. W therefore DENY petitioner’s notion with respect to
his claimthat counsel was ineffective for failing to object to
the inclusion of M. Josey’s testinony in the jury instruction.
3. Failure to bject to the Court’s Finding that
Petitioner Distributed Crack

M. King argues that his counsel was ineffective for failing
to object to the Probation Ofice’s and the Court’s, finding that
he distributed crack, and subsequently sentencing M. King
accordingly.

United States Sentencing Guidelines § 2D1.1 provides:
“* Cocai ne base,’ for the purposes of this guideline, neans
‘crack.” ‘Crack’ is the street nane for a formof cocaine base,
usual | y prepared by processing cocai ne hydrochl oride and sodi um
bi carbonate, and usually appearing in a |lunpy, rocklike form?”
18 U S.C.S. Appx. 8 2D1.1(D). The Third Crcuit has held that
t he Governnment nust prove by a preponderance of the evidence that
the form of cocai ne base the defendant sold was crack in order
for 8 2D1.1 of the Sentencing Guidelines to apply and thus for a

sent enci ng enhancenent to be appropriate. United States v.

Janes, 78 F.3d 851, 858 (3d Cir. 1996). As will be discussed
below, the Third G rcuit has been lenient in its eval uati on of

whet her the Governnent has net its burden of proof.

14



In the consolidated appeal United States v. Roman, 121 F. 3d

136, 140 (3d Cir. 1997), the Third Crcuit reviewed the sentences
of two petitioners, both contending that “the district court
erred in finding that the controlled substance involved in their
case was crack cocaine and sentencing them pursuant to the
gui del i ne enhancenent for the drug.” The Third Crcuit
ultimately concl uded that the governnent did neet its burden of
proof (albeit just barely) when it presented the testinony of a
single police officer identifying the controlled substance as
crack cocaine. It further found that it was proper for the
district court to rely upon that testinony at sentencing.

The Third Crcuit has made cl ear that the governnent can
satisfy its burden of proof through the testinony of police or
W t nesses, or of adm ssions of the defendant, and that a chem cal
analysis is not necessary to prove that the substance at issue is

crack. See, e.q., Roman, 121 F.3d at 140-41; United States v.

Roberson, 194 F.3d 408, 417 (3d Gr. 1999). 1In contrast to
Roman, the Governnent in the instant case presented the testinony
of nunmerous w tnesses to prove by a preponderance of the evidence
that the controlled substance in question was crack. The
Probation Ofice identified the substance as crack cocaine in its
pre-sentencing report, and M. King was sentenced on the basis of
that identification. Furthernore, witness Arnold Mack testified

t hat he cooked cocaine into crack at the request of nenbers of

15



the organi zation, including M. King. G ven that the governnent
clearly nmet its burden of proof, we do not find that counsel’s
failure to object to the crack enhancenent at sentenci ng was

unr easonabl e or prejudiced the outcone of the case under
Strickland. W therefore DENY petitioner’s notion with respect
to the claimthat counsel was ineffective for failing to object

to the cocai ne enhancenent.

4. M nor Rol e Downward Departure

M. King argues that his counsel was ineffective for failing
to make an argunent for a reduction in his offense |evel given
his mnor role in the conspiracy.

The U. S. Sentencing CGuidelines Manual 8§ 3B1.2 allows for a
reduction in a defendant’s offense level if the defendant was
either a mnimal or mnor participant. § 3Bl.2 provides:

Based on the defendant's role in the offense, decrease

the offense | evel as follows:

(a) If the defendant was a m nimal participant in any

crimnal activity, decrease by 4 |evels.

(b) If the defendant was a m nor participant in any

crimnal activity, decrease by 2 |evels.

In cases falling between (a) and (b), decrease by 3

| evel s.

The application of this provision is fact-sensitive. United

States v. Brown, 250 F.3d 811, 819 (3d G r. 2001). Reduction is

avai l abl e for a defendant whose role in the offense makes him
substantially | ess cul pable than the average partici pant, but

this fact al one does not entitle the defendant to “m nor

16



participant” status as a matter of law. 1d. (citations omtted).
The Third Circuit has held that a defendant’s eligibility for
“mnor participant” status turns on “whether his ‘invol venent,

know edge and cul pability’ were materially | ess than those of

other participants.” 1d. (quoting United States v. Headl ey, 932
F.2d 1079, 1084 (3d Cr. 1991)). This determ nation depends
upon: (1) the defendant’s awareness of the nature and scope of
the crimnal enterprise; (2) the nature of the defendant’s
relationship to the other participants; and (3) the inportance of
t he defendant’s actions to the success of the venture. |d. A
district court properly considers each of these factors in
relation to the other participants in the conspiracy. |1d.

At trial, witnesses testified that M. King ran corners
where the drug conspiracy operated, “hiring and payi ng workers,
storing and supplying crack, collecting noney, and deci di ng when
to re-open corners and how to package crack.” (Gov't Resp. at
21). Comrunication records presented at trial show that other
defendants called M. King when they needed to be resupplied with
crack. M. King has presented no evidence and nade no argunent
to substantiate the claimthat he was | ess cul pable than the
ot her defendants. Wtness testinony at trial, alongside the fact
that M. King was naned the | ead defendant in the case, persuades
us that an argunment at sentencing for a downward departure for

m nor role would have been basel ess. Mor eover, the Gover nment

17



correctly points out that the 2-1evel decrease for which King is
argui ng woul d have made no difference in the sentence he
received: “King was a |level 46, so a 2-1evel decrease would put
himat level 44. King's crimnal history category was I11.
According to the guidelines, any |evel of 43 and above, with a
crimnal history category of Il1l, calls for life inprisonnent.
Consequently, he suffered no prejudice fromcounsel’s failure to
raise the issue at sentencing.” (Gov’'t Resp. at 20).

G ven the foregoing discussion, counsel’s determ nation

cannot be found unreasonabl e under Strickland, nor can it be

found to have prejudiced the outcone of the case. W therefore
DENY petitioner’s notion with respect to his claimthat his
counsel was ineffective for failing to argue for a downward

departure for mnor role.

5. Petition for Certiorari in United States Suprenme Court

M. King argues that counsel was ineffective for failing to
timely file a petition for certiorari in the United States
Suprene Court. M. King further argues that counsel was
ineffective for failing to tinely furnish himwith his case file
so that he could file for certiorari hinself.

The Suprene Court has held that a crimnal defendant does
not have a constitutional right to pursue discretionary state

appeal s or applications for reviewin the United States Suprene

18



Court. MWainwight v. Torna, 455 U. S 586, 587, 102 S. C. 1300,

1301, 71 L. Ed. 2d 475, 477 (1982). In Wainwight, the Suprene
Court concluded: “[s]ince respondent had no constitutional right
to counsel, he could not be deprived of the effective assistance
of counsel by his retained counsel’s failure to file the
application tinely.” 455 U S. at 587-88, 102 S. C. at 1301, 71
L. Ed. 2d at 477-78.

M. King alleges that he exhausted all reasonabl e courses of
action in order to obtain his case file fromcounsel so that he
could retain another attorney to file a petition for certiorari
on his behalf. (N T. 12/15/05 at 6-11). |In the period of tine
between April 7, 2004 and July 30, 2004, M. King was in
comuni cation with three separate attorneys regarding the filing
of a petition for certiorari: Robert Madden, Peter ol dberger,
and Cheryl Sturm M. King' s appeal was denied on April 7, 2004,
when the Third CGrcuit affirmed his conviction and sentence.
Shortly after that date, he had two discussions with M. Madden,
hi s appel |l ate counsel, in which he requested that M. Madden file
a petition for certiorari. (N T. 12/15/05 at 6-8). Both tines,
M. Madden denied his request, reasoning that filing for
certiorari would be futile. 1d. M. King testified that M.
Madden did not informhimof the tine frame within which he was
required to file for certiorari, but that soneone at the prison

“told ne | had two weeks, 14 days.” (N T. 12/15/05 at 8-9).

19



When M. Madden declined M. King's request to file a
certiorari petition, he requested that M. Madden provide him
with his case file so that he could retain another attorney.
(N.T. 12/15/05 at 8). M. Mdden asked M. King to send hima
| etter requesting his paperwork, and M. King conplied with this
request. Id. Two weeks after sending M. Madden the letter, on
approximately April 21, 2004, M. King sent a famly nmenber to
M. Madden's office to retrieve his case file. (N T. 12/15/05 at
8). The famly nmenber was told that M. Mdden was still working
on getting the file together, and it was not yet available. [d.
On approximately the sane date, M. King contacted another
attorney, M. Col dberger, and requested that M. ol dberger take
his case. (N T. 12/15/05 at 9). M. King attenpted to have his
case file transferred from M. Madden to M. Col dberger, but M.
ol dberger never received the file. (N T. 12/15/05 at 9).
Approxi mately two weeks after his initial contact wwth M.

Gol dberger’s office, on approximately May 5, 2004, M. King was
told that M. Col dberger could not take his case. (N T. 12/15/05
at 9-10). On approximately the sane date, M. King contacted Ms.
Sturm who requested M. King's file fromM. Midden on July 30,
2006. (N. T. 12/15/05 at 10-11, 20). On August 26, 2004, M.
Madden sent M. King’s case file to Ms. Sturmvia Fed-Ex. (Pet'r

Post-H’'g Mem at 17-18).

20



M. Madden testified that he thought M. King s brother had
collected M. King's case file fromhis office, and that, based
on conmuni cation with M. King’s famly, he believed soneone el se
was going to be filing the petition for certiorari. (NT.
12/15/05 at 19, 17). To lend credence to his belief, M. Mdden
referenced a letter fromM. King's famly nenbers dated Apri
22, 2002 (two years prior to April 2004), in which the famly
menbers indicated that they had retained the National Legal
Prof essi onal Associ ates for assistance in preparation of sone of
the issues on appeal. (N T. 12/15/05 at 17-18).

M. Madden testified that he cited Apprendi v. New Jersey,

530 U. S. 466, 120 S. C. 2348, 147 L. Ed. 2d 435 (2000), in his
appellate brief. (N T. 12/15/05). He testified that he believed

the filing of M. King s appeal occurred pre-Blakely v.

Washi ngton, 542 U. S. 296, 124 S. C. 2531, 159 L. Ed. 2d 403
(2004), and that he did not know whether he cited Blakely in his
appellate brief. He further testified that he did not believe
that the Suprene Court had granted certiorari on Booker at the
time of M. King' s appeal. Blakely was argued before the Suprene
Court on March 23, 2004, and was deci ded on June 24, 2004. The
Suprene Court granted certiorari in Booker on August 2, 2004.
Booker was argued before the Suprenme Court on Cctober 4, 2004,

and was deci ded on January 12, 2005.
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M. King argues that, had the petition for certiorari been
filed, “there was a reasonable |ikelihood the petition would have
been granted and the case remanded to the district court for
resentenci ng pursuant to [ Booker, 543 U S. at 268, 125 S. C. at
769, 160 L. Ed. 2d at 665].” (Pet’'r Post-H'g Mem at 19). He
bases this argunent on the fact that other defendants in his case
filed petitions for certiorari and received a remand to the Third

Crcuit for further consideration in |ight of Booker. See, e.qg.,

Jacobs v. United States, 543 U. S. 1102, 1116, 125 S. C. 1009,

160 L. Ed. 2d 1009 (2005).

When counsel advised M. King of the futility of filing a
petition for certiorari, M. King had been found guilty on al
counts by a jury, and this finding as well as his sentence had
been affirnmed by the Third Crcuit. Mreover, both counsel and
M. King had access to the public know edge that the Suprene
Court receives approximately 7,500 petitions for certiorari each
year, of which only approximtely 150 are granted. Taking into
account these circunstances in order to appreciate counsel’s
perspective at the tinme, we do not find unreasonabl e counsel’s
determ nation that filing a petition for certiorari would have
been futile, nor do we find that the outcone of M. King s case
was prejudiced by counsel’s advice. W further find that to
concl ude that counsel’s advice prejudiced M. King would unfairly

introduce the “distorting effects of hindsight.” Strickland, 466
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U S at 689. The Suprene Court did not grant certiorari in
Booker until April 2, 2004, approximately four nonths after M.
King’s appeal was denied on April 7, 2004, and approxi mately one
month after his conviction and sentence becane final on July 6,
2004. W do not find it reasonable to expect counsel to have
foreseen that a substantive change woul d be nade to the Federa
Sentencing Guidelines. W reiterate that the Suprene Court has
hel d that a crimnal defendant does not have a constitutional
right to pursue applications for reviewin the Suprene Court.
Since M. King did not have a constitutional right to file a
petition for certiorari, his argunent that counsel was
ineffective for failing to tinely file a petition for certiorar
in the United States Supreme Court fails. Mainright, 455 U S. at
587-88. W therefore DENY petitioner’s nmotion with respect to

this claim

C. Cunul ati ve Effect

M. King argues that there is a reasonable probability that
counsel’s errors, viewed cunul atively, affected the outcone of
the case. Because we find that counsel commtted no errors and
t herefore was not ineffective, we need not further address this
issue. We DENY M. King's notion with respect to the claimthat
counsel’s errors, viewed cunul atively, affected the outcone of

t he case.
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CONCLUSI ON

Based on the totality of the record before the Court, we do
not find that Booker applies to petitioner’s case, we therefore
DENY petitioner’s notion with respect to his invalid sentence
claim 543 U.S. at 268, 125 S. C. at 769, 160 L. Ed. 2d at 665.
W further do not find that counsel was ineffective under
Strickland on any of the clains enunerated, we |ikew se DENY
petitioner’s nmotion with respect to his ineffective assistance of
counsel clains. 466 U S. at 682, 104 S. C. at 2061, 80 L. Ed.
2d at 690. Further, we find that because counsel was not
i neffective, we nust DENY petitioner’s notion with respect to the
claimthat counsel’s errors, viewed cunul atively, affected the
out cone of the case. Accordingly, the Petition is denied.
Moreover, as Petitioner has failed to make a substantial show ng
of the denial of a constitutional right, the Court further
concludes that there is no basis for the issuance of a
certificate of appealability pursuant to 28 U S.C. § 2253(c)(2).

An order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF ANMERI CA, : CRI M NAL NO. 00-313-01
Pl ai ntiff,
ClVIL NO 05-Cv-1516
VS.

JERMAI NE KI NG,

Def endant .

ORDER

AND NOW this 23rd day of Septenber, 2008, upon
consi deration of Defendant’s Post-Hearing Mdtion to Vacate, Set
Asi de, or Correct Sentence (Doc. No. 506), his Supplenmental Post-
Hearing Menorandum (Doc. No. 605) and Second Suppl enental Post-
Heari ng Menorandum (Doc. No. 607), Government’s Response thereto
(Doc. No. 492), CGovernnent’s Final Response thereto (Doc. No.
515), and Defendant’s Answer to the Governnment’s Final Response
(Doc. No. 521), it is hereby ordered that the Mtion is DEN ED

A certificate of appealability pursuant to 28 U.S.C. 8§
2253(c)(2) is DENIED. The Cerk shall Cose this case

statistically.

BY THE COURT:

J. CURTIS JOYNER, J.
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