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MEMORANDUM AND ORDER
McLaughlin, J. Sept enber 23, 2008

This case involves a dispute about the rental of copy
machi nes by Mramax Film Corp. (“Mramax”). De Lage Landen
Fi nancial Services, Inc. (“DLL”), a financial services conpany,
initially sued Mramax to recover on an all eged contract anong
it, MAB Copy Products, Inc. (“MAB"), a |lessor of copy machi nes,
and Mramax. Mranmax defended agai nst DLL’s clai mby contendi ng
that it did not assent to the contract on which DLL sued and
brought a third-party conplaint against MAB for fraud, alleging
that MAB perpetrated a fraud on Mramax when its Vice President
of Sal es, Robert Kam nsky, falsified contract docunents it sent
to DLL. DLL then brought clains against MAB for fraud, breach of
contract, and breach of warranty.

The Court held a bench trial on Decenber 10-11, 2007.
Thi s menorandum conpri ses the Court’s findings of fact and
conclusions of law. The Court finds for Mramax on DLL's cl ai ns

agai nst Mranmax and on Mramax’s cl ai s agai nst MAB. The Court



finds for DLL on its clains for breach of contract and breach of

warranty agai nst MAB and for MAB on DLL’s fraud claim

Fi ndi ngs of Fact

A Parties

1. Mramax is an indirect subsidiary of The Walt
Di sney Corporation with a principal place of business at 161
Avenue of the Anericas, New York, New York. Between 2000 and
2005, Mramax maintained offices in Los Angeles, California, and
New York City.

2. DLL is a Mchigan corporation with its principal
pl ace of business at 1111 A d Eagle School Road, Wayne,

Pennsyl vani a.

3. DLL is a financial services conpany that provides
financial products to vendors. One such product is the |easing
of office equi pnment through dealers. These dealers originate
transactions for the sale of equipnent. A dealer will prepare
t he docunents for any given transaction and send themto DLL for
DLL to consider funding the transaction. Once DLL approves the
credit transaction, DLL then sends the credit approval to the
deal er, who will negotiate and prepare docunents with the end
users. The dealer then sends the docunents to DLL for funding.
DLL reviews the transaction for accuracy, perforns an audit, and

funds the dealer. DLL then conmences invoicing to the end user.



4. MAB is a California corporation with its principa
pl ace of business at 5700 Warland Drive, Cypress, California. A
| arge conmponent of MAB's business is the sale and | ease of
copiers and printers in various |ocal markets.

5. MAB has relationships with a nunber of third-party
| essors who provide the financing for the copiers it offers. The
third-party | essors wth whom MAB wor ks i ncl ude DLL

6. In nost cases, MAB solicits and negoti ates
directly with the end user and then seeks financing fromthird-
party |l essors, such as DLL. DLL and MMB carried out their
busi ness rel ationship in the manner described in paragraph 3
above.

7. Wth MAB, DLL used an arrangenent known as a
“private | abel agreenent.” Under the private | abel agreenent,

t he | ease docunments and subsequent invoices listed the |easing

conpany nane as “MAB Busi ness Systens” rather than DLL

B. Robert Kam nsky

8. Robert Kam nsky served as MAB's Vi ce President of
Sal es from Novenber 2003 through June 2005. As Vice President of
Sal es, Kam nsky reported directly to the President of MAB and was
“responsi ble for overall sales performance and all functions as

it relates to the Sal es Departnent.”



9. MAB's job description for Vice President of Sales
includes no limtation on his authority in that position.

10. MAB term nated Kam nsky on June 2, 2005.

11. I n Decenber 2004, prior to Kam nsky' s term nation,
MAB executives email ed Kam nsky to inquire about a custoner that
appeared to feel that it had a 36-nonth | ease instead of a 60-
nmont h | ease.

12. After MAB term nated Kam nsky, DLL | earned that
Kam nsky was involved in a separate transaction in which DLL
funded a | ease for an end user in Florida, and that there were
irregularities concerning the | ease docunents in that
transaction. |In addition, after MAB term nated Kam nsky, MAB
further | earned that Kam nsky had converted MAB funds by
endor si ng and depositing into his personal account checks from

MAB custoners made out to MAB totaling approxi mately $35, 000.

C. The 2000 Agr eenent

13. On or about October 25, 2000, Mramax entered into
a rental agreenent with MAB and DLL under which M ramax obtai ned
docunent reproduction machines from MAB (the “2000 Agreenent”).
The 2000 Agreenent covered a total of four machi nes--three new
machi nes and four used machi nes--and was for a termof sixty
nmont hs, expiring on Decenber 31, 2005. Under the 2000 Agreenent,

M ramax was charged on a cost-per-inmage basis, wth a m ni mm



nont hly paynent of $12,820.50. The Agreenent went into effect on
January 1, 2001, and was scheduled to end on Decenber 21, 2005.
14. After the 2000 Agreenent went into effect, M ramax
received invoices froman entity call ed MAB Busi ness Systens.
M ramax did not know, and was never infornmed, that MAB Busi ness
Systens was a nane used by DLL for the purpose of servicing
paynments under agreenents DLL had financed. M ranmax nade
paynments to MAB Busi ness Systens throughout the term of the 2000
Agr eenent .
15. Follow ng the execution of the 2000 Agreenent,
M ramax, MAB, and DLL entered into four separate addenda to the
2000 Agreenent. These addenda were executed by Mranmax on May 9,
2001, Cctober 22, 2001, Septenber 17, 2002, and June 23, 2003,
respectively. Through each of these addenda, one or nore
machi nes were added to the 2000 Agreenment. After the final
addendum went into effect, Mramax’s m ni mum nonthly paynent was

approxi mately $21, 480. 30.

D. The 2004 Agr eenent

16. Jennifer Conine was Director of Facilities for
M ramax from June 2003 until Septenber 2006. One of her duties
was to oversee the copier contracts.

17. \Wen Coni ne took over, she reviewed the equi pnent

contracts with Mramax’s vendors. M ramax had a nati ona



agreenent through D sney with Canon under which the price per
copi er was approxi mately $500. The cost with MAB, on the other
hand, was approxi mately $23,000 for eight copy machi nes. She

t hus concluded that the pricing with MAB was too hi gh.

18. Conine net with all of the vendors during her
first year at Mramax, either in person or by telephone. In
early 2004, she reached out to Kam nsky to discuss all aspects of
the MAB equi prent rental. She nmet with himin person. He told
her that he represented MAB and that he was Vice President of
Sal es for the conpany.

19. Wen Coni ne expressed her concern about the price
of the machines to Kam nsky, he offered to reduce the price on
the nonthly invoice they were paying. He told her that he wanted
to keep Mramax’ s busi ness.

20. Coni ne thought that the |easing conpany--“M\B
Busi ness Systens”--was part of MAB. She was never told that the
| easi ng conpany was actually a different conpany from MAB
Kam nsky referred to it as the “leasing division.” Thus, when
Kam nsky ended up telling Conine to make changes to their
contract, Conine believed that he was speaking for the |easing
conpany.

21. Neither MAB nor DLL ever conmmunicated to M ranmax

any limtations on Kam nsky’'s authority.



22. In his dealings with Mramax, Kam nsky identified
hi nself as the Vice President of Sales of M\B

23. Through his actions, Kam nsky left Mramax wth
the inpression that he was negotiating with Mramax on behal f of
MAB and DLL

24. Although Mramax was aware of the existence of a
| easi ng conpany that was involved in its copier |eases, it
bel i eved that Kam nsky had the authority to negotiate on behal f
of any | easing conpany.

25. MMB was the only entity with which Jennifer
Conine, Mramax’s Director of Facilities, dealt in negotiating
the copier agreenents here at issue.

26. Conine did not have an understanding of MAB' s
relationship with DLL or its role in any transactions with
M r amax.

27. Prior to the sumrer of 2005, DLL had no contact
wi th Coni ne or anyone el se at M ramax.

28. After Conine conplained to Kam nsky about the cost
of the copiers, Kam nsky furnished to Mramax a draft of a new
rental agreenent to replace the 2000 Agreenent.

29. Fromthe outset of the parties’ discussions,

Coni ne infornmed Kam nsky that Mramax would not enter into any

renegoti ated agreenent with MAB unl ess the renegoti ated agreenent



had the sane Decenber 31, 2005, expiration date as the 2000
Rent al Agreenent.

30. Specifically, on May 28, 2004, when Kam nsky
proposed the signing of a new | ease, Coni ne responded in an enai
to Kam nsky, “1 do not want to extend any | eases.”

31. At sone tinme prior to June 17, 2004, Kam nsky
forwarded a draft contract to Conine for a new 60-nonth term

32. On June 17, 2004, after review ng Kam nsky’s
proposed draft agreenent, Conine emailed Kam nsky and told him
“The contract you sent ne is for 60 nonths. | amnot signing a
new contract for anything that goes past . . . 2005.” 1In the
sane emai |l exchange, Kam nsky agreed that any new agreenent woul d
coincide with the original 2005 expiration date, to which Conine
responded, “The contract needs to reflect that.”

33. Simlarly, on August 9, 2004, Conine rem nded
Kam nsky, “As | nentioned to you, | do not want to start a new
| ease term”

34. On August 25, 2004, Conine specifically requested
t hat Kam nsky provide a witten proposal, preferably in the form
of a spreadsheet, setting forth the nunbers related to Mramax’s
current contract and what was bei ng proposed.

35. Kam nsky responded the next day wwth a witten

proposal via email, wherein he assured Conine that “this | ease



supercedes the old one and only runs thru the original expiration
date.”

36. On Septenber 9, 2004, Kam nsky followed up on this
proposal with a draft of an addendumto the new rental agreenent,
whi ch provided that the new rental agreenment would expire in
2005. Hi s cover emmil again prom sed that the new rental
agreenent woul d have the sanme expiration date as the 2000
Agr eenent .

37. On Septenber 17, 2004, Coni ne and Kam nsky
exchanged enai |l s concerning the possibility of making a change to
t he proposed rental agreement. In this exchange, Coni ne asked
Kam nsky to “find out fromthe |easing dept if the change can be
made on the contract first.” When Coni ne suggested that she
would i ke to wite the change directly on the rental agreenent,
Kam nsky responded in witing, “lI agree.” Conine then asked,
“Does the | ease conpany approve this?”

38. In response, also on Septenber 17, 2004, Kam nsky
specifically instructed Conine, via email, that she shoul d
proceed and wite in the follow ng at the bottom of the new
rental agreenent:

This | ease supercedes original contract #24368657,

start date 11/29/2000 - expiration is 12/31/05.

This contract will expire on 12/31/05 as did the

original contract.

39. On or about Septenber 21, 2004, MAB forwarded to

Conine a final version of the new rental agreenent and an



addendumto the new rental agreenent for execution by M ranax.
Pursuant to MAB's instructions, Conine hand-wote the foll ow ng
on the new rental agreenent:

Thi s | ease supercedes original contract #24268657,

start date 11/29/2000 (expires 12/31/05). This

|l ease will also expire on 12/31/05 as did the

original contract.

40. On or about Septenber 22, 2004, Mranmax, through
its Chief Financial Oficer, Ross Landsbaum accepted and
executed the 2004 Rental Agreenent and acconpanyi ng Addendum

41. On Septenber 22, 2004, Mranax faxed to MMB t he
execut ed 2004 Rental Agreenent and Addendum

42. Under the 2004 Rental Agreenent, Mramax agreed to
pay a base nonthly rental of $17,650 through Decenber 2005.

43. The 2004 Rental Agreenent provided, “This
Agreenment goes into effect on the day YOU [ M ramax] sign the
Del ivery and Acceptance Form (‘Effective Date’).” MAB delivered

and M ramax accepted six nmachi nes on Septenber 30, 2004. The

remai nder of the machines were delivered in January 2005.

E. The 2005 Agr eenent

44. In early Decenber 2004, MAB, through Kam nsky,
contacted Mramax and stated that MAB wi shed to enter into two
new agreenents to replace the 2004 Agreenent.

45. On or about Decenber 23, 2004, Kam nsky wote to

Coni ne and to Ross Landsbaum Mramax's CEO, that the two

10



proposed agreenents woul d be the equival ent of the 2004 Rent al
Agreenment, with the sane terns and conditions. Kam nsky

expl ained that MAB and DLL required separate agreenents to
repl ace the 2004 Rental Agreenent for bookkeepi ng purposes.

46. On Decenber 28, 2004, Kam nsky requested, via
emai |, that Landsbaum confirmthat Mramax intended to sign the
new agreenents. |In response, Landsbaum wote, “Assunm ng that the
new docunents are consistent with our prior agreenent, | am not
aware of any reason why we would not be able to accommobdate you.”

47. On January 10, 2005, Kam nsky, in an email to
Coni ne, w ot e:

bot h agreenents are being signed (totaling apx

18, 000. 00 per nonth as agreed) but they will be

only for the original termwith the 14 nonths |eft

and the addendum pertains to both.

Coni ne responded by witing “Wat do you nmean by both agreenents?”
Kam nsky replied, “I1’Il call u to explain, there is one for the
new equi pnent and the other was the old payoff of the old deal

whi ch both expire at end of termas per our new deal .”

48. At sone point prior to Mramax executing the two
new agreenents, Conine underscored to Kam nsky that M ramax was
not “going to be making 60 additional paynents on the |ease.”

49. On or about January 19, 2005, Kam nsky again

instructed Mramax that it should make handwitten additions to

t he agreenents.

11



50. On or about January 20, 2005, Kam nsky, on behal f
of MAMB and DLL, furnished a draft of the paynent agreenent to
Mramax (the “Draft Paynent Agreenent”). Section 1 of the Draft
Paynent Agreenent included a nunber of paynent options, one of
whi ch was to be sel ected.

51. Option 5 of the Draft Paynent Agreenment called for
60 nonthly paynents in the amount of $5, 819. 86.

52. Upon furnishing the Draft Paynent Agreenent to
M ramax, on January 20, 2005, Kam nsky specifically instructed
Mramax in witing that Mramax should insert “12 nonths” in
option 5, and initial that insertion. Mramax conplied with this
i nstruction.

53. On or about January 20, 2005, Mramax accepted and
executed the final version of the paynent agreenent (the “Final
Paynent Agreenent”), which it had filled in and initialed as
Kam nsky had i nstructed.

54. On or about January 20, 2005, Conine, pursuant to
Kam nsky’s instructions, hand-wote the expiration termon the
draft rental agreenent that Kam nsky provided.

55. On or about January 20, 2005, Mramax accepted and
executed the final version of the new rental agreenent (the “2005
Rental Agreenent”). This agreenent incorporated the term

handwitten by Conine, per MAB's instructions, which read:

12



21. TH' S LEASE SUPERCEDES ORI G NAL
CONTRACT #24368657 START DATE 11/ 29/ 00
(EXPI RES 12/ 31/ 05) AND SUPPLENMENTAL
CONTRACT SI GNED ON 9/22/04. TH' S LEASE
WLL ALSO EXPI RE ON 12/31/05, AS DI D THE
ORI G NAL LEASE.
56. Upon execution, the Final Paynent Agreenment was
delivered to and recei ved by MAB
57. Upon execution, the Final Rental Agreenent was
delivered to and recei ved by MAB
58. The 2005 Rental Agreenent called for nonthly
paynents in the anount of $11, 830. 14.
59. Under the Final Paynent Agreenent and the 2005
Rental Agreenent, Mranmax was to nake total nonthly paynents of
$17,650. This conbined amount is identical to the ambunt of each
nmont hl y paynment M ranmax owed under the 2004 Rental Agreenent.
60. If neither the 2004 Rental Agreement nor the 2005
Rental Agreenent and Paynent Agreenent had exi sted, and M ramax
had made paynments based on the 2000 Agreenent and rel ated addenda
(at the rate of $21,480.30 per nonth), in the final year of the
2000 Agreenent, Mramax woul d have made 12 nonthly paynents of
approxi mately $21, 480.30 each, for a total of approxi mately
$257,763. During that final year, Mramax nmade nonthly paynents
to DLL rangi ng between $18, 326 and $19, 122, for a total of
$221,820 for the period. Thus, the new agreenents represented a

di scount of approxi mately $36, 000 over the final year--a di scount

of approximtely 14%
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61. In late January 2005, MAB delivered the remai nder
of the new machines to Mramax. The 2005 Rental Agreenent
contained the sane provisions regarding the effective date of the
agreenent as the 2004 Rental Agreenent.

62. Followi ng the delivery of all the new machi nes,
MAB continued to provide service to Mramax when requested.

63. Following Mramax’s execution and delivery of the
Fi nal Rental Agreenent and Fi nal Paynent Agreenent, Coni ne nmade
Six witten requests to Kam nsky for copies of fully executed
versions of these agreenents. Neither Conine nor anyone el se at

M ramax received any docunents in response to these requests.

F. Term nati on of 2005 Agr eenent

64. On August 1, 2005, M chael Stanolis of MAB
i nformed Conine via enmail that Kam nsky was no | onger enpl oyed at
MAB. On August 2, 2005, Conine responded with another request
for copies of the fully executed agreenent.

65. On August 2, 2005, Stamplis emailed to Conine a
version of the rental agreenent. This docunent, however,
differed fromthe version of the docunent executed by M ranax.

66. The version of the rental agreenent Conine
received from Stanolis did not include the handwitten changes
Coni ne had made to the docunent pursuant to Kam nsky’s

instructions. Specifically, this version of the rental agreenent

14



did not include the additional termstating that this agreenent
expired on Decenber 31, 2005. Instead, the portion of the
paynment agreenent wherein Conine had included the handwitten
ternms appeared to have been whited out, and the initials “RL.”
had been written in. Ross Landsbaumtestified, and the Court
accepts, that those initials were not placed there by him

67. On Septenber 16, 2005, Dee Berlanga of MAB enuil ed
to Conine a version of the paynment agreenent executed by MAB
and/or DLL representatives. This docunent was al so different
fromthe version that had been executed by M ranax.

68. The version of the paynent agreenent received by
Conine from Berl anga did not include the handwitten changes
Coni ne had made to the docunent pursuant to Kam nsky’s
instructions. Instead, this version of the paynent agreenent
contained an entirely different second page that contained a
typewitten “x” rather than initials and called for Mramax to
make sixty payments of $5,819.86, rather than the twel ve paynents
to whi ch Kam nsky had agreed.

69. The versions of the paynent and rental agreenents
recei ved by Conine from Berlanga are the sane versions upon which
DLL bases its clains against Mranmax.

70. Kam nsky commtted fraud on both Mramax and DLL

in connection with the 2005 Agreenment. Kam nsky did not send

15



copies or originals of the docunents Mramax signed to DLL
Kam nsky falsified the docunents sent to DLL

71. Berlanga's email of Septenber 16, 2005, al so
i ncluded a copy of an unsigned letter fromBill O Donnell of DLL
to Ross Landsbaum dated February 22, 2005, purporting to confirm
the 60-nonth arrangenent. Neither DLL or MAB has proven by a
preponderance of the evidence that this letter was ever actually
sent to or received by Landsbaum Coni ne, or anyone el se at
M ramax at any point prior to Berlanga s Septenber 16, 2005,
emai | .

72. During the discovery phase of this litigation, DLL
produced anot her document purporting to be a letter confirmng
that the new agreenent with Mramax was for a new 60-nonth term
The docunent purported to contain Landsbaum s signature.

73. The letter DLL produced is not an original.
Instead, the letter is a scanned i mage appearing on an enai
string that does not include Landsbaum at any point. No original
of the docunent or letter has ever been found in or produced from
of DLL’s, MAB's, or Mramax's files.

74. Landsbaumtestified that although he agreed that
the i mage appearing on the purported letter resenbled his
signature, he doubted that he signed the letter. Specifically,
when questioned about the letter, Landsbaumtestified:

| guess what | would say is that given that it’s
i nconsi stent with what our | awer woul d have had

16



in his files or Jen [Conine] would have had in

the files, I find it highly unlikely that I would

have signed it.

The Court concludes that neither DLL nor MAB proved by a
preponderance of the evidence that Landsbaum signed this letter.

75. Beginning with the invoice dated Decenber 7, 2004,
in accordance with the ternms of the 2004 Agreenent, M ramax began
maki ng paynents to MAB Busi ness Systens at the reduced nonthly
rate of $19,122.67.

76. Beginning in March 2005, in accordance with the
terms of the Final Paynent Agreenent and the Final Renta
Agreenment, M ramax began meki ng nonthly paynments to MAB Busi ness
Systens in the anount of $12,865.97 and nonthly paynents to DLL
in the anmount of $5,770.48.

77. As of Novenber 2005, Mranmax was current on all of
its paynents to MAB Busi ness Systens and to DLL

78. On Septenber 26, 2005, in accordance with the
Final Rental Agreenent, Conine notified MAB via email that
M ramax woul d not be renewi ng the Final Rental Agreenent past
Decenber 31, 2005.

79. On Septenber 27, 2005, Stanplis replied to
Conine’s email, requesting that the term nation be sent on
Mramax | etterhead and either stanped or faxed.

80. On Septenber 28, 2005, Conine conplied with

Stanolis’s request and faxed a termnation letter to him
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81. In Decenber 2005, Conine nmade nunerous requests to
MAB via email that MAB pick up the copiers fromMramax. M ramax
never received any instructions from MAB or DLL concerning the
retrieval of the copiers. Mramax has since placed the machines

into storage and has paid all storage fees to date.

G Adr eenent s Between DLL and MAB

82. On Septenber 5, 2000, DLL entered into a Master
Contracting Fi nanci ng Program Agreenment with | magi ne Technol ogy
G oup, Inc. (the “2000 Program Agreenent”).

83. Pursuant to the 2000 Program Agreenent, |nagine
Technol ogy, through whol |l y-owned subsidiaries, also called
“deal ers,” woul d negotiate equi pnent | eases with end users. One
such deal er under the 2000 Program Agreenment was MAB

84. Section 9.1 of the Program Agreenent specifically
provi des that DLL, |magine Technol ogy, and the dealers are
separate entities, and that “[n]either DLL, |Inmagine Technol ogy or
t he Deal ers have acted, act, or shall be deened to have acted or
act, as an agent for the others.”

85. Each deal er who executed an Acknow edgnent of the
Program Agreenent agreed to be bound by the Program Agreenent’s
terms and conditions, and al so made various further
representations and warranties to DLL

86. MMB executed such an Acknow edgnent .

18



87. The warranties made by the acknow edgi ng deal ers
i ncluded a prom se by each dealer to deliver to DLL originals of
the various contracts entered into with end users on DLL’Ss
behal f, including all equi pnent |eases and rental agreenents.

88. Further included in these warranties was a prom se
that, to the best of each dealer’s know edge, all contracts and
rel ated docunents delivered to DLL woul d be duly authori zed,
execut ed, and del i ver ed.

89. Moreover, each dealer prom sed that there would be
no ot her agreenents between the deal er and the end user that
woul d nodi fy, anend, or waive any ternms or conditions. Any
refinancing or changes to the terns for repaynent of existing
contracts required DLL's approval. Although permtted, changes
made to pre-printed docunents used by the deal ers and end users
to execute rental and paynent agreenents nust al so be approved by
DLL.

90. DLL would not have approved the changes made in
t he new paynent agreenent entered into with Mramax by Kam nsky
because DLL generally will not refinance existing contracts
unless there is a need for new equi pnent or a specific need for
refinanci ng.

91. In the 2000 Program Agreenent, each deal er al so
prom sed that neither the dealer nor its agents would commt

fraud or engage in any fraudulent activity or take any action to
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cause the various contracts to becone “invalid, cancel able, or
enforceable.”

92. Under Section Seven of the Program Agreenent, the
deal ers and | magi ne Technol ogy further agreed to indemify DLL
for losses, clains, liabilities, demands, and expenses in the
event of any breach of warranty. Under Section Six of the
Program Agreenent, they also agreed that if any contract were to
becone in default as a result of a breach of the Program
Agreenent by | magi ne Technol ogy or by a deal er, |magine
Technol ogy or the breaching dealer would cure the breach within
sixty days. Section Six further lays out the specific damages
due in such situations, which do not include attorneys’ fees.

93. On Septenber 7, 2004, DLL received a letter from
d obal Imaging Systens, Inc. (“dobal”), |Imagi ne Technol ogy’ s
successor corporation.

94. This letter stated, “[d obal], as successor to
[ 1 magi ne Technol ogy], will not renew, and by this |etter hereby
termnates, effective Septenber 7, 2004,” d obal’s obligations
under the 2000 Program Agreenent and any anendnents thereto.

95. (dobal’'s letter did not termnate, or purport to
termnate, the obligations of any of the deal ers under the
Program Agr eenent .

96. Subsequent to Gobal’s letter DLL continued to

underwrite applications from MAB and the operating subsidiaries,
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and continued to book and fund according to the provisions of the
2000 Program Agreenent.

97. In continuing to do business with MAB, DLL paid
i nvoi ce costs, broker fees, and acquisition fees pursuant to the
2000 Program Agreenent. The pricing for deals after Septenber 7,
2004 continued to be governed by the pricing in the 2000 Program

Agr eenent .

1. Conclusions of Law

The Court will address the disputes between DLL and
M ramax, then Mranmax and MAB, and finally DLL and MAB. Except
as otherw se noted, the parties agree that Pennsylvania | aw

governs these issues.

A. DLL Versus M ranmax

DLL brings two clains against Mramax. First, DLL
seeks rental paynents under its own versions of the 2004 and 2005
Paynent and Rental Agreenents. Second, it contends that M ranmax
is liable to it for having retained the copiers past the

expiration of its lease. Both of these clains fail.

! Reference to the above Findings of Fact shall be
abbrevi ated “FOF.”
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1. Rental Paynents Due to DLL

The first count of DLL’'s second anmended conpl ai nt
all eges that Mramax is bound by DLL's versions of the Paynent
Agreenent and Rental Agreenent dated 2004 and 2005, and that
M ramax has violated the terns of those agreenents. As a result,
DLL seeks to hold Mramax |iable for the nonthly paynments due as
part of the 60-nonth term of those agreenents.

This claimfails. To establish breach of contract
under Pennsylvania |law, a party nust show (1) the existence of a
contract, including its essential terns, (2) a breach of a duty

i nposed by the contract, and (3) resultant danmages. Ruthrauff,

Inc. v. Ravin, Inc., 914 A 2d 880, 888 (Pa. Super. Ct. 2006).

For a contract to be valid and binding, the parties nust manifest
mut ual assent--that is, a neeting of the mnds on the contract’s

essenti al terns. Brisbin v. Superior Valve Co., 398 F.3d 279,

293 (3d Cr. 2005) (citing Yellow Run Coal Co. v. Alnma-Elly-Yv

Mnes, Ltd., 426 A 2d 1152, 1154 (Pa. Super. C. 1981)).

As the Court has found, Mramax did not execute or
ot herwi se assent to the versions of the agreenents that DLL
proffered at trial. Therefore, no contracts on those terns were
ever fornmed, and Mramax cannot be |iable under them Moreover,
inits post-trial nmenorandum DLL all but abandons its claimthat
t he 2004 and 2005 Agreenents with the 60-nonth terns shoul d be

enforced directly against Mramax. |Instead, it devotes nost of
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its space to arguing that MAB is |iable to DLL for essentially
the value of the contract, plus attorneys’ fees, pursuant to
their Program Agreenent. The Court will take up this claim
bel ow.

DLL argues that even if Mramax did not initially agree
to DLL’s version of the contracts, Mranmax ratified that version
in February 2005 when a confirmation was all egedly signed by
M ramax CFO Landsbaum or in August or Septenber 2005, when
Coni ne received copies of DLL's versions of the Rental Agreenent
and Paynent Agreenent, and failed to conplain.

This argunent fails as well. First, the cases that DLL
cites in support of this proposition are inapposite because they
concern situations in which a contract actually exists but one
party argues that there was fraud in the inducenent. DLL Br. in

Qop’'n to Mot. for Summ J. 11 (citing Associated Hardware Supply

Co. v. Big Wieel Distrib. Co., 355 F.2d 114, 120-21 (3d Grr.

1965); Retail Brand Alliance, Inc. v. Rockvale Qutlet Cr., LP

No. 06-1857, 2007 WL 403885, at *6 (E.D. Pa. Jan. 31, 2007)).
Here, in contrast, there was never any contract between DLL and
Mramax on DLL’s terns because there was no neeting of the m nds
on the contract’s essential terms. It is not the case that

Kam nsky tricked Mramax into signing a docunent that did not say
what M ramax thought or expected it to say. Rather, Kam nsky

provi ded one purported contract to Mramax and a materially
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different one to DLL. Mramax was not fraudulently induced to
accept DLL’s terns. Rather, it never accepted, or even knew
about, DLL’s terns. The concept of subsequently ratifying a

voi dabl e contract that was initially based on fraud is therefore
i nappl i cabl e.

Second, even if the concept of ratification were
appropriate in this case, Mramax never nanifested assent to
DLL’s terns. DLL has not proven by a preponderance of the
evi dence that Landsbaumread, |et alone signed, the February 2005
letter. FOF § 71. Furthernore, Conine acted reasonably in not
i mredi ately reading the entire copies of the agreenents that she
recei ved in August and Septenber 2005. Based on the information
and instructions she had received from Kam nsky, whom she
believed to be the agent of MMB and DLL, she had no reason to
believe that these copies contained terns that were any different
fromthose she had received from Kam nsky nonths earlier. FOF

19 46-54.

2. Mramax’s Liability For Keeping and Using the
Copi ers

DLL argues that Mranmax is liable to it for the val ue
of the use that Mramax admits it nade of the copiers after it
stopped maki ng rental paynents in Decenber 2005. Plaintiff’s

Exhi bit 8, which contains DLL’s cal cul ati on of damages agai nst
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M ramax, includes | anguage that M ranmax argues anounts to an
attenpt to raise a quantumneruit claim

There is no quantumneruit claimin this case. Inits
post-trial menmorandum DLL argues only that Mramax is |iable for
breach of the 2005 Rental Agreenent for using the copy nachines
after it stopped nmaking rental paynents. Because M ranmax never
agreed to DLL’s version of the 2005 Rental Agreenent, Mramax is
not liable to DLL on that contract for its continued possession
or use of the copiers. Because DLL has not properly raised a
quantum neruit claim there is no basis for DLL to recover from
M ramax for such continued possession or use.

Mor eover, even had such a cl aimbeen raised properly,
M ramax repeatedly requested that DLL renove the machines, and it
used the machi nes only because DLL failed to renove them and
M ramax could not fit any other machines into the space. It is
therefore far fromcertain that a quantum neruit cl ai mwould
succeed, given that Mramax did not wongfully wthhold the
copiers and indeed only reluctantly retained the copiers and paid
for their storage during the pendency of this case. FOF | 81;

M ramax Post-Trial Br. 17-18.

B. M ramax Versus DLL and MAB

As third-party plaintiff, Mramax brings clains agai nst

both DLL and MAB. First, it seeks a declaratory judgnent that
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its versions of the Paynent and Rental Agreenents are binding on
the parties. Second, it brings a claimfor damages based on the
fraud conmtted by Kam nsky, as MAB's agent. The Court finds for

M ramax on both of these cl ains.

1. Decl aratory Judgnent that Mramax’s Versions of
the Agreenents Are Binding on DLL and MAB

Mramax clainms that both MAB and DLL are bound by the
versions of the contracts negotiated by Kam nsky. The Court
agrees. Kam nsky had i nherent authority to bind MAB to the
agreenents he negotiated with Mranmax. As to DLL, the Court
di sagrees with Mramax’s contention that Kam nsky had actua
authority to act on behalf of DLL. However, the Court finds that
Kam nsky had apparent authority to bind DLL

By virtue of his position as MAB's Vice President of
Sal es, Kam nsky had i nherent authority to bind MAB with respect
to athird party unless that third party had notice that

Kam nsky’ s actions exceeded his authority. Otiz v. Duff-Norton

Co., 975 F. Supp. 713, 720 (E.D. Pa. 1997) (citing Restatenent
(Second) of Agency 8 9). A general agent for a disclosed
princi pal has inherent authority to take actions that “normally
acconpany his position sinply by virtue of being given the
position by the principal.” 1d. This determ nation does not
rest on whether the principal actually authorized the agent’s

actions, but whether the agent’s acts are those that “usually
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acconpany or are incidental to transactions which the agent is
aut hori zed to conduct” as long as “the other party reasonably
believes that the agent is authorized to do them and has no
notice that he is not so authorized.” 1d. (citing Restatenent
(Second) of Agency 8 161). Kam nsky was MAB's general agent for
t he purpose of negotiating sales contracts with those custoners
for whom he was the sales contact. MM is therefore bound by his
actions.

MAB argues that it is not bound by Kam nsky’ s actions
because M ramax shoul d have known that his actions exceeded the
scope of his authority to act on MAB's behal f. Specifically, MAB
argues that Mramax had “reason to know' of a limtation on
Kam nsky’ s authority “because of information nmade available to
[it].” Otiz, 975 F. Supp. at 720 (citing Restatenent (Second)
of Agency § 9).

This argunent is neritless. Mramax acted reasonably
in believing that Kam nsky, as Vice President for Sales, had
authority to enter into the contract wwth Mramax. M ranmax
justifiably believed that a sal esperson was authorized to give
its custoner a good deal in order to preserve its business
rel ati onshi p, as Kam nsky cl ai nred he was doing. FOF  19.

MAB' s argunents that M ramax was sophisticated and that
it already m strusted Kam nsky and was taking precautions in

dealing with himare to no avail. Mramax took reasonabl e
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precautions under the circunstances, including its insistence
that any changes to the ternms of the contract be witten on the
face of the contract, and not in an addendum FOF Y 37. M ranmax
shoul d not bear the risk that Kam nsky, its only contact at MAB
one of its vendors, proposed terns to Mramax that were
materially different fromthe terns he conveyed to the entities
on his side of the transaction. Kam nsky's principal, MAB, is
t herefore bound by the version of the agreenents that Kam nsky
provided to Mranmax and that M ranmax signed.?

As to Kam nsky’s authority to bind DLL contractually,
M ramax argues that Kam nsky had actual authority to do so. This
argunment is incorrect. Actual authority consists of both the
express authority that the principal has directly granted to the
agent, and the inplied authority to do those things that are
necessary, proper, and usual in the exercise of the agent’s

express authority. Residential Reroofers Local 30-B Health &

Welfare Fund v. A & B Metal & Roofing, Inc., 976 F. Supp. 341,

345 (E.D. Pa. 1997); Bolus v. United Penn Bank, 555 A 2d 1215,

1221 (Pa. Super. C. 1987). Here, any trade-up deal for new
equi prent that involved refinancing an existing | ease required
DLL's prior approval. Additionally, handwitten changes to a

pre-printed formwere perm ssible, but only with DLL’s prior

2 Because the Court hol ds that Kam nsky had i nherent
authority to bind MAB, it will not address Mranmax’ s argunent
that he al so had both actual and apparent authority to bind MAB
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approval. FOF 9 89. DLL's witness testified credibly that DLL
woul d not have approved the refinancing if the new deal proposed
to it had not involved an extension of the previous |l ease term
FOF § 90. Kaminsky did not obtain DLL's approval for the
handwitten changes stating that the new contract would term nate
on the same date as the previous contract. Although Kam nsky had
actual authority to conduct negotiations, DLL explicitly required
himto obtain prior approval before commtting to certain
provi sions. Kam nsky thus did not have actual authority--express
or inplied--to make handwitten changes to pre-printed forns on
DLL’ s behal f, nor to approve a refinancing deal that did not
i nvol ve an extension of the existing | ease term

Kam nsky di d, however, have apparent authority to bind
DLL to the ternms of the contract he proposed to Mramax. An
agent has apparent authority “where the principal, by words or
conduct, |eads people with whomthe all eged agent deals to
believe that the principal has granted the agent the authority he

purports to exercise.” Residential Reroofers, 976 F. Supp. at

345. Kam nsky held hinself out as Vice President of Sales of MAB
Busi ness Systens, a private |abel entity. That entity, created
by the agreenent between MAB and DLL, was listed in the | ease as
t he owner of the equi pnent Mramax was | easing. DLL's agreenents
with MAB provided that the customer would be presented with the

private | abel nane and woul d never deal with or hear about DLL
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except in unusual circunstances. DLL's own actions, therefore,
were intended to, and did, create the inpression that the only
entity Mramax was dealing with was MAB Busi ness Syst ens,
represented by its Vice President of Sales, Kam nsky.

Mor eover, the 2004 Rental Agreenent provided that it
was effective as soon as MAB Busi ness Systens signed the delivery
and acceptance formfor the | eased equipment. FOF  43. By
delivering the copiers to Mramax after Mramax signed the new
agreenents, DLL manifested by its actions that Kam nsky had
appropriately exercised his authority to enter into a contract on
its behal f.

Both MAB and DLL are thus bound by the versions of the
2004 Rental Agreenent that Mramax actually signed. That
Agreenment provided for nonthly rent of $17,650. FOF | 42.

M ramax’ s 2005 Rental Agreenent and 2005 Paynent Agreenent

reflect the sane total nonthly paynent, $11,830.14 under the
Rent al Agreenent plus $5,819.86 under the Payment Agreenent. FOF
19 58-59. Mramax paid nore than this anount each nonth. FOF

9 60. DLL has not produced conpetent evidence to show ot herw se.
Mramax has fulfilled its obligations under the parties’ valid
agreenents and owes nothing further to DLL or to MAB

As a result of the fact that these 2004 and 2005
agreenents are binding on DLL and MAB, Mramax i s no | onger

Iiable under its prior 2000 | ease with DLL because the 2004 and
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2005 Rental Agreenents state that “[t]his | ease supercedes
original contract #24368657.” FOF | 39, 55. Moreover, as the
Court ruled during trial, DLL cannot bring any claimbased on
Mramax’s alleged failure to make paynments as due under the 2000
| ease. Plaintiff’'s Exhibit 8 therefore was excluded to the
extent that it attenpted to assert danages based on Mramax’' s
alleged failure to nmake full paynent under the 2000 | ease. Trial

Tr. 4-8, Dec. 10, 2007.

2. Mramax’' s Fraud C ai m Agai nst MAB

M ramax al so brings a claimof fraud agai nst MAB
argui ng that MAB, through Kam nsky, perpetrated a fraud on
Mramax and is therefore liable to Mranmax for the damages
arising fromthat fraud. Mramax asserts that it has shown al
of the elenents necessary to a fraud cl ai munder Pennsyl vani a
law. “(1) a msrepresentation, or a fraudulent utterance or non-
di sclosure, (2) an intention by the maker that the recipient wll
t hereby be induced to act, (3) justifiable reliance by the
reci pient upon the m srepresentation, and (4) damage to the

recipient as a proximate result.” C & K Petroleum Prods., lnc.

v. Equi bank, 839 F.2d 188, 191 (3d Cir. 1988) (citing Thomas v.

Seaman, 304 A 2d 134, 137 (Pa. 1973)).
M ramax contends that it reasonably relied on

Kam nsky’s m srepresentations that he had the authority to enter
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into a | ease containing the terns that he proposed to M ranax.
In addition, it argues, Kam nsky’'s m srepresentations “appear to
have caused DLL m stakenly to believe it had an enforceabl e
agreenent against Mramax. This m staken belief led to this
lawsuit,” and to Mramax’s attorneys’ fees in defending the suit.
Mramax Br. in Supp. of Mot. for Summ J. 29.

In response, MAB argues that an action for fraud is not
an established exception to the rule that a litigant is
responsible for its own attorneys’ fees absent an agreenent. See

Hof frman v. Smith, 682 A 2d 1282, 1292 (Pa. Super. Ct. 1996)

(citing Pittsburgh Live, Inc. v. Servo, 615 A 2d 438, 441-42 (Pa.

Super. C. 1992)). MM further argues that Mramax has not cited
a case in which the court awarded attorneys’ fees to a fraud
plaintiff.

Al t hough M ramax does not cite to it, there is in fact
a body of case |law establishing that a fraud plaintiff may
recover the costs of defending or bringing a suit against a third
party as a result of the fraud defendant’s deception. In
contrast, the cases that MAB cites establish that the fraud
plaintiff cannot recover the attorneys’ fees associated with
prosecuting the fraud action itself against the fraud defendant.

Under Pennsylvania law, the victimof a fraud is
entitled to recover actual |oss proxinmately caused by its

reliance on the defendant’s m srepresentations. The victimis
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not, on the other hand, entitled to recover benefit of the

bargai n damages. Tunis Bros. Co. v. Ford Mdtor Co., 952 F.2d

715, 735 (3d Cir. 1991). Pennsylvania recognizes the Restatenent
(Second) of Torts 8 914, which provides that “[o] ne who through
the tort of another has been required to act in the protection of
his interests by bringing or defending an action against a third
person is entitled to recover reasonabl e conpensation for the

|l oss of tinme, attorney fees and ot her expenditures thereby

suffered or incurred in the earlier action.” See also Vadimyv.

Lower Bucks Hosp., Inc., 465 A 2d 1231, 1235 (Pa. 1983).

The Court of Appeals for the Third Grcuit has ruled
t hat the Pennsyl vania courts would recognize a claimfor fraud
damages in the anobunt of attorneys’ fees expended on a suit with
a third party occasioned by the fraudul ent party’ s actions. 1In
making its ruling, the court of appeals rejected the sane
argunent that MAB makes here. That is, it found that the general
rule regarding attorneys’ fees did not apply in the case before
it, in which a plaintiff was seeking to recover noney spent

investigating a claimby a third party. Seaboard Sur. Co. V.

Pernmacrete Const. Corp., 221 F.2d 366, 371-72 (3d Cr. 1955)

(citing Restatenent (First) of Torts 8§ 914) (internal citations
omtted). Although this case is not recent, it has been cited
w th approval nore recently by courts in this district, and this

Court has found no indication that the its ruling is not stil
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good law. See, e.qg., Lexington Ins. Co. v. Forrest, 263 F. Supp.

2d 986, 1004 (E.D. Pa. 2003); Guadagnini v. LaG oia, No. 92-1323,

1996 W. 431830, at *5 (E.D. Pa. July 31, 1996).

Moreover, the coments to the Restatenent state that
the recovery of attorneys’ fees for litigation with a third party
is appropriate in a circunstance simlar to the present
situation: *“A, fraudulently purporting to be an agent for B
contracts with C, who, upon B's failure to performand in the
belief that Bis liable, brings unsuccessfully a suit against B.
C can recover damages fromA for the cost of the proceeding.”
Rest at ement (Second) of Torts 8§ 914 cm. b, illus. 2. In this
illustration, a party fraudulently led to enter into a contract
can recover the costs of bringing an unsuccessful suit agai nst
the purported other party to the contract. The present case is
sinply a mrror imge of that scenario: here, Mramax was sued in
contract and successfully defended the suit, after Kam nsky
fraudulently led Mramax to sign a contract the contents of which
Kam nsky | ater m srepresented to DLL

Havi ng found that, under Pennsylvania |aw, fraud
damages are available to reinburse a party for its costs in
defending third-party litigation proximtely caused by a
defendant’s fraud, the Court nust now exam ne first whether
Kam nsky commtted fraud and, if so, whether MMB is liable for

Kam nsky’s fraud. The Court finds that Kam nsky’'s behavior in
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connection wwth the Mramax contract fulfills the first two
requirenents for a fraud claim “a m srepresentation” and “an
intention by the maker that the recipient will thereby be induced
to act.” Kam nsky m srepresented to Conine that the reduction in
the contract price could be nmade, and he represented that MAB
coul d make the changes because it wanted to keep Mramax’s
business. FOF Y 19. 1In addition, as the Court has just
expl ai ned, Mramax has al so proven the fourth fraud requirenent:
damage as a proximate result of the m srepresentation, in the
formof its attorneys’ fees in defending against DLL's cl ai ns.

As to the third requirenent, justifiable reliance upon
the m srepresentati on, MAB argues that Mramax did not
justifiably rely on Kam nsky’s representations. |In particular,
it argues that Mranmax was unreasonable in accepting Kam nsky’s
proposal s because they were too good to be true, so to speak.
According to MAB, Mramax therefore had constructive notice that
Kam nsky had exceeded his authority as an agent for MAB
However, as the Court has already found in the above di scussion
of Kam nsky’'s authority to act on behalf of MAB, M ramax
reasonably relied on Kam nsky’s representati ons and did not have
notice that Kam nsky had exceeded his authority to act. Kam nsky
therefore commtted fraud agai nst M ramax.

Havi ng found that Kam nsky commtted fraud, the Court

must now determ ne whether MAB is |iable for Kam nsky’'s fraud.
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The Court has little difficulty finding that it is. Under
Pennsylvania law, a principal is liable to third parties for “the
frauds, deceits, conceal nents, m srepresentations, torts,
negl i gent acts and ot her nmal feasances of his agent,” regardless
of whether they were authorized or justified, and regardl ess of
whet her the principal knew, so long as the fraudul ent act
occurred within the scope of the agent’s enploynent. Travelers

Cas. & Sur. Co. v. Castegnaro, 772 A 2d 456, 460 (Pa. 2001)

(citing Alello v. Ed Saxe Real Estate, Inc., 499 A 2d 282, 285

(Pa. 1985)) (internal citations omtted). This rule is prem sed
upon the notion that it is nore reasonable for the principal, who
has placed the agent in a position of trust, to suffer than an
i nnocent stranger. 1d. As the Court has al ready expl ai ned,
M ramax was i ndeed the “innocent” party in this transaction, in
that it did not act unreasonably in relying on Kam nsky’s
representations and it had no part in any w ongdoi ng.

MMB is therefore liable to Mramax for Kam nsky’'s fraud
agai nst M ramax, and, accordingly, the attorneys’ fees that
M ramax expended i n defending against DLL's clains. However, MAB
is not liable for the attorneys’ fees that Mramax expended in
l[itigating against MB itself. The Court will determne the
anount of reasonable attorneys’ fees at a later date, follow ng

an opportunity for Mramax and MAB to be heard on this issue.
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C. DLL Versus MAB

DLL clainms that MAB's behavi or constitutes a breach of
the 2000 Program Agreenent and the warranties contained therein.
It further clains that MAB is |iable for having perpetuated a
fraud against it. The Court finds that MAB did in fact breach
the terns of the 2000 Program Agreenent. The fraud claim

however, fails.

1. Breach of Contract and Breach of Inplied Warranty

DLL argues that MAB breached warranties contained in
t he Septenber 5, 2000, Program Agreenment and that MAB is
therefore liable to DLL under the ternms of that agreenment. MAB
argues in response that the 2000 Program Agreenent had been
termnated prior to the events at issue in this suit, and that,
in any case, DLL should have known the | ease docunents were not
originals and thus should not have entered into the transaction.

As expl ai ned above, DLL and | magi ne Technol ogi es were
the primary parties to the 2000 Program Agreenent, and that
vari ous subsidiaries of |Imagi ne Technol ogies, referred to as
“deal ers,” separately agreed to the ternms of the Program
Agreenment. FOF 1Y 82, 85. Modrreover, the contract specifically
noted that | magi ne Technol ogy and the dealers are all “separate
entities” and that they have not acted, nor shall they be deened
to have acted or act as agents for one another. FOF | 84.

Appended to the Program Agreenent is an acknow edgnent signed by
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MAB in which MAB agreed to be bound by the terns and conditions
of the Program Agreenent. FOF { 86.

As for the Septenber 7, 2004, letter from d obal
| magi ng Systens, the Court finds that this letter only term nated
t he Program Agreenent as between DLL and G obal | nmagi ng Systens,
as successor to Imagi ne Technology. It did not, however,
term nate the Program Agreenment as between DLL and the various
deal ers who separately agreed to the Program Agreenent. FOF
19 93-95. The termnation letter stated only that & obal would
not renew the amended Program Agreenent. FOF § 94. The
termnation letter is silent as to the dealers, each of whom
separately and on its own behal f acknow edged its acceptance of
t he Program Agreenent. Having signed a contract in which it
separately and explicitly agreed that |magi ne Technol ogy did not
act as its agent, MAB cannot now rely on the term nation of that
contract by I nmagi ne Technol ogy’ s successor as havi ng been an act
taken on MAB's behal f.

DLL al so presented further evidence that the
termnation letter did not apply to MAB and that MAB continued to
conduct business as usual wth DLL even after the term nation
letter. FOF 1 96-97. Al though MAB subj ected that evidence to
cross-examnation, it provided no testinony or other evidence of
its own beyond the termnation letter itself that MAB was

included in the term nati on.
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The Court thus concludes that the term nation letter
did not affect MAB's obligations under the Program Agreenent.
The Court cannot inmagine that DLL would continue to buy equi pnment
contracts from MAB, or that MAB woul d continue to negotiate such
contracts on behalf of DLL, if the parties were not each
protected by the continuing contractual assurances enbodied in
t he 2000 Program Agreenent.

As expl ai ned above, the 2000 Program Agreenent contains
warranties by Inmagi ne Technol ogy and by the deal ers that any
equi pnent contract delivered to DLL under the terns of the
Program Agreenent is an original copy that has been duly
aut hori zed and executed, and which is not the product of any
fraud on the part of | magi ne Technol ogy or the dealers. FOF
19 87-88, 91. The Program Agreenent further provides that if
| magi ne Technol ogy or any deal er breaches any of the warranties
and as a result a |lease wth an end user “becones in default,”

t hen 1 magi ne Technol ogy the breaching deal er nust nake the
paynments al ready due on the | ease, future unpaid paynents, and
the estimated fair market value of the equipnment. FOF | 92.

MAB, through Kam nsky, breached the warranties
descri bed above. After Mramax stopped meki ng paynents, its
contract becane in default--according to DLL’s version of the
contract. The provision requiring a dealer to cure breaches by

end users that are the result of the dealer’s own acts thus
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applies to the present situation. MM is therefore |iable to DLL
for the anmount of damages laid out in Section Six of the Program
Agreenment. \Wether DLL should have known that the |ease
docunent s Kam nsky gave them were phony is irrelevant to the
guestion of whether MAB breached the express warranties |aid out
in the Program Agreenent. The Court will give both DLL and MAB
an opportunity to be heard on the anount of these damages.

MMAB is not, however, |iable for attorneys’ fees as
described in Section Seven of the Program Agreenent. Under that
provi sion, MAB agrees to indemify DLL for any |osses, including
attorneys’ fees, that DLL incurs in connection with or related to
MAB' s breach of representations or warranties. FOF  92. This
provi si on addresses indemification in the event that DLL is
forced to make paynents as a result of MAB's breach. Although it
mentions attorneys’ fees, Section Seven’'s indemification
provi si on does not nmean that DLL can recover attorneys’ fees in
an action against MAB to recover the damages due to DLL under
Section Six of the Program Agreenent. This provision would
apply, for exanple, if as a result of MAB's fraud, DLL were
itself sued by an end user for not providing what that end user
had expected based on MAB's representations. Here, having chosen
t hroughout nost of the litigation to persist in its argunent that

M ramax had agreed to the terns in DLL’s version of the
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agreenents, DLL cannot now force MAB to incur the costs of

prosecuting the breach of contract claimagainst Mranmax.

2. Fraud

DLL’ s second anmended conpl aint al so includes a fraud
cl ai magai nst MAB. DLL does not nention the fraud claimin its
post-trial menmorandum and does not nention fraud damages in
Exhibit 9, in which it lays out all of the damages it believes it
is owed by MMB. In addition, DLL fails to respond to the
argunment in MAB's post-trial nmenmorandumthat the fraud claimis
barred by the gist of the action doctrine if governed by
Pennsyl vania | aw or the econom c | oss doctrine if governed by
Chio |aw.?®

The Court has already awarded DLL contract damages
based on the 2000 Program Agreenent. In fact, one of the
contractual provisions on which DLL will recover specifically
contenplates that DLL will receive damages if “Imagi ne Technol ogy
or Dealer and its agents and enployees . . . conmtted any
fraudul ent act or participated in any fraudul ent act or activity
in connection with the execution, delivery or assignnent” of an

equi pnent contract governed by the PA. The contract therefore

3 MAB states that because the 2000 Program Agreenent
i ncl udes an Chio choice of |aw clause, the question of whether
the fraud claimis barred nay be governed by Chio |aw. Neither
party di scusses which state’s |aw should apply, but the Court’s
conclusion is the same regardl ess of which | aw governs.
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contenpl ated the possibility of fraud and provi ded contract ual
damages for just such an event. |In any case, any danmages based
on a fraud claimwould |likely be | ower than the contract damages
the Court has awarded, since a fraud plaintiff can recover only
actual | oss proximately caused by its reliance on the defendant’s
m srepresentations, not benefit of the bargain damages. Tunis
Bros., 952 F.2d at 735.

The Court finds that DLL has waived its fraud claim
against MAB by failing to nention that claimand by failing to
respond to MAB's argunents regarding the gist of the action
doctrine and the economc loss rule. Even if the claimwere not
wai ved, it appears that DLL's contract recovery may bar its fraud
claim Because DLL did not brief this question and because the
fraud clai mwas wai ved, however, the Court does not reach the
guestion of whether the fraud claimis barred by the gist of the
action or econom c | oss doctrines.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DE LAGE LANDEN FI NANCI AL ) ClVIL ACTI ON
SERVI CES, | NC )

V.
M RAMAX FI LM CORP., et al. NO. 06-2319

ORDER

AND NOW this 23rd day of Septenber, 2008, follow ng a
bench trial held before the Court on Decenber 10 and 11, 2007,
and upon consideration of the parties’ sumrary judgnment briefs
and post-trial nmenoranda and ot her submissions, |IT IS HEREBY
ORDERED t hat, for the reasons discussed in a Menorandum and O der
of this date:

1. On DLL’s contract clains against Mramax, judgnent
is entered for Mramax and agai nst DLL

2. On Mramax’s cl ainms against DLL and MAB for a
decl aratory judgnent, judgnment is entered for Mramax and agai nst
DLL and MAB.

3. On Mramax’s fraud clai magai nst MAB, judgnent is
entered for Mranmax and agai nst M\B

4. On DLL' s breach of contract and breach of warranty
cl ai rs agai nst MAB, judgnent is entered for MAB and agai nst DLL
with respect to attorneys’ fees. 1In all other respects, judgnent

is entered on these clainms for DLL and agai nst MAB



5. On DLL’s fraud cl ai magai nst MAB, judgnent is
entered for MAB and agai nst DLL

| T 1S FURTHER ORDERED THAT:

6. Mramax my submt to the Court a petition to
recover from MAB attorneys’ fees that Mramax expended in
def endi ng against DLL's clains. This petition nust be filed on
or before October 7, 2008. Any opposition nmust be filed on or
before Cctober 24, 2008, and any reply thereto nust be filed on
or before Novenber 3, 2008.

6. DLL may submt to the Court any request for damages
from MAB in accordance with Section Six of the Septenber 7, 2005
Mast er Contracting Fi nanci ng Program Agreenent and MAB' s
Acknow edgnment thereof. This petition nust be filed on or before
Cct ober 10, 2008. Any opposition nust be filed on or before
Cct ober 27, 2008, and any reply thereto nust be filed on or

bef ore Novenber 6, 2008.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




