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Pennsyl vania State Prisoner Andre Dantzler was convicted of
rape and involuntary devi ate sexual intercourse and sentenced to
fifteen to forty years of incarceration. His maxi numrel ease
date is January 29, 2021. On Novenber 25, 2003, the Pennsylvani a
Board of Probation & Parole (“PBPP”) granted Dantzler’s parole
application on the condition that he be paroled to a Community
Corrections Center providing out-patient sex offender treatnent.
To date, the PBPP has been unable to find an out-patient
treatnment center able to accommopdate Dantzler. Dantzler remains
incarcerated at Rockview State Correctional Institute.

Dantzler filed a civil rights action in this court on Apri
24, 2008 pursuant to 42 U.S.C. 8§ 1983 alleging violation of the
14'" Amendnment and the Ex Post Facto cl ause of the Constitution

of the United States. Dantzler requests injunctive relief in the



formof release fromprison into a Community Corrections Center
as well as conpensatory damages in the anount of $150, 000 and
punitive damages. He further requests an injunction requiring
def endants to inplenent procedures that would provide for faster
rel ease upon parole. The Court will dism ss Dantzler’s conplaint
for failure to state a clai mupon which relief nay be granted.

A prisoner may not use 8 1983 to attack the fact or duration

of his confinenment. Preiser v. Rodrigquez, 411 U. S. 475, 489

(1973). An inmate who attacks his parole eligibility or parole
suitability proceedings may use 8 1983 to do so only if success
in the suit will not necessarily inply the invalidity of the

prisoner’s confinenent or its duration. WIKkinson v. Dotson, 544

U S 74 (2005).

Dant zl er argues that success on his clainms will not
necessarily inply the invalidity of his confinenent. “[A] grant
of parole does not elimnate a prisoner’s sentence, but instead
the prisoner continues to serve [his] sentence, during which tine
he is the subject of society’s rehabilitation efforts under
supervision.” Conpl. at 10. This characterization of release on
parol e does not conport w th binding precedent.

The W1 kinson plaintiffs challenged their parole status, but
were allowed to do so under 8 1983 only because their chall enges
did not necessarily require their release on parole. 1d. The

W1 ki nson Court drew no distinction between “rel ease” and



“rel ease on parole.” Dantzler’s challenge specifically requests
his rel ease fromprison on parole. Release fromprison, even on
parole, falls within the “core” of habeas corpus as defined in
W Il Kkinson and may not be litigated using 8 1983.

In his conplaint, Dantzler also requests that the Court
order the PBPP to establish procedures to “ensure that when
parole is granted, proper steps” are followed to facilitate
inmates’ release. The basis for such relief was not made cl ear
in the conplaint. Dantzler’s brief in opposition to the
def endants’ notion to dism ss suggests that the basis for such
relief was neant to lie in the Equal Protection C ause of the
14" Amendnent. Dantzler argues that Pennsylvania' s treatnment of
pri soners convicted of sex offenses, which differs fromtreatnent
of other prisoners with respect to parole, violates the 14"
Amendnment .

The Equal Protection Clause, to the extent it serves as
Dantzl er’s basis for relief, affords no hei ghtened scrutiny of a

state’'s treatment of sex offenders. See, Cutshall v. Sundqui st,

193 F. 3d 466, 482 (6th Cr. 1999). The Suprene Court has naned
the personal characteristics receiving hei ghtened equal
protection scrutiny: race, alienage and national origin, gender

and status as a non-narital child. deburne v. d eburne Living

Center, 473 U. S. 432, 439-40 (1985). Different punishnents or

parol e schenmes based only on the nature of a crinme do not fal



within the classifications listed in O eburne. Another decision
of the Suprene Court specifically refused to apply hei ghtened
scrutiny to a classification based on the nature of the

petitioner’s crine. Chapman v. United States, 500 U. S. 453, 465

(1991). Citing deburne and Chapman, the Third Crcuit has
refused to find that a distinction drawn between “conpul sive and
repetitive” sex offenders and other sex offenders receives

hei ghtened scrutiny. Artway v. Attorney Ceneral of New Jersey,

81 F.3d 1235, 1267 (3d G r. 1996).

The Equal Protection C ause requires only that the state
provi de sone plausi ble reason—-a “rational basis”—for treating
convicted sex offenders differently fromother prisoners or
parol ees. Pennsylvania s interests in providing conmunities
noti ce about the rel ease of convicted sex offenders and in
provi di ng parol ed sex offenders with post-incarceration treatnent
meet the rational basis standard of review

Dantzl er may not use 8§ 1983 as a vehicle for his clains
relating to his release on parole. To the extent Dantzler’s
clainms relate to institutional reforns beyond his personal
rel ease, they rely on the Equal Protection Clause as a basis for
relief. Because Pennsylvania s treatnent of sex offenders
satisfies the Equal Protection Clause’'s “rational basis” test,
Dantzler’s clains nust be dism ssed. Defendants’ notion is

t her ef or e GRANTED.



An appropriate Order foll ows.
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ORDER
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AND NOW this 17th day of Septenber, 2008, upon
consi deration of the defendants’ Mdtion to D smss pursuant to
Federal Rule of G vil Procedure 12(b)(6) (Docket No. 9) and the
parties’ briefs filed in support and in opposition of that
notion, I T IS HEREBY ORDERED for the reasons set forth in the
acconpanyi ng Menorandum of Law that the defendants’ Mdtion to

Dismss is GRANTED and this case is dismssed with prejudice.

BY THE COURT:

[s/Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




