IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: FRASCELLA ; M SCELLANEQUS ACTI ON
ENTERPRI SES, | NC. :
NO. 08-100
VEMORANDUM
Bartle, C. J. Sept enber 10, 2008

Before the court is the notion of Frascella
Enterprises, Inc., David W Frascella, Jr., and Larry D.
Frascella for | eave to appeal the May 8, 2008 Order of a
bankruptcy judge in the Eastern District of Pennsylvania to
enforce a settlenent agreenent of a class action.

l.

The facts underlying this bankruptcy case and cl ass

action are detailed in earlier opinions of the bankruptcy judge.

See, e.qg., Inre Frascella Enter., 360 B.R 435, 437-41 (Bankr.

E.D. Pa. 2007). In brief, defendant Frascella Enterprises, Inc.
doi ng busi ness as CashToday was a payday | endi ng business. In
Decenber, 2005, a class of consunmers brought clainms in the Court
of Common Pl eas of Phil adel phia County agai nst Frascella
Enterprises and its principals, David and Larry Frascell a,

all eging violations of state usury and consunmer protection |aws.

Def endant Frascella Enterprises filed for Chapter 11 bankruptcy



on January 30, 2006 and on February 3, 2006 renoved the
plaintiffs’ action which becane a part of the bankruptcy
pr oceedi ngs.

The facts relevant to this Mtion for Leave to Appeal
begi n on August 17, 2007 when the parties executed an Agreenent
to Settle Class Adversary Proceeding (“the August Agreenent”)
after seven nonths of negotiations. On Septenber 24, 2007, the
plaintiffs filed a Mdtion Seeking Prelimnary Approval of the
Settl enment Agreenent acconpanied by a proposed order of approval
and a class notice. The parties agree that when they appeared
before the bankruptcy judge at a hearing on Novenber 5, 2007,
they were jointly seeking prelimnary approval of the August
Agr eenent .

At the Novenber 5 hearing, the bankruptcy judge
critiqued aspects of the August Agreenent and, in particular,
expressed her concerns about a provision regarding paynent by the

def endants upon default. |In re Frascella Enter., Inc., Bankr.

No. 06-10322DW5, 2008 W. 2051115, at *2 (Bankr. E. D. Pa. May 8,
2008). Instead of granting or denying prelimnary approval of
t he August Agreenment, the judge urged the parties to “return to
the table” to address her reservations. |d. at *3. The parties
agreed to do so.

At the tinme the parties brought the August Agreenent

before the bankruptcy judge, the defendants had pendi ng before



her a notion to conpel arbitration based on previously signed
arbitration agreenents between the parties. On Decenber 19,
2007, while the August class action settlenent agreenent was
still awaiting prelimnary approval fromthe bankruptcy judge,

our Court of Appeals handed down Gay v. Creditinform 511 F.3d

369 (3d Cr. 2007). It held that arbitration agreenents that
precl ude class actions are not per se unconscionable. [d. at

391. Two days later, counsel for the defendants e-nmail ed counsel
for the plaintiffs. The e-mail stated that in light of the
bankruptcy judge’s “failure to approve the earlier agreenent,
which is now null and void, and the inpact of the Third Crcuit’s

decision in Gay v. Creditinform all terns previously proposed

are hereby wthdrawn. Defendants need to give further thought to
the ternms upon which they would be willing to consider a
settlenment of this case.” Def.’s Br. at 8.

On February 15, 2008, the plaintiffs responded with a
Motion to Enforce Settlenent Agreenment. Specifically, the
plaintiffs argued that the parties had reached a neeting of the
m nds on the nodifications discussed follow ng the Novenber 5
hearing and that those ternms had becone part of the August
Agreenment. In the alternative, the plaintiffs sought enforcenent
of the August Agreenent w thout any subsequent nodifications.

The bankruptcy judge ruled on May 8, 2008 that the

August Agreenent was still valid and enforceable but that there



had been no neeting of the mnds with respect to any subsequent

nmodi fi cati ons. In re Frascella Enter., Inc., 2008 W. 2051115, at

*11.
.

District courts have jurisdiction under 28 U.S.C.

8§ 158(a) to hear appeals “...with | eave of the court, from
interlocutory orders and decrees, of bankruptcy judges entered in
cases and proceedings referred to the bankruptcy judges under
section 157 of this title.”t 28 U S.C. § 158(a)(3); see Inre
Truong, 513 F.3d 91, 93 (3d Gr. 2008). The parties agree that

t he bankruptcy judge’s May 8 Order is interlocutory because it
did not termnate the proceedi ngs before her.

The parties also agree that district courts, in
deci di ng whether to grant an appeal of an interlocutory
bankruptcy order, typically reference the standard described in
28 U.S.C. 8§ 1292(b), which governs the appeal of interlocutory
orders of the district court to the court of appeals. See In re

Sandenhill, Inc., 304 B.R 692, 694 (E.D. Pa. 2004). Under

8§ 1292(b), the district court may certify an interlocutory order
for appeal where (1) the order “involves a controlling question
of law,” (2) “as to which there is substantial ground for

di fference of opinion,” and (3) “an i medi ate appeal fromthe

1. Section 157 governs the procedure and circunstances under
which district court judges may refer cases to bankruptcy judges.
28 U.S.C. § 157,

-4-



order may materially advance the ultinmate term nation of the
l[itigation.”

A “controlling question of law is a broad concept that
“enconpass[es] at the very | east every order which, if erroneous,

woul d be reversible on final appeal.” Katz v. Carte Bl anche

Corp., 496 F.2d 747, 755 (3d Gr. 1974). The issue need not be
one that would termnate the litigation, nor need it be

determ native of the clains on their nerits. |d. Rather,

rel evant factors include whether the order is “serious to the
conduct of the litigation, either practically or legally,”
including saving the tinme of the courts and the expense of the
litigants. 1d. at 755. The correctness of a decision to approve
class action treatnment is an appropriate ground for interlocutory
appeal. 1d. at 756. Simlarly, we find that the correctness of
a decision regarding the enforceability of a class action
settlenent is a controlling question of |aw anenable to
interlocutory review. The enforceability of the August Agreenent
has obvi ous serious practical and | egal consequences to this
litigation. The opinion acconpanying the bankruptcy judge’ s My
8, 2008 Order explained, “In short, ny critique of the terns of
the Settlenent Agreenent and demand for clarity in the notice and
proposed order do not give the Defendants a |icense to repudi ate

their agreenment.” |In re Frascella Enterprises, Inc., 2008 W

2051115, at * 11. This issue that the bankruptcy judge deci ded



was a matter of law and, contrary to the plaintiffs’  argunent,
not a resolution of disputed facts.

We next turn to the question of whether there exists a
“substantial ground for difference of opinion” with respect to
the May 8 Order. A “substantial ground for difference of
opi nion” exists where courts differ in their views on the correct

| egal standard. See Ungar v. Dunkin’ Donuts of Anerica, Inc.,

531 F.2d 1211, 1214 (3d Gr. 1976). The defendants do not point
us to conflicting decisions on the controlling | egal standard.
Whet her a judge is free to postpone ruling on a notion for
prelimnary approval of a settlenent agreenment w thout affecting
the validity of that agreenent does not appear to have been the
subj ect of any prior precedent in this Crcuit. The nere

exi stence of a matter of first inpression is generally
insufficient to establish a “substantial ground for difference of

opinion.” See, e.q., Max Daetwyler Corp. v. Meyer, 575 F. Supp.

280, 283 (E.D. Pa. 1983) (Pollak, J.). Some courts have found a
“substantial ground for difference of opinion” where the matter
of first inpression is “novel” or requires “highly conplex”

analysis. See Zenith Radio Corp. v. Matsushita Elec. Indus. Co.,

Ltd., 494 F. Supp. 1190, 1243 (E.D. Pa. 1980) (Becker, J.).
Here, however, the matter is not novel, and the analysis is
strai ghtforward.

When the parties jointly brought the August Agreenent



before the bankruptcy judge on Novenber 5, 2007, they considered
t hemsel ves bound by it. It is undisputed that the bankruptcy
judge did not enter an order denying the joint notion seeking
prelimnary approval of the August Agreenent. Instead, she chose
to defer ruling on the notion, or, as she describes it, she
“suspended” her decision on the notion until the parties worked
out the problens she had identified in the Agreenent. |In re

Frascella Enter., Inc., 2008 W. 2051115, at *9.

During the follow ng seven weeks, the parties exchanged
emai |l s and drafts of nodifications to the August Agreenent. The
parties by nmutual consent could have decided to abrogate their
August Agreenment. However, they did not do so. Under
wel | -established principles of contract |aw, one party generally
may not cancel a bilateral agreenment such as this. The fact that
the parties entered into negotiations to nodify an existing
agreenent does not change the result, and the defendants cite no
case supporting their position. Consequently, based on the
record before us, we do not see any basis for allow ng an appeal
because of a “substantial ground for difference of opinion” as to
validity of the bankruptcy judge's May 8, 2008 Order.

Since the interlocutory order in issue does not neet
the second prong under 8§ 1292(b), we need not consi der whether an
i mredi ate appeal fromthe order “may materially advance the

ultimate termnation of the litigation.”



Finally, the defendants rely on the collateral order

doctrine. See Cohen v. Beneficial Indus. Loan Corp., 337 U S

541, 546-47 (1949). However, it does not provide an alternative
mechani smfor themto appeal the May 8 Order. “To conme within
the *small class’ of decisions excepted fromthe final-judgnment
rule by Cohen, the order nust conclusively determ ne the disputed
gquestion, resolve an inportant issue conpletely separate fromthe
merits of the action, and be effectively unrevi enabl e on appeal

froma final judgnent.” Saber v. FinanceAnerica Credit Corp.,

843 F.2d 697, 703 (3d Cr. 1988). Assumng that the first two
parts of the test have been net, there is nothing before us to
denonstrate that the May 8 Order wll effectively be unreviewabl e
on appeal froma final judgnent.

Accordingly, we will deny the defendants’ notion for

| eave to appeal the bankruptcy judge's May 8, 2008 Order.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: FRASCELLA ) M SCELLANEQUS ACTI ON
ENTERPRI SES, | NC. :

NO. 08-100
ORDER

AND NOW this 10th day of Septenber, 2008, for the
reasons set forth in the acconpanyi ng Menorandum it is hereby
ORDERED t hat the notion of defendants Frascella Enterprises,
Inc., David W Frascella Jr., and Larry Frascella for |eave to

appeal the bankruptcy judge’'s Order of May 8, 2008 is DEN ED.

BY THE COURT:

[s/ Harvey Bartle III

C J.



