I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

F. P. WOLL & COMPANY ) ClVIL ACTI ON
V.

FI FTH AND M TCHELL STREET, )
CORP., et al., ; CASE NO. 96-5973

VEMORANDUM AND ORDER

McLaughlin, J. Sept enber 8, 2008

This is a suit concerning the environnental
contam nation of property in Lansdal e, Pennsylvania, which was
owned by plaintiff F.P. WIll. & Conpany (“Wll”). After
protracted pre-trial proceedings, this Court held a bench trial
on Wll’'s clains for contribution and response costs fromJuly 11
to July 14, 2005, and a jury trial on Wll’s clains for
di m nution of the value of its property on Decenber 12 and 13,
2006. The Court entered a final judgnent in this case on January
26, 2007. Woll filed a tinely notice of appeal fromthe final
j udgnent, and that appeal renmains pending.

Wbl | has now noved to anmend the Court’s final judgnent
to elimnate an offset that the Court applied to WIll’'s damages.
Def endants Fifth and Mtchell Streets Corp. and Fifth and
Mtchell Street Co. (collectively “Fifth and Mtchell”) and Eaton
Laboratories, Inc. (“Eaton”) have filed briefs in opposition.

For the reasons below, the Court will deny the notion.



FACTS

In an Order signed January 26, 2007, the Court entered
final judgnent in Wll’s favor in this matter in the anount of
$40, 708. 00 for contribution and response costs and $306, 250. 00
for dimnution of property value, for a total judgnent in WlIl’s
favor of $346,958.00.! No dammges, however, were awarded under
t he judgnent because the Court set off the anount of the judgnent
agai nst three settlenments that Wl | had previously made with
ot her defendants. Those settlenments total ed $370, 000, of which
the | argest was a $350,000 settlenment with Jetronics Industries,
Inc. (“Jetronics”).

The set-off in the January 26, 2007, final judgnent was
based on the Court’s prior Menorandum and Order of August 16,
2006. In that Menorandum the Court found that the three
settlenments that WI|l had nade with ot her defendants shoul d be
applied pro tanto to reduce the remai ning defendants’ liability.

The Court further found that the $350, 000 Jetronics settl enent

! The judgnent awarded contribution and response costs

against the two Fifth and Mtchell defendants and Eaton under the
Conpr ehensi ve Environnmental Response, Conpensation and Liability
Act (“CERCLA"), 42 U.S.C. 88 9607, 9613(f); the Pennsylvani a
Hazardous Sites Cean-Up Act (“HSCA’), 35 P.S. 86020.101 et seq;
and the Pennsyl vania Storage Tank and Spill Prevention Act
(“Storage Tank Act”), 35 P.S. 86021.101 et seq. The judgnment
awar ded di m nuti on of property val ues agai nst Eaton under the
Storage Tank Act. Pursuant to the agreenent of the parties,
WIll’ s clains for contribution and response costs were deci ded by
bench trial, and its clains for dimnution of property val ue were
decided by jury trial.



shoul d be applied against any award in its entirety, even though
the plaintiff had not yet received any noney under the settlenent
and there was a dispute as to whether the settlenment woul d be
recoverabl e.

The plaintiff had represented that the Jetronics
settlenment was, by its terns, recoverable only against Jetronic’s
i nsurer, The Honme | nsurance Conpany (“Hone |Insurance”), which was
in receivership. Although the Court gave Wl !l tine to provide
the Court with evidence as to the status of the its cl ai magai nst
Hone | nsurance for the anount of the settlenent, WII was unable
to nmore than confirmthat a claimhad been nmade. The Court
therefore found in its August 16, 2006, Menorandum and Order that
Wl |l had failed to prove that its $350,000 settlenment with
Jetroni cs was unrecoverable and held that it woul d deduct the
entire value of that settlenent fromthe total liability of the
def endants. Both the August 16, 2006, Menorandum and Order and
the January 26, 2007, final judgnent that incorporated its
reasoning, treated the issue of the Jetronics settlenent as

havi ng been resol ved. 2

2 In contrast to the treatnent of the Jetronics
settlenment, both the Menorandum and Order and Entry of Judgnent
expressly left several other issues open. As part of the Entry
of Judgnment, the Court issued a declaratory judgnment as to the
defendants’ liability to Wl for any future response costs that
Wbl 1 might be required to expend. |If such future costs exceeded
t he remai ni ng anount of the $370, 000 settlenent set-off, then the
Court reserved the right to consider, at that tinme, how to treat
an additional $10,000 settlement Wl | made with another

3



Wbl | now noves to have the Court revisit that decision
and find the Jetronics settlenment to be uncollectible and, based
on that finding, amend its final judgnment to reduce the offset
for prior settlements by the $350, 000 amount of the final
settlement. As the basis for its notion, WII| attaches a June
17, 2008, letter on behalf of the Hone Insurance |iquidator to
Wl | " s counsel

The letter says that the liquidator for Home | nsurance
has eval uated Wl l’'s proof of claimfor its $350,000 settl enent
with Jetronics and will recommend that the claimbe denied. The
basis for the denial is an exclusion in Jetronics’ insurance
policy for property damage “arising out of the discharge,

di spersal, release or escape of . . . toxic chemcals, |iquids,
or gases, waste materials or other irritants, contam nants, or
pollutants into or upon | and, the atnosphere or any water course
or body of water.” The letter notes that, by its terns, the
excl usi on “does not apply if such discharge, dispersal, release,
or escape is sudden and accidental,” but that the information
reviewed by Home | nsurance “shows no sudden or acci dental

rel eases that may have caused pollution” at the affected
property.

The letter tells WIl’s counsel that the |iquidator

intends to formally present a “Determ nati on Recommendati on” to

defendant, D.C. Filter and Chem cal, Inc.

4



t he supervisory court for Home Insurance’s liquidation within
thirty days, recomending that the clai mbe denied, unless WlI
requests that the |liquidator reconsider its decision and provides
additional information in support of its claim The letter
cautions that, even if WIlI| provides additional information, the
liquidator reserves the right to raise additional exclusions in
the policy other than the pollution exclusion.

There is no further evidence in the record before the
Court as to the status of Wl |’ s claimagainst Hone | nsurance.
It appears that Wl | did not request reconsideration of the
liquidator’s recommendation that its claimbe denied, but Wl
does not explain whether the liquidator in fact made that
recommendation to the supervisory court or whether the
supervi sory court has yet made a final determ nation on the

claim?

3 Al t hough not nentioned in Wl l's notion or the
def endants’ response, Wl | appears to have filed several other
actions agai nst Honme Insurance or its |iquidator seeking paynent
for the Jetronics settlenent. WII filed suit agai nst Hone
| nsurance in this Court in August 2000, seeking anong ot her
t hings, a declaratory judgnent that Home | nsurance was obli gated
to indemify Jetronics for its settlenment wth WI| and that Hone
| nsurance had no basis to deny coverage for the settlement. This
suit was placed in suspense because of Hone |nsurance’s
i nsol vency in 2003 and remai ns stayed. From correspondence with
the parties, it appears WII|l also filed a declaratory judgnent
action agai nst Home Insurance and/or its liquidator in
Pennsyl vani a state court in 2007, which was subsequently
voluntarily dism ssed. WlIlIl has also previously stated in
correspondence with the Court that it was pursuing a claimin the
state courts of New Hanpshire, the state with jurisdiction over
Hone | nsurance’s liquidation. The status of any action in New

5



1. DI SCUSSI ON

A Subj ect -Matter Jurisdiction

The threshold issue in deciding Wll’s notion is the
Court’s subject-matter jurisdiction. The defendants suggest that
Wll"s filing of its notice of appeal fromthe Court’s final
j udgnment has deprived the Court of jurisdiction to entertain
WIll’ s notion to anend that judgnent.

In general, the filing of a notice of appeal “is an
event of jurisdictional significance - it confers jurisdiction on
the court of appeals and divests the district court of its
control over those aspects of the case involved in the appeal”

Giggs v. Provident Consuner Discount Co., 459 U. S. 56, 58-59

(1982). There are, however, exceptions, to this general rule.

See Inre Merck & Co. Sec. Litig., 432 F.3d 261 (3d Cr. 2005)

(noting that a district court retains the power to “review
attorney's fees applications, order the filing of bonds, nodify
or grant injunctions, issue orders regarding the record on
appeal, and vacate bail bonds and order arrests” while a case is

on appeal); Bensalem Tp. v. Int’l Surplus Lines Ins. Co., 38

F.3d 1303, 1314 (3d Gr. 1994) (holding the filing of a premature
notice of appeal does not divest a district court of

jurisdiction); Venen v. Sweet, 758 F.3d 117, 121 (3d Cr. 1985)

(holding that the filing of a notice of appeal from an

Hanpshire i s unknown.



unappeal abl e order does not divest a district court of
jurisdiction).

One pertinent exception is that the filing of a notice
of appeal will not prevent a district court fromacting on a
tinely-filed notion to anmend or alter the judgnent, whether that
notion was filed before or after the notice of appeal. Venen,
758 F.3d at 122 (citing Fed. R App. P. 4(a)(4)). This exception
is based on Rule 4(a)(4) of the Federal Rules of Appellate
Procedure, which provides that, if a party tinely files any of
four specified post-judgnment notions, the tine for filing an
appeal runs fromthe entry of the order disposing of the |ast
such notion and any notice of appeal becones effective only when
the last of those notions is decided. Fed. R App. P
4(a)(4) (A, (B . The four specified notions are those for
j udgnment under Rule 50(b) of the Federal Rules of Cvil
Procedure, to anend or nake additional factual findings under
Rul e 52(b), for attorney's fees under Rule 54 (if the district
court has extended the tine to appeal under Rule 58), and to
alter or anmend the judgnent under Rule 59. Fed. R App. P
4(a) (4) (A .

A notion for relief froma judgnment under Rule 60(b) is
not one of the notions listed in Rule of Appellate Procedure
4(a)(4). Consequently, it is not an exception to the general

rule that the filing of a notice of appeal divests a district



court of jurisdiction, and a district court therefore will |ack
jurisdiction to grant such a notion after a notice to appeal has
been filed. Venen, 758 F.2d at 123. To further judici al
econony, however, the United States Court of Appeals for the
Third Crcuit has set out a procedure allowng a district court
to evaluate a notion under Rule 60(b), even absent jurisdiction:

When an appellant in a civil case wishes to
make a [Rule 60(b)] notion . . . while his
appeal is still pending, the proper procedure
is for himto file his nmotion in the District
Court. If that court indicates that it wll
grant the notion, the appellant should then
make a notion in this court for a remand of
the case in order that the District Court may
grant the notion....

ld. (quoting Main Line Fed. Sav. & Loan Assoc. v. Tri-Kell, 721

F.2d 904, 906 (3d Cir. 1983) (ellipsis in original, other
citations omtted). The court of appeals may then remand the
case and “[o] nce remanded, the district court will have power to
grant the notion, but not before.” 1d.

In this case, Wl | does not specify the Rule of Federal
Civil Procedure under which it seeks relief. WII| describes its
nmotion as one “to anend the Court’s final judgnent.” Such a
notion may be brought under Rule 59(e), but it “nmust be filed no
|ater than 10 days after the entry of judgnment.” Here, WlIl’'s
notion has been filed nineteen nonths after the entry of
judgment, and, if WlIl's notion is considered as one brought

under Rule 59(e), it is untinely. Because, as stated in Venen,



only atimely-filed Rule 59(e) notion will prevent a notice of
appeal fromdivesting a district court of jurisdiction, the Court
| acks jurisdiction to rule upon Wll’s notion, if brought under
Rul e 59(e).

Wl |’ s notion, however, could also be characterized as
one for relief froma judgnent under Rule 60(b). Considered
under Rule 60(b), WIlIl's notion would not be untinely on its face
because such a notion can be brought, at |east as to sone grounds
for relief, “wthin a reasonable tine” after the entry of
judgnent. Fed. R CGv. P. 60(c)(1). Under Venen, the Court
woul d still lack jurisdiction to grant a Rule 60(b) notion
outright, but, under the procedure set out in that case, the
Court could proceed to examne the nerits of the notion in order
to determine whether it is inclined to grant it, and if so,
permt the plaintiff to nove in the appellate court for a renmand
of the case.

The Court will therefore construe Wll’'s notion as one
brought under Rule 60(b) and will turn to an exam nation of the

merits in accordance with the procedure set out in Venen.

B. The Merits of Woll's Rule 60(b) Modtion

Rul e 60(b) sets out six grounds under which a district
court may relieve a party froma final judgnent or order. Three

of these grounds are no |onger avail able to Wl | because they



must be raised within one year after the entry of the judgnment or
order fromwhich relief is sought. Fed. R Cv. P. 60(c)(1).
These forfeited grounds are “m stake, inadvertence, surprise, or
excusabl e neglect,” newy discovered evidence that could not have
been di scovered in tine to nove for a newtrial, and “fraud .

m srepresentation, or m sconduct by an opposing party.” O the
remai ning three grounds for relief, two may be inplicated here.
Rul e 60(b)(5) permts relief, anmobng other reasons, if a judgnent
has been “satisfied, released, or discharged.” Rule 60(b)(6)
authorizes a court to grant relief for “any other reason that

justifies relief.”

1. Rul e 60(b) (5)

Courts have used Rule 60(b)(5) to allow a defendant to
anmend a judgnent to account for settlenent noney paid to the

plaintiff. Sunderland v. Cty of Philadelphia, 575 F.2d 1089,

1090 (3d Cir. 1978). In Sunderland, tw defendants noved under

Rul e 60(b)(5) to reduce a $35, 000 judgnment entered agai nst them
by the amount of a $7,500 settlenment that they had already paid
to the plaintiff’s insurance conpany to settle its subrogation
cl ai m agai nst themto recover noney already paid to the
plaintiff. The court granted the notion, finding that the

def endants’ paynent to the plaintiff’s insurer was a parti al

“satisfaction” of the judgnment against them

10



Unl i ke Sunderl and, however, this case does not involve

a party seeking relief fromjudgnent on the grounds that the

j udgnent has been satisfied. It involves the reverse. 1In this
case, WIIl is seeking relief fromthe final judgnment on the
ground that it did not receive the satisfaction it expected from
the Jetronics settlenent. Wl is therefore not seeking relief
the grounds that “the judgnent has been satisfied, released, or

di scharged” and Rule 60(b)(5), by its terns, does not apply.*

2. Rul e 60(b) (6)

The remai ning provision of Rule 60(b) available to Wl
is the catch-all of Rule 60(b)(6), which allows a court to grant
relief fromjudgnent for “any other reason that justifies
relief.” A notion under Rule 60(b)(6) must be made “within a
reasonable tine.” Fed. R Cv. P. 60(c)(1).

Rul e 60(b)(6) was “intended as a neans for
acconplishing justice in extraordinary situations” and its use

must be restricted to such situations in order to avoid violating

4 Rul e 60(b)(5) also permits a court to grant relief from
a judgnment if “applying it prospectively is no |onger equitable.”
That provision, however, applies only to judgnments that are
“prospective,” such as those granting permanent injunctions. It
does not apply to judgnments awardi ng damages, |ike the one at
issue here. See Coltec Indus., Inc. v. Hobgood, 280 F.3d 262,
271-72 (3d Cr. 2002); Kock v. Gov't of V.I1., 811 F.2d 240, 244
(3d Cir. 1987) (finding that judgnment for noney damages was
“final at law, and not prospective in equity” and therefore the
def endant was not entitled to relief under Rule 60(b)(5)).
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the principle of the finality of judgnments. Kock, 811 F.2d at
246. To obtain relief froma judgnent under Rule 60(b)(6), a
party must therefore show the existence of “extraordinary
circunstances where, w thout such relief, an extrenme and

unexpected hardship would occur.” Sawka v. Healtheast, Inc., 989

F.2d 138, 140 (3d Cr. 1993).

In this case, the Court does not believe that Wl | has
made the required showing for relief under Rule 60(b)(6). Wl
seeks relief fromthe final judgnent in this case to adjust its
danmages to reflect that its $350,000 settlenent with Jetronics is
uncol l ectible. The possibility that the Jetronics settl enent
m ght not be collectable is neither extraordi nary nor unexpect ed.

Under its terns, the Jetronics settlenment was
recoverabl e only against Jetronics insurer and therefore subject
to the exclusions of Jetronics policy. At the tinme the
settlenment was entered, WIl| was therefore aware of the
possibility that Jetronics’ insurer could deny coverage under the
terms of the policy. According to the letter fromthe |iquidator
for Jetronics’ insurer, this is exactly what has occurred. The
| i qui dator has denied Wl l’'s claimfor paynent on the grounds
that Jetronic’ s policy does not cover liability for the
environnental pollution clains brought by Wll. This is not,

therefore, a case in which an unexpected, intervening event, such

12



as the insolvency of the settling party or their insurer, has
made a settl enment unrecoverable.

Even if the circunstances here were sufficiently
extrenme and unexpected to satisfy Rule 60(b)(6) and all ow the
Court to reach the nerits of Wll's argunent, the Court is not
convinced that Wll has made a sufficient showing to justify
relief. WIlIl bases its argunent that the settlenent is
uncol l ectible on the letter fromJetronic’ s insurer’s |iquidator.
The letter, however, is not a final determ nation on WII’s
claim but only notice of a prelimnary decision, which the
letter explains will be submtted in thirty days to the court
supervising the liquidation. WII has presented nothing to this
Court to indicate whether the |iquidator or the supervisory court
has nmade any final decision on Wll’'s claim The liquidator’s
letter also invites Wl to submt additional information in
support of its claim Wl has not said whether it has done so,
or whether it intends to contest the denial of its claimbefore
t he supervisory court or appeal any adverse decision. Guven this
| ack of finality to the denial of Wll’s claim the Court could
not say at this tinme that the settlenent was uncoll ecti bl e.

The Court understands the dilemma WI| faced in July
and August 2006, when the parties were briefing the damages
issues in this case. At that tinme, WII|l had settled with

Jetronics, but had been unable to collect paynment from Jetronics’

13



insurer, which was already in receivership. Before issuing its
August 16, 2006, Menorandum and Order, the Court held two
tel econferences wth the parties to di scuss damage i ssues,
i ncl udi ng whether the Jetronics settlenent was collectible. At
both, the Court asked Wl | to provide it with information as to
whet her the receivership had noney to pay clainms and, if so, what
chance there was of Wl | recovering any portion of its settlenent
with Jetronics. WlIlI| provided no information other than to
confirmthat it had made a claimfor the amount of the settlenent
with the receivership. Wthout additional facts, the Court had
no basis to declare the Jetronics settlenent uncollectible or to
di scount the value of the settlenent to reflect the chance that
it would not be paid. WII has not shown, or attenpted to make a
showi ng, that additional information about the Jetronics
settl enment was unavail abl e and coul d not have been provided to
the Court before it entered final judgnment.

When the Court entered final judgnent in this matter on
January 26, 2007, this case had been pending for el even years.
The Court’s judgnent resolved all WlI’s clainms against the
remai ni ng defendants and i ssued a declaratory judgnment as to
liability for future response costs. WlIlI| had an opportunity to
present evidence to the Court before the entry of final judgnent
to substantiate its assertion that the Jetronics settlenent was

uncol l ectible, but it did not do so. To allow WlIl to reopen the

14



j udgnment now could be justified only in extraordinary
ci rcunstances. Sawka, 989 F.2d at 140; Kock, 811 F.2d at 246.
As expl ai ned above, the Court does not find such circunstances

here. The Court wll deny Woll's notion.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
F. P. WOLL & COMPANY : ClVIL ACTI ON
V.

FI FTH AND M TCHELL STREET, )
CORP., et al., ; CASE NO. 96-5973

ORDER
AND NOW this 8th day of Septenber, 2008, upon
consideration of the plaintiff’s Mdtion to Arend the Final
Judgnent to Elimnate the Ofset for the Jetronic’s Settl enent
(Docketed at both Nos. 365 and 367), and the response thereto, IT
| S HEREBY ORDERED, for the reasons set out in the acconpanying

menor andum that the Mdtion is DEN ED

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




