IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Cesar Barros, : ClVIL ACTI ON
Petitioner, : NO. 07-1300
V.
JEFFREY BEARD
Respondent .

MEMORANDUM

EDUARDO C. ROBRENO, J. SEPTEMBER 5, 2008

Petitioner objects to the Magi strate Judge’s Report and
Reconmendat i on whi ch concl uded that his habeas petition was
procedural ly defaulted. Petitioner asserts that he exhausted
state renedies by raising his constitutional ineffective
assi stance of counsel clainms at both the Pennsyl vania Superi or
Court and Pennsyl vania Suprene Court levels. For the reasons
that follow, the objections will be sustained and the nmatter
remanded to the Magi strate Judge for further proceedi ngs
consistent wth this nmenorandum

BACKGROUND

The procedural history of petitioner’s habeas petition
is summari zed as follows. On Novenber 3, 2000, petitioner was
convicted of third degree nurder and possession of firearns
wi thout a license. On Decenber 19, 2000, petitioner was
sentenced to 21 to 45 years of incarceration for the nurder
charge and a consecutive sentence of 1 to 5 years incarceration
for the firearnms violation.

The Pennsyl vani a Superior Court affirnmed the judgnent
of conviction and sentence and the Pennsyl vani a Suprenme Court
deni ed petition for allowance of appeal. Petitioner filed a
tinmely petition for collateral relief under the Post Conviction

-1



Relief Act (“PCRA’), which the PCRA court denied. The
Pennsyl vani a Superior Court affirnmed the denial and the
Pennsyl vani a Suprene Court denied the petition for allowance of
appeal. Petitioner then filed the instant habeas petition
pursuant to 28 U.S.C. § 2254 (doc. no. 1).

In petitioner’s habeas petition, he asserts ineffective
assi stance of counsel, supported by the follow ng instances: (1)
failure of counsel to preserve the issue of whether the trial
court erred in refusing to instruct the jury regarding voluntary
mansl aughter; (2) failure of counsel to object to the trial
court’s jury instructions regarding first and third degree
nmurder; and (3) failure of counsel to cross-exam ne prosecution
w tness Joel Colon. (Doc. no. 1).

1. EXHAUSTI ON OF STATE REMEDI ES REQUI REMENT

Pursuant to the Anti-Terrorismand Effective Death
Penalty Act of 1996 (“AEDPA’), a person in custody as a result of
a state court judgnment nust “fairly present” his federal
constitutional clainms in state court, thus exhausting his state
remedi es, before filing his federal habeas petition. 28 U S.C
§2254(b). The exhaustion requirement provides state courts an
“initial opportunity to pass upon or correct alleged violations
of its prisoner’s federal rights.” WIwording v. Swenson, 404
U S. 249, 250 (1971). Petitioner bears the burden to show fair
presentation of all clains, satisfied by denonstrating the clains

brought in federal court are the “substantial equivalent” to
those presented in state court. Santana v. Fenton, 685 F.2d 71
73-74 (3d Cir. 1982), cert. denied, 459 U S 1115 (1983).
Failure to exhaust state renmedies will pronpt the federal court

to dismss the claimw thout prejudice, so as to allow the state
courts the opportunity to first reviewthe claim Toulson v.
Beyer, 987 F.2d 984, 989 (3d G r. 1993).
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In order to “fairly present” his claim a prisoner nust
present in state court the factual and | egal substance of his
federal claim in a manner that puts the state court on notice
that a federal claimis asserted. MCandless v. Vaughn, 172 F.3d
255, 261 (3d Cir. 1999) (citing Anderson v. Harless, 459 U S. 4,
6 (1982)).

The Magi strate Judge found that petitioner did not

exhaust state renedies due to his failure to “fairly present” his
federal ineffective assistance of counsel claimat the state
level. In drawing this conclusion, the Magi strate Judge noted
t hat al though petitioner claimed ineffective assistance of
counsel in the state court proceeding, this claimwas raised
solely as an alleged violation of state | aw, not federal
constitutional law (doc. no. 13, p.4). Therefore, according to
t he Report and Reconmendati on, because petitioner only presented
a state law violation, the state court did not construe
petitioner’'s claimas a federal Constitution violation.® (1d.)
In his counsel ed objections, petitioner argues that he
did “fairly present” a federal Constitutional claimat the state
level. (Doc. no. 14). In support of his objections, petitioner
points to federal and state cases cited in his appellate brief
submtted to the Superior Court of Pennsylvania. To that end,
petitioner notes his reliance upon Strickland v. Washi ngton, the

1

The state court’s consideration of a petitioner’s federal
Constitution claimis not conclusive as to whether the claimwas
exhausted at the state level. Even if the state court does not
consider the claim it is still exhausted if the state court had
the opportunity to address it. Nara v. Frank, 488 F.3d 187, 198
(3d Cr. 2007) (citing Bond v. Fulconer, 864 F.2d 306, 309 (3d
Cir. 1989)). Thus, here it is not determ native that the state
court did not construe the petitioner’s claimas a federal
i neffective assistance of counsel violation, so long as the
petitioner presented the claimas such, providing the state court
with the opportunity to consider it.
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| eadi ng federal ineffective assistance of counsel case. 466 U. S.
668 (1984). Further, petitioner notes that his appellate brief
relied upon a nunber of Pennsylvania cases which enpl oy federal
Constitution ineffective assistance of counsel principles. See
e.qg., Comonwealth v. Kinball, 724 A 2d 326 (Pa. 1999);
Commonweal th v. Pierce, 527 A 2d 973, 976 (Pa. 1987).

Respondents did not reply to the objections.?

In evaluating petitioner’s objections, the Court is
guided by the Third Crcuit’s decision in McCandless. 172 F.3d
at 260 (citing Evans v. Court of Common Pleas, DE County, PA, 959
F.2d 1227 (3d Gir. 1992)(articulating “fair presentation”
factors)). To fairly present his federal claim petitioner may

enpl oy several nethods: (1) reliance upon pertinent federal
cases; (2) reliance upon state cases enploying constitutional
analysis in |ike fact situations; (3) assertion of the claimin
terms so particular as to call to mnd a specific right protected
by the Constitution; and (4) allegation of a pattern of facts
that is well within the mainstream of constitutional litigation
Id.

After consideration of the McCandl ess factors and

exam nation of petitioner’s appellate briefs to the state courts,
the Court concludes that petitioner did fairly present his
federal ineffective assistance of counsel claimat the state

| evel .

First, and perhaps the nost explicit evidence that the
state court was on notice of the federal claim petitioner states
in his brief to the Superior Court of Pennsylvania that “he was
deprived of effective assistance of counsel to which he was

2

The O fice of the Lehigh County District Attorney was
alerted to the lack of a response to petitioner’s objections.
Through Assistant District Attorney Christie Bonesch, the Lehigh
County District Attorney declined to file a response.
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entitled under the federal and state constitutions.” (MCandl ess

factor no. 3). Brief of Petitioner-Appellant at 11, Comonweal th
v. Barros, 844 A 2d 1275 (Pa. Super. Ct. 2003) (enphasis added).

Second, petitioner specifically cites to federal and

state authority which advanced federal Constitutional principles.
(McCandl ess factors nos. 1 and 2). Petitioner highlights a

pattern of facts which apply to his federal ineffective

assi stance of counsel claim Specifically, petitioner notes that

his trial counsel failed to preserve the issue of whether the

trial court erred in refusing to instruct the jury regardi ng

vol untary mansl aughter, failed to object to the trial court’s

jury instructions regarding first and third degree nurder, and

failed to cross exam ne prosecution wi tness Joel Colon. The

pattern of facts alleged by plaintiff in his ineffective

assi stance counsel claimis “well wthin the mai nstream of

[federal] constitutional litigation.” (MCandless factor no. 4).
The Third Crcuit recently applied the MCandl ess

analysis in Nara v. Frank, 488 F.3d 187 (3d Cr. 2007). |In Nara,

petitioner claimed that his Fourteenth Anendnment Due Process

rights were violated when the trial court accepted a guilty plea
at atime he was nentally inconpetent. 1d. at 198. Petitioner
argued that he adequately presented his federal Due Process

vi ol ati on before the Pennsylvania state courts by citing a
Pennsyl vani a state case which enpl oyed the nmental inconpetency
test used to evaluate both federal and state violations, and by
presenting the basic factual outline to support a federal claim
Id. at 198-199 (citing Commonwealth v. Marshall, 312 A 2d 6 (Pa.
1973)).® The Third G rcuit held that by citing a state case

3

In Marshall, the Pennsylvania Suprenme Court cited the test
for determning a person’s nental conpetency to enter a guilty
plea: “. . . did he have sufficient ability at the pertinent tine

to consult with his lawers with a reasonabl e degree of rationa
under st andi ng, and have a rational as well as a factual
under st andi ng of the proceedi ngs against him” 312 A 2d at 7
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articulating a federal Constitutional claimand providing
pertinent facts to support the federal claim petitioner
properly exhausted his Due Process violation. |d.

Simlar to Nara, petitioner here cites state cases
whi ch articul ate anal ysis of federal Constitutional violations.
Brief of Petitioner-Appellant at 33, 11, Commonwealth v. Barros,
844 A 2d 1275 (Pa. Super. C. 2003)(citing Comonwealth v.
Kinball, 724 A 2d 326 (Pa. 1999) and Conmonwealth v. Pierce, 527
A 2d 973, 976 (Pa. 1987)). Also, just as in Nara, the
petitioner’s reliance on Pennsyl vania state cases enploying the

federal Constitutional analysis for ineffective assistance of
counsel is sufficient to put the state court on notice of his
federal ineffective assistance of counsel claim In addition,
like in Nara, petitioner cited a factual outline that supported
his federal ineffective assistance of counsel claim®*

Under McCandl ess and Nara, the Court concl udes that
petitioner fairly presented his ineffective assistance of counsel

claimto the state court. Thus, his ineffective assistance claim
i s exhaust ed.

For these reasons, the objections will be sustained,
the Report and Recommendation will be disapproved, and the matter
will be remanded for consideration by the Magistrate Judge in a
manner consistent with this opinion.

(citing Commonweal th v. Harris, 243 A 2d 408, 409 (Pa. 1968)).
Al t hough in Marshall, the court cited anot her Pennsyl vani a
Suprenme Court case for the relevant nental inconpetency test, a
review of Harris reveals that the test cites a United States
Suprene Court case for nental conpetency. See Harris, 243 A 2d
408, 409 (citing Dusky v. United States, 362 U S. 402 (1960)).

4

In the instant case, petitioner in fact went beyond the
requi renents of Nara. Here, petitioner cited Strickland, the
| eadi ng federal ineffective assistance of counsel case, and
explicitly alleged a “federal” Constitution violation in his
bri ef before the Pennsylvania Superior Court.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CESAR BARRCS, ; ClVIL ACTI ON
Petitioner, : NO. 07-1300
V.
JEFFREY BEARD
Respondent .
ORDER

AND NOW this 5th day of Septenber 2008, upon
consi deration of the Report and Recommendati on of United States
Magi strate Judge Linda K. Caracappa (doc. no. 13), and petitioner’s
obj ections thereto (doc. no. 14), it is hereby ORDERED

1. The Report and Recommendati on i s DI SAPPROVED,

2. Petitioner’s objections to the Report and
Recommrendati on (doc. no. 13) are SUSTAI NED;

3. Matter is REMANDED to Magi strate Judge Caracappa
for a determ nation on the nerits of Petition for

Wit of Habeas Corpus, pursuant to 28 U S.C. § 2254,

(doc. no. 1).

AND I T I'S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




