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JAVES CZARNECKI, et al. : ClVIL ACTION
. :
KRAUSE, INC., et al. : NO. 07-4384
MEMORANDUM
Bartle, C. J. August 28, 2008

Plaintiff James Czarnecki ("Czarnecki") brings this
products liability action in which he alleges that he was injured
when a | adder on which he was clinbing collapsed. He alleges
that the | adder was desi gned, nmanufactured and produced by
def endant Krause-Werk GnbH & Co. KG ("Krause-Werk"), a limted
liability conmpany organi zed under the | aws of the Federal
Republic of Germany with its principal place of business in
Al sfeld, Germany. He also has sued Honme Depot USA, Inc. ("Hone
Depot ") which sold or distributed the |ladder in the United
States. His conplaint contains clains for negligence, breach of
warranty, and strict liability. Hs wife, plaintiff Anna
Czarnecki, clainms |oss of consortium Now before the court is
the notion of Krause-Werk to dism ss for |ack of personal
jurisdiction under Rule 12(b)(2) of the Federal Rules of Cvil
Procedure.

Plaintiffs' initial conplaint was filed agai nst Hone
Depot and Krause, Inc., a wholly-owned Anerican subsidiary of

Krause-Werk. Plaintiffs then filed an unopposed notion for |eave



to file an anmended conpl ai nt, which was granted by the court. 1In
their Amended Conplaint, plaintiffs substituted Krause-Wrk for
Krause, Inc. as a defendant. |In response, Krause-Wrk filed the
instant notion. At the request of the parties, the court stayed
the notion to permt |imted discovery to be taken on the
guestion of personal jurisdiction over Krause-Wrk. That
di scovery has now been conpl et ed.

Once a defendant raises the question of personal
jurisdiction, the plaintiff bears the burden of establishing the

court's jurisdiction over the defendant. MIller Yacht Sales,

Inc. v. Smith, 384 F.3d 93, 97 (3d Cr. 2004). Wen, as here,

t he def endant makes a factual challenge to the exercise of
jurisdiction over it, the court may consider and wei gh evi dence
outside the pleadings to resolve factual issues to the extent

that they bear on the jurisdictional issue. Gotha v. US., 115

F.3d 176, 179 (3d Gr. 1997).
I .

According to the Amended Conpl aint, on Septenber 19,
2006, Czarnecki placed an articul ated al um num | adder agai nst the
exterior front wall of his hone. Wile he was attenpting to
clinb the | adder, it collapsed, causing himto fall to the
ground. This "Multi-Matic" type of |adder has hinges and a
| ocking bolt which allows a user to configure it in a nunber of
di fferent ways. Though Czarnecki does not allege that it was a
failure of this |Iocking bolt that caused his |adder to fail, this

fact is inplied fromhis subsequent subm ssion to the court.
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Def endant Krause- \Werk devel oped and patented the hinge
concepts for the Multi-Matic |adder in or around 1980. Krause-
Werk also registered "Multi-Matic" as a trade nane with the
United States Patent and Trademark Office. Wen it entered the
U S. market in 1985, Krause-Werk distributed Multi-Matic |adders
through an Illinois distributer named Demarco but ended its
relationship with that conpany in 1987. That same year,

Krause- Werk founded Krause, Inc., a wholly-owned subsidiary
incorporated in Illinois, which manufactured and distributed
Mul ti-Matic |ladders in the United States. Krause Werk provided
all of the original capital to Krause, Inc. and sold to Krause,
Inc. nost or all of the equipnment it needed to manufacture the
Mul ti-Matic ladder in the United States. Krause-Wrk al so sent
enpl oyees from Germany to train their American counterparts in
t he manufacturing of the | adders.

Qunt her Krause served at the President and Director of
Krause, Inc. and al so as the President and General Manager of
Krause-Werk. M. Krause was the only enpl oyee of these conpanies
who was enpl oyed by both. He visited the United states
approximately two to three tinmes a year in connection with
Krause, Inc. He also received regular reports from Garry Spei ght
("Speight"), General Manager and Vice President of Krause, Inc.,
and Edward Hansen ("Hansen"), Director of QOperations of Krause,

I nc., who managed the conpany's day-to-day business nmatters.



I n 1995, Krause-Wrk and Krause, Inc. executed an
| nt angi bl e Property License Agreenent ("License Agreenent").

That agreenent authorized Krause, Inc. to use certain of Krause-
Werk's | adder patents and trademarks, including the hinge on the
Mul ti-Matic |adder and the nane "Multi-Matic." It also obligated
Krause-Werk and Krause, Inc. to share information regarding the
Mul ti-Matic |adder with each other. Under the terns of the
agreenent, Krause-Werk received a royalty from Krause, Inc.,

whi ch M. Krause estimated to be about $70,000 annually. Gunther
Krause signed the agreenent on behalf of Krause-Wrk and Garry
Spei ght signed on behal f of Krause, Inc.

The conposition of the locking bolt in the Miulti-Matic
| adders changed over the course of time. Krause, Inc. changed
the coating on the bolt at least twice in the early 1990's. It
added a Tefl on-contai ning coating called "Xylan” in 1992. Though
Krause, Inc. sent sanples of the redesigned products to Krause-
Werk, the latter did not play a role in their design. Changes to
the conposition of the bolt were made as well during the 1990's.
Bef ore 1995, the locking bolt in the hinge of the Multi-Matic was
made of die-cast zinc. Due to changes in European safety
standards, however, Krause-Wrk discussed with Krause, Inc. the
need to redesign the bolt. Krause, Inc. did redesign the bolt in
1997, when it started to use die-cast steel instead of zinc. It
agai n sent sanples to Krause-Wrk, which perforned sone tests on

t he redesi gned bol t.



Starting in the Spring of 1998, Krause, Inc. began
heari ng an increasi ng nunber of conplaints about the steel
| ocking bolts with Xylan coating. Hansen and Krause, |nc.
engi neer Jerry Antisch performed a "shake" or "dynam c" test on
the | adder, which showed that it was possible for the | ocking
bolt on the | adder to becone di sengaged and the | adder to
col l apse. This defect in the | ocking nmechani sm caused Krause,
Inc. to recall the Multi-Matic |adder in June, 1998. Wile
Krause, Inc. nade i medi ate changes, including renoving the Xyl an
coating fromthe bolt, it was deluged with personal injury clains
by the end of the next year. In 2000 it filed for Chapter 11
reor gani zati on bankruptcy and ceased its operations. By the end
of 2001, it had entered into a Chapter 7 |iquidation bankruptcy
and was di ssol ved.

1.

To exercise personal jurisdiction over a defendant, a

federal court sitting in diversity nust nmake a two-part inquiry.

| MO Indus., Inc. v. Kiekert AG 155 F.3d 254, 258-59 (3d G

1998). First, the court nust ook to the relevant state | ong-arm
statute to see if it permts the exercise of personal
jurisdiction over the defendant. 1d. at 259. Second, the court
nmust determ ne whet her exercising personal jurisdiction would
conport with the requirenents of the Due Process Cl ause of the
United States Constitution. [d. |In Pennsylvania, this becones a
single inquiry as jurisdiction under the Pennsylvania | ong-arm

statute is extended "to the full est extent all owed under the
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Constitution of the United States and nmay be based on the nost
m ni mum contact with this Commonweal th al | owed under the
Constitution of the United States.” 42 Pa. Cons. Stat. Ann.
8 5322(b).

Under the Due Process Cl ause, the exercise of personal
jurisdiction depends upon "the relationship anong the defendant,

the forum and the litigation.” Shaffer v. Heitner, 433 U S

186, 204 (1977). A court nmy exercise personal jurisdiction over
a defendant corporation if the corporation has either specific or

general contacts with the forum General Elec. Co. v. Deutz AG

270 F.3d 144, 150 (3d Cr. 2001). Specific jurisdiction requires
that the cause of action arise out of or be related to the

defendant's forumrel ated activities. BP Chem , Ltd. v. Fornosa

Chem & Fibre Corp., 229 F.3d 254, 259 (3d Gr. 1990). To

exercise specific jurisdiction over a corporation, the
corporation nust have purposefully directed its activities toward
the forumstate, such that it "invok[es] the benefits and

protections of [that state's] laws."” Burger King v. Rudzew cz,

471 U. S. 462, 473 (1985), citing Hanson v. Denckla, 357 U S. 235,

253 (1958). Ceneral jurisdiction, on the other hand, does not
require "the contacts between the defendant and the forum|[to] be
specifically related to the underlying cause of action."” Pinker

v. Roche Holding, Ltd., 292 F.3d 361, 368 n.1 (3d Gr. 2002).

I nstead, in personamjurisdiction over the defendant arises when

the defendant's activities in the forumstate are both



"continuous and systematic."” Helicopteros Nacionales de

Colonbia, S.A. v. Hall, 466 U S. 408, 416 (1984).

In the present matter, plaintiffs and Home Depot rely
only on the concept of specific jurisdiction against Krause-WerKk.
Whet her a court can properly exercise specific jurisdiction is

determned by a three-part inquiry. KehmQl Co. v. Texaco,

Inc., --- F.3d —-, 2008 WL 2924954, *9 (3d GCir. Jul. 31, 2008).
First, "the plaintiff nust show that the defendant has
purposefully directed its activities toward the residents of the
forumstate, or otherw se purposefully availed itself of the
privilege of conducting activities within the forum State, thus

i nvoki ng the benefits and protections of its laws." [d. (citing

Burger King Corp. v. Rudzewi cz, 471 U.S. 462, 472 (1985)). Next,

the plaintiff's claimnust "arise out of or relate to" at | east

one of those specific activities. 1d. (citing Helicopteros, 466

US at 414). Finally, the court nust determ ne that the
exercise of jurisdiction would "conport[] with fair play and

substantial justice." 1d. (citing Burger King, 471 U S at 476).

Def endant Krause-Werk argues that it would be inproper
for this court to assert personal jurisdiction over it as it has
had no contacts whatsoever in Pennsylvania. In support of this
contention, it relies principally on an affidavit from Gunther
Krause. According to the affidavit, Krause-Wrk does not
manuf acture, market or sell its products in Pennsylvania or
anywhere in the United States, has not exported its |adders to

the United States since 1987, and did not design, manufacture,
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mar ket, sell or distribute the |adder that is the subject of this
litigation. Krause additionally declares that Krause-Wrk has
never been licensed to do business in Pennsylvania, nor has it
ever had an agent to accept service of process in Pennsylvani a.
Furt her, Krause-Wrk has never owned, possessed, or had any
interest in any real property in the Coormonwealth. It has never
mai nt ai ned any office or facility, and does not have any
enpl oyees, agents, post office boxes or bank accounts, and has
never been required to pay taxes or file any type of government
report here.

L.

Plaintiffs and Home Depot oppose the notion of Krause-
Werk and argue that personal jurisdiction over the conpany is
proper in Pennsyl vani a.

They first argue that this court can exercise
jurisdiction over Krause-Wrk because that conpany was the alter
ego of Krause, Inc, its wholly-owned subsidiary. They maintain
that Krause, Inc.'s contacts with Pennsylvania should therefore

be inmputed to its parent conpany. |In Lucas v. Gulf & Western

| ndustries, Inc., our Court of Appeals nade clear that
“"[g]lenerally, a foreign corporation is not subject to the
jurisdiction of the forumstate nerely because of its ownership
of the shares of stock of a subsidiary doing business in the
state.” 666 F.2d 800, 805-06 (3d Cir. 1981) (citing 2 Moore's
Federal Practice § 4.25(6) (1981)) (internal quotations omtted)

(abrogated on other grounds by EF Operating Corp. v. Anerican
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Bl dgs., 993 F.2d 1046 (3d Gr. 1993)); KehmQl, 2008 W 2924954,
*9. However, the Court of Appeals went on to note that
jurisdiction over a parent conpany can sonetinmes be based on the
contacts of its subsidiary. The Lucas court set forth three non-
exclusive factors which a district court should consider in this
regard whether: (1) the subsidiary corporation played any part
in the transactions at issue; (2) the subsidiary was nerely the
alter ego of the parent; and (3) the independence of the separate
corporate entities was disregarded. 666 F.2d at 806. 1In the
instant matter, it is undisputed that Krause, Inc. played a
substantial role in the transactions at issue, as plaintiffs
contends that Krause, Inc. nmanufactured the faulty | adder.

The question of whether the subsidiary was nerely the
alter ego of the parent is one that nust be answered under
rel evant provisions of state law. Here, the parties agree that
this question is governed by the law of Illinois, the state in

whi ch Krause, Inc. was incorporated. Stronberg Metal Wrks v.

Pres Mech., 77 F.3d 928, 933 (7th G r. 1996). Under Illinois
law, "[p]iercing the corporate veil is a task which courts should
undertake reluctantly. The court should not interfere with the
corporate formanynore than it would a private contract, and the
corporate veil should only be pierced when it appears that

sonmething in the particular situation has 'gone am ss. Tower

| nvestors, LLC v. 111 East Chestnut Consultants, Inc., 864 N. E. 2d

927, 941 (Il1l. App. 1 Dist. 2007) (internal citations and

guotations omtted). Specifically, Illinois courts will pierce
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the corporate veil only when: "(1) there is such a unity of
interest and ownership that the separate personalities of the
corporation[s] ... no longer exist, and (2) circunstances are
such that adherence to the fiction of a separate corporation
woul d pronote injustice or inequitable circunstances.” 1d.
(internal citation omtted).

Plaintiffs and Hone Depot argue that a variety of
ci rcunst ances denonstrate a unity of ownership and interest
bet ween Krause-Werk and Krause, Inc.: (1) Krause-Wrk provided
the startup capital and equi pnment for Krause, Inc.; (2) Gunther
Krause was the President of both conpanies and he traveled to the
United States two-to-three tinmes a year in connection with
Krause, Inc.; (3) the Licensing Agreenent included an obligation
of both conpanies to share technical information with each other;
(4) Krause-Werk designed the original hinges, owned the patent
for their design, initiated a change in their design, and tested
sanpl es of the redesigned hinges; (5) Krause-Wrk owned the
copyrighted enblem Krause, Inc. placed on all of its |adders; and
(6) Hansen, Krause, Inc.'s Director of Operations, referred at
one point during his deposition testinony to Krause, Inc. as a
"plant” of Krause-Werk. W find that none of these factors,
either individually or collectively, is sufficient to justify the
extraordinary renedy of piercing the corporate veil as to Krause-
Ver k.

At the outset, there is nothing to indicate that the

corporate formalities of Krause-Wrk and Krause, Inc. were being
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di sregarded. Krause-Wrk has cone forward wi th undi sputed
evi dence that Krause, Inc. paid Krause-Werk for any supplies it
obtained fromthe latter and that the conpani es engaged in all of
their financial transactions at armis Iength. Krause, Inc.
mai ntained its own business records, books and accounts, and
payrol |l and enpl oyee benefits systens. The Licensing Agreenent
bet ween the conpani es serves as additional evidence that Krause-
Werk and Krause, Inc. conducted business with each other at arms
I ength. This agreenent was signed by Gunther Krause on behal f of
Krause-Werk and by Garry Speight, Krause, Inc.'s Vice President
on behalf of Krause, Inc. The fact that Hansen referred to
Krause, Inc. as a "plant" of Krause-Wrk on one occasion during
his deposition is plainly insufficient to overcone the undi sputed
evi dence that corporate fornmalities were honored between the two
conpani es.

Simlarly, Gunther Krause's connections with both
corporations do nothing to suggest that the corporate form was

bei ng di sregarded. The Suprene Court nade clear in United States

v. Bestfoods that "it is entirely appropriate for directors of a

parent corporation to serve as directors of a subsidiary, and
that fact al one may not serve to expose the parent corporation to
liability for its subsidiary's acts.” 524 U S. 51, 69 (1998)
(quotations and internal citations omtted). Further, the Court
in Bestfoods reiterated the "well established principle of
corporate law that directors and officers holding positions with

a parent and its subsidiary can and do 'change hats' to represent
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the two corporations separately, despite their common ownershi p.
[Clourts generally presune that the directors are wearing
their 'subsidiary hats' and not their 'parent hats' when acting

for the subsidiary .... Id. (internal citations and quotations
omtted). Plaintiffs show nothing to suggest that M. Krause's
travels to the United States were on behalf of Krause-Werk rather
t han Krause, Inc.

Finally, the fact that Krause, Inc. used Krause-Wrk's
intellectual property pursuant to the Licensing Agreenent does
not indicate that one conpany was the alter ego of the other. It
is undi sputed that Krause-Werk did not manufacture, sell or
distribute the faulty | adder at issue. Though Krause, Inc. may
have experinmented with a change of nmetals in the | ocking bolt at
t he request of Krause-Werk, unrebutted deposition testinony from
Hansen clearly establishes that the design of the faulty | ocking
bolt was not done by Krause-Werk:

Q \Were they, neaning Krause-Wrk, involved
froma design or engineering standpoint in
maki ng that change [froma zinc | ocking bolt
to a steel one]?

A:  No, that was done here [at Krause, Inc.]
at that point, we were assenbling the hinges
here in the United States and selling ..

hinges [to Krause-Wrk]. So that project was
handl ed here in the United States.

* k% %

Q Wth respect to any of the design changes
or passing on the sufficiency of use of the
powdered steel |ocking bolt in conjunction
with the Xylan coating, were Krause-Wrk

engi neers 1 nvolved in any of those issues?
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A | don't believe they were involved in the
coating selection at all.

Hansen Dep. May 24, 2000 at 92:9-15; 135:13-109.

Because plaintiffs and Home Depot have failed to
denonstrate a unity of interest and ownership such that the
separate personalities of Krause-Wrk and Krause, Inc. no | onger
existed, we will not pierce the corporate veil against Krause-
Werk and hold it |iable for the conduct of its subsidiary.
Lucas, 666 F.2d at 806.

| V.

Def endant Honme Depot al so argues that this court may
exerci se personal jurisdiction over co-defendant Krause-Wrk
based on that conpany's own contacts with Pennsylvani a under a
stream of -comerce theory.? In advancing this argument, Hone

Depot relies primarily on the analysis in Crane v. Hone Depot,

Inc., et al., 06C 03-034-RFS, 2008 W. 2231472 (Del. Super.

May 30, 2008), a recent case in which the Del aware Superior Court
deni ed the notion of Krause-Wrk to dism ss the counts against it
based on | ack of personal jurisdiction under circunstances
simlar to those present before this court. W do not find that
deci sion and Honme Depot's argunents to be persuasive.

The thrust of Home Depot's argunent seens to be that
this court should exercise personal jurisdiction over Krause-Wrk
because that conpany was cl osely associated with the faulty bolt

| ock on the | adder at issue. Nanely, Hone Depot contends that

1. Plaintiffs do not advance or join this argunent.
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Krause-Werk signed a License Agreenment with Krause, Inc. which
all owed the | adders originally designed by Krause-Wrk to be
di ssem nat ed t hroughout the United States, including in
Pennsyl vani a. Thus, according to Home Depot, Krause-Wrk by
inplication solicited business from Pennsyl vania. See Crane,
2008 W 2231472 at *5.

Hone Depot's theory fails for three reasons. First,
ordinarily only a manufacturer is held liable for a faulty

product under a stream of commerce theory. See Asahi Metal

| ndus. Co., Ltd. v. Superior Court of California, Solano County,

480 U. S. 102 (1987); Wielan v. Krause, Inc., Cv. No. 01-0783,

Rodriguez, J. (D.N. J. Dec. 21, 2001) (unpublished opinion).
Exercising jurisdiction over a designer of a product nerely
because that product was manufactured in a manner that causes
injury to someone "would allow for the exercise of jurisdiction
over every basenent inventor in the world, sinply because a
product he or she conceived was manufactured and ended up in [the

forunml." Savage v. Scripto-Tokai Corp., 147 F. Supp. 2d 86, 94

(D. Conn. 2001). It is undisputed that Krause-Wrk did not
manuf acture the | adder owned by plaintiffs. Second, we need not
reach the question of whether a conpany that designs a product
subjects itself to jurisdiction everywhere that product is

di ssem nated. W have al ready determ ned based on undi sput ed
evi dence that Krause-Wrk had nothing to do with the design of
the faulty conponents of the |adder at issue here. Finally, the

Suprene Court has held unequivocally that a defendant's
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jurisdictional contacts nust be a proximate result of the
defendant's own conduct in purposefully directing its activity at
the jurisdiction such that it created a "substantial connection”

with the jurisdiction. Burger King, 471 U S. at 475. Mere

forseeability that a product will end up in a particular
jurisdiction is insufficient to exercise personal jurisdiction

over a non-resident defendant there. Wrld-Wde Vol kswagen Cor p.

v. Whodson, 444 U. S. 286, 295 (1980). Here, Hone Depot has not
put forward any evi dence to suggest that Krause-Werk
intentionally directed toward Pennsyl vania the product at issue.
We have al ready concluded that the contacts of Krause, Inc.

cannot be inputed to Krause-Werk. See also Wielan, G v. No. 01-

0783, at *11-12.
| V.
Accordingly, the notion of defendant Krause-Wrk to

dism ss for |ack of personal jurisdiction will be granted.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAVES CZARNECKI, et al. ) C VIL ACTI ON
. )
KRAUSE, INC., et al. NO. 07-4384
ORDER

AND NOW this 28th day of August, 2008, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of defendant Krause-Werk GwbH & Co. KG to dism ss
for lack of personal jurisdiction is GRANTED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



