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Plaintiffs Lakisha WIlson, Omar Mrshall, and Abashai
Whodard, all former enpl oyees of Bl ockbuster, Inc.
(“Bl ockbuster”), brought this lawsuit alleging that Bl ockbuster
di scrim nated against themon the basis of race, in violation of
Title VII and 42 U.S.C. § 1981. Plaintiffs allege a pattern of
di scrim natory conduct by Bl ockbuster that affected not only

t hemsel ves, but also the eight plaintiffs in Colenman v.

Bl ockbuster, No. 05-4506, another case before this Court.

Coleman was filed a year earlier than this case, but the two
cases are related in a nunber of ways. The plaintiffs worked at
Bl ockbuster during the sanme tine period, are represented by the
sanme attorneys, and many, although not all, of the plaintiffs
wor ked for the sane supervisor while enployed at Bl ockbuster.

Because of the simlarities between the cases and for



reasons of econony, discovery in Coleman and W1 son was conducted
in tandem See Order, July 25, 2007 (doc. no. 45) (staying
summary judgnent proceedings in WIlson until the conclusion of
di scovery in Coleman). Once discovery in Colenan concl uded,
consol idation was no | onger warranted and the Court dealt wth
each plaintiff’s case individually. Coleman is to be severed
into eight separate cases and judgnment will be entered in each
i ndi vidually.?

Simlarly, in this case, the Court wll deal with each
plaintiff’'s clains separately.? Al the plaintiffs concede that
their clains under Title VIl nust be dismssed for failure to

exhaust adm nistrative renedies. Mreover, as to plaintiffs’

. Because the parties in Colenman are in the mdst of
settl ement negotiations, the Court stayed entry of final judgnment
in that case for sixty days.

2 Al though plaintiffs joined their clains in a single
conplaint, each individual plaintiff’s case nust be consi dered
separately. Plaintiffs have failed to show that their clains
stemfroma single policy or practice of discrimnation.

Al t hough plaintiffs make nunerous references to Bl ockbuster’s
“African- Anerican” stores, they have failed to show that

Bl ockbuster had any racially discrimnatory policies regarding
enpl oynent and staffing decisions. Blockbuster admts that it
did have a marketing programthat tailored advertising and novie
of ferings to the denographics of custoners near Bl ockbuster
stores. However, plaintiffs have failed to show any |ink between
this marketing program and Bl ockbuster enpl oynment practices, nuch
| ess the individual adverse enploynent actions conpl ai ned of by
plaintiffs.

The term nations and ot her adverse actions conpl ai ned
of by plaintiffs are separate events, involving different factual
and | egal questions. Therefore, each claimw Il be anal yzed
i ndi vi dual |y.
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remai ni ng cl ai ns, Bl ockbuster’s notion for summary judgnment wl|
be granted. There are no genuine issues of material facts and

Bl ockbuster is entitled to judgnment as a matter of |aw. ® Because
the Court will grant Bl ockbuster’s notion for summary judgnent as
to each plaintiff, after the plaintiffs’ cases are severed,
judgnent shall be entered in each case in favor of Bl ockbuster

and against the plaintiff.

BACKGROUND

A. St or e Managenent

Def endant Bl ockbuster, Inc. is a video-rental conpany
with stores throughout the Philadel phia area. Bl ockbuster’s
stores are organized into districts, each of which is overseen by
a district |leader (“DL”). Urbanek Decl. Y 3-4 (doc. no. 37).
Each DL is responsible for overseeing the overall financial
performance of the stores in his or her district. [d. ¥ 4. Each
store is managed by a store manager (“SM') who reports directly
tothe DL. Id. 1 5. Each store also has an assi stant store
manager (“ASM), who reports to the store nanager, and either a
second ASM or a shift |eader (“SL”), who also reports to the

store manager. 1d. Finally, nost stores’ staffs also include

3 Because the Court will grant Bl ockbuster's notion for
summary judgnent, it need not reach defendant's alternative
argunent that plaintiffs' clainms should be dismssed as a
sanction for nonconpliance with the Court's discovery orders.
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several custoner service representatives (“CSRs”); these
enpl oyees generally work part-tinme and they do not have
managenent responsibilities. 1d. 6.

St ore managers are responsi ble for conducting ful

retail inventories to ensure the security of Bl ockbuster
property. 1d. 1 8. Inventories are conducted pursuant to an
inventory schedule circulated to SMs. 1d. Furthernore, SMs are

responsi ble for ensuring that all alarns are activated before the

store is closed. [d. ¥ 9.

B. Enpl oyee Trai ni ng

Bl ockbuster trains its enployees differently for
different positions. CSRs are trained to work in public areas of
the store and their training focuses on custonmer service. I|d. T
10. ASM trainees receive eight weeks of training that includes
an increased focus on “back office” tasks involving paperwork and
Bl ockbust er nanagenent processes. 1d. T 9-10. SM trainees
receive twelve weeks of training. 1d. 1 8. Al SMtrainees nust
conplete the training program which includes naking a successful
oral presentation before a panel, before they are pronoted from
trainee to manager. I1d. Y 8.

Bef ore an enpl oyee can be pronoted fromone position to
anot her, the enpl oyee nust conplete the “Star Maker” workbooks, a

set of training materials created by Bl ockbuster, for the



positi on bei ng sought.

C. Enpl oyee Di scipline Policy

Bl ockbust er mai ntains a progressive discipline policy,
referred to by the conpany as the Progressive Corrective Action
Policy, that governs Bl ockbuster’s responses to enpl oyee
m sconduct. Enpl oyee Handbook 17, Ex. C, Def.’s Mdt. Summ J.
The policy provides for a progressively stronger reaction to
vi ol ati ons of Bl ockbuster’s enploynment policies: first, a verbal
war ni ng; second, a witten warning; third, a final warning; and
fourth, termnation of enploynment. 1d. However, under certain
circunst ances discipline mght be accelerated, even to the extent
that certain violations could lead to immediate termnation. |d.

The Bl ockbuster Enpl oyee Handbook groups viol ati ons of
Bl ockbuster policy into three classes: A (nost serious); B
(serious); and C (less serious). [d. According to the Handbook,
Class A violations “may be grounds for imediate termnation.”
Id. at 18. Cass Aviolations listed in the Handbook i ncl ude
“[g]lross negligence that endangers people or property.” Failing
to conduct a retail inventory on schedule is considered gross
negl i gence that endangers conpany property. Urbanek Decl. | 8.
Failing to activate a store security alarmal so constitutes a
Class A violation of conpany policy. Enployee Handbook 18.

“After the first occurrence of a [Class B] violation,



the enpl oyee may receive a witten warning and be advised that a
recurrence may be grounds for term nation.” Enployee Handbook
21. A Cass Cviolation provides grounds for a verbal warning,
whi ch may be docunented and placed in the enpl oyee’s personnel

file. 1d. at 22.

1. TITLE VIl CLAI M5

None of the three plaintiffs in this case has exhausted
his or her adm nistrative renedies.* Pls.” Mem Opp. Summ J. 27
(doc. no. 56-2). Therefore, the Title VII clainms of the

plaintiffs will be dism ssed.

[11. MOTI ON FOR SUMVARY JUDGVENT
Bl ockbust er noves for sunmary judgnment on plaintiffs’
remai ning clains of discrimnation under 42 U.S.C. § 1981. Each

plaintiff’'s case is analyzed individually bel ow

A Summary Judgnent St andard

Summary judgnent is proper when “the pleadings, the

4 Plaintiffs concede that, under the reasoning of Col enman

v. Blockbuster, 2008 W. 2622912 (E.D. Pa. June 30, 2008), a
conpani on case to this case, their Title VII clains nust be

di sm ssed for failure to exhaust adm nistrative renedies. See
Pls.” Mem Opp. Summ J. 27 (citing Coleman v. Bl ockbuster).
Accordingly, plaintiffs note that their nenorandum opposi ng
defendant’s notion for sunmary judgnment contains only argunent
regarding their Section 1981 clains, not their Title VII clains.
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di scovery and disclosure materials on file, and any affidavits,
show that there is no genuine issue as to any material fact and
that the novant is entitled to judgnent as a matter of |law”
Fed. R Cv. P. 56(c). A fact is “material” if its existence or
non- exi stence woul d affect the outcone of the suit under

governing law. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). An issue of fact is “genuine” when there is
sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the existence of that
fact. 1d. at 248-49. *“In considering the evidence, the court
shoul d draw all reasonabl e inferences against the noving party.”

El v. Se. Pa. Transp. Auth., 479 F.3d 232, 238 (3d Gr. 2007).

“Al though the initial burden is on the summary judgnent
movant to show the absence of a genuine issue of material fact,
‘“the burden on the noving party may be di scharged by show ng-t hat
IS, pointing out to the district court-that there is an absence
of evidence to support the nonnoving party’s case’ when the

nonnmovi ng party bears the ultimate burden of proof.” Conoshenti

v. Pub. Serv. Elec. & Gas Co., 364 F.3d 135, 140 (3d G r. 2004)

(quoting Singletary v. Pa. Dep’'t of Corr., 266 F.3d 186, 192 n.?2

(3d Gr. 2001)). Once the noving party has thus discharged its
burden, the nonnoving party “may not rely nerely on allegations
or denials in its own pleading; rather, its response nust--by

affidavits or as otherwi se provided in [Rule 56]--set out



specific facts show ng a genuine issue for trial.” Fed. R Gv.

P. 56(e)(2).

B. Di sparate Treat nent®

The plaintiffs claimthat Bl ockbuster subjected themto
unl awful disparate treatnment. Each plaintiff asserts that he or
she was subjected to an adverse enpl oynent action, either a
deni al of pronotion or termnation, on the basis of race.

Clainms of disparate treatnent that are not supported
by direct evidence are subject to the burden-shifting analysis

set forth in McDonnell -Douglas Corp. v. Green, 411 U S. 792

(1973).° Under this analysis, although the burden of production

5 Plaintiffs’ brief makes reference at various points to
the di sparate inpact of Bl ockbuster policies and to the hostile
wor k envi ronment at Bl ockbuster. However, plaintiffs’ conplaint
did not assert clains under either a disparate inpact or hostile
wor k environment theory; rather, the conplaint focused squarely
on the disparate treatnent allegedly suffered by each plaintiff
during his or her enploynent. Moreover, the argunent section of
plaintiffs’ brief simlarly asserts only a disparate treatnent
theory. Plaintiffs do not identify any specific Bl ockbuster
policy that, although facially race neutral, had a disparate
i npact on African-Anerican enpl oyees, nor do they argue that the
various incidents of discrimnation alleged add up to a hostile
wor k environment. Rather, they focus on exanples of hostility to
show that any legitimate reason offered by Bl ockbuster for
plaintiffs’ termnation is a pretext. See Aman v. Cort Furniture
Rental Corp., 85 F.3d 1074, 1080 (3d G r. 1996) (holding that
evi dence of a hostile work environnent may support claimthat a
proffered reason for termnation is pretextual).

6 In analyzing plaintiffs’ clainms, the Court relies on
cases involving clains under either Section 1981 or Title VII
because “the el enents of enpl oynent discrimnation under Title
VIl are identical to the elenents of a section 1981 claim?”
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shifts between plaintiff and defendant, the burden of persuasion

remains on plaintiff the entire tine. Sarullo v. U S. Postal

Serv., 352 F.3d 789, 799 n.10 (3d Cr. 2003); Sheridan v. E.|I

DuPont de Nenours & Co., 100 F.3d 1061, 1065 (3d G r. 1996).

First, a plaintiff nmust establish a prima facie case of

discrimnation. St. Mary's Honor Cr. v. Hi cks, 509 U S. 502,

506 (1993); MDonnell Douglas, 411 U S. at 802. In other words,

a plaintiff nust show 1) that he or she belongs to a raci al
mnority; 2) that he or she was qualified for the position in
question; 3) that he or she was discharged; and 4) that he or she
was term nated under circunstances that give rise to an inference

of unlawful discrimnation. Waldron v. SL Indus., Inc., 56 F.3d

491, 494 (3d Cr. 2005) (citing Tex. Dep't of Cnty. Affairs v.

Burdi ne, 450 U.S. 248, 253 (1981)).

The “central focus” of the prima facie case “is al ways
whet her the enployer is treating sone people | ess favorably than
ot hers because of their race, color, religion, sex, or national
origin.” Sarullo, 352 F.3d at 798. Although plaintiff need not
show a “precise kind of disparate treatnment” by conparing himor
herself to a simlarly situated individual from outside
plaintiff's protected class, plaintiff “nust establish sone

causal nexus between his nenbership in a protected class” and the

Schurr v. Resorts Int’l Hotel, Inc., 196 F.3d 486, 499 (3d G r
1999).
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adverse enpl oynent decision conplained of. 1d. Awplaintiff’s
subjective belief that race played a role in an enpl oynent
decision is not, alone, sufficient to establish an inference of

discrimnation. Jones v. Cty of Philadel phia, 214 F.3d 402, 407

(3d CGr. 2000).
Establishing a prima facie case wll create the

presunption of unlawful discrimnation. St. Mary’'s, 509 U. S. at

506. “The burden [then] shifts to the defendant to articul ate
sone legitimate, non-discrimnatory reason for the enployee’s
rejection.” 1d. (internal quotations omtted). The enployer may
satisfy this burden “by introducing evidence which, taken as
true, would permt the conclusion that there was a

nondi scrimnatory reason for the unfavorable enpl oynent
decision.” Fuentes, 32 F.3d at 763. Finally, “if defendant
nmeets its burden, plaintiff nust be given the opportunity to
prove by a preponderance of the evidence that the legitimte
reasons proffered by defendant were not its true reasons, but
rather, a pretext for discrimnation.” |d.

“The plaintiff may show pretext directly by persuading
the court that a discrimnatory reason nore likely notivated the
enployer.” 1d. “The enployee can al so show pretext indirectly
by denonstrating that the defendant’s proffered explanation is
unworthy of credence.” 1d. However, “[p]laintiff cannot prevail

under Title VII nerely by establishing that the enpl oyer nade a
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decision that was wong or mstaken.” Bray v. Marriott Hotels,

110 F. 3d 986, 990 (3d G r. 1997). Moreover, a finding that the
reason offered by defendant is pretextual “permts,” but does not
“conpel ,” a finding of unlawful discrimnation. Sheridan, 100

F.3d at 1066.

C. Anal ysis of Individal d ains

1. Laki sha WI son

Wl son all eges that she was denied a pronotion by
Bl ockbuster for discrimnatory reasons and that, eventually, her
enpl oynent was term nated by Bl ockbuster because of her race.
Cmplt. § 9. Blockbuster's notion for sunmary judgment wll be
granted because WIlson has failed to establish a prima facie case

of discrimnatory pronotion or term nation.

a. Facts

Laki sha Wl son was hired as a CSR at the Wncote store
on March 21, 2000. Ex. H, Def.’s Mot. Summ J.; WIson Dep.
63:20-21. In March 2001, WIlson transferred fromthe Wncote
store to the Chestnut H Il store. 1d. at 63:22-24. She worked
at the Chestnut Hi Il store from March 2001 until April 2004 when
she resigned her position at Bl ockbuster. 1d. at 63:22-24,
194: 1- 4.

Wl son testified that, in early 2002 whil e working at

-11-



Chestnut Hill, she submtted an application for an SM or ASM
position to Abashai Wodard, who was then the store manager of
the Chestnut H Il store. 1d. at 144:3-16, 146:10-11. She also
testified that, on the day after she submtted her application,
Wbodard i nfornmed her that Wodard had given the application to
Cari Ann Urbanek. 1d. at 144:24-145:4. |In 2002, Urbanek was a
district |eader at Bl ockbuster; however, her district did not
include the Chestnut Hill store.’” Urbanek Decl. { 10.
Therefore, Urbanek did not have the authority to pronote
enpl oyees of the Chestnut H Il store. 1d.

Rasheedah Garner testified, in an affidavit, that she
was told by Urbanek to reduce WIlson’s hours. Garner Aff. § 8.
The affidavit does not specify when Garner received these
instructions or whether she carried themout. See Garner Aff.

Bl ockbuster’s payroll records reveal that, in the

! It appears that, at sonme point after WIson submtted
her application for a pronotion, Urbanek’s district was changed
to include the Chestnut H Il store. Rasheedah Garner, who
managed the Chestnut Hi Il store in 2003 and 2004, submtted an
affidavit stating that, as nanager, she reported to Urbanek, the
district |eader. Garner Aff., Ex. 1, Pls.” Qup. Summ J. § 2-4.
Garner further states that decisions regardi ng pronotions were
made by Urbanek. 1d. § 4. Plaintiffs rely on Garner’s affidavit
to contest Urbanek’s claimthat she | acked the authority to
pronote Wlson. Pls.” Opp. Summ J. 3. However, Urbanek’s
declaration only states that she did not have the authority to
pronote Wlson at the time that Wl son applied for a pronotion.
Urbanek Decl. T 10. Garner’s affidavit, indicating that Urbanek
had the authority to pronote Wl son during 2003 and 2004, does
not underm ne Urbanek’s claimthat she did not have the authority
to do so during 2002.
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nmont hs before her resignation, WIlson’s hours at Bl ockbuster
decreased slightly. For exanple, for the work weeks endi ng on
January 25 and February 1, 2004, WIson was paid for 50.01
regul ar work hours and 8.00 vacation hours. Ex. |, Def.’s Mot.
Summ J; Ex. C, Def.’s Reply Mem I n the weeks ending on Apri
18 and April 25, 2004, which inmmedi ately preceded WIlson’s
resignation, she was paid for 42.66 regular work hours. Ex. |
Def.”s Mot. Summ J. WIlson testified at her deposition that she
truthfully reported her hours to Bl ockbuster and that she has no
reason to believe that Bl ockbuster’s payroll records are
incorrect. WIson Dep. 76: 2-109.

W son resigned from Bl ockbuster in April 2004. 1d. at

63:22-24, 194:1-4.

b. Di scrimnatory termnation

Summary judgnent will be granted as to Wlson’s claim
of discrimnatory termnation. First, contrary to the allegation
in the Conplaint, WIlson was not term nated by Bl ockbuster; she

resigned.® Second, even assuming that WIson had pled

8 Plaintiffs’ menorandum of | aw never uses the term
“constructive discharge” in its discussion of Wlson’s clains.
See Pls.” Mem Opp. Summ J. 35-36. Moreover, the conplaint
unequi vocal ly states that “the Defendant term nated Plaintiff
[WIlson s] enploynment.” Cnplt. 1 9. This allegation
notw t hstandi ng, the Court assunes that plaintiff is pursuing a
constructive discharge claimsince her testinony is that she
resi gned her enploynent, not that she was fired by Bl ockbuster.
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constructive discharge, which she did not, she has failed to
point to evidence of a constructive discharge.

Constructive discharge occurs when an enpl oyer
knowi ngly permt[s] conditions of discrimnation
in enploynent so intolerable that a reasonable
person subject to themwould resign. A hostile
work environnent wll not always support a
finding of constructive discharge. To prove
constructive discharge, the plaintiff nust
denonstrate a greater severity or pervasiveness
of harassnent than the mninmumrequired to prove
a hostile working environnent.

Spencer v. WAl-Mart Stores, Inc., 469 F.3d 311, 317 n.4 (3d CGr

2006) .

Wl son has failed to show t hat Bl ockbuster “know ngly
permt[ted] conditions of discrimnation in enploynent so
intolerable that a reasonabl e person subject to them would

resign.” See Spencer, 469 F.3d at 317 n.4. Although Wlson's

menor andum does not di scuss constructive discharge as such, it

does refer to facts relevant to a constructive di scharge cl aim
First, Wlson alleges that a white enpl oyee naned Steve

MIller at the Chestnut H Il store nmade racist comments in

Wl son’s presence. For exanple, WIlson testified that M|l er

commented on the appearance of African-Anerican enpl oyees and

custoners, and made j okes conparing African-Anericans to nonkeys.

W son Dep. 106-116. Wile such comments are certainly

of fensive, WIson has not pointed to any evi dence that

Bl ockbuster “knowingly permt[ted]” MIler’s behavior. She has

not shown that the comments were nade in the presence of
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Bl ockbust er nanagers or that she conplained to any one at
Bl ockbuster. In fact, she specifically testified that she did
not call Bl ockbuster’s enpl oyee conpl aint hotline or conplain
about Mller in any other way. 1d. at 116-17.

Second, W/l son alleges that Urbanek instructed SM
Garner to reduce Wlson’s hours. However, WIson again has
failed to show that Bl ockbuster “knowingly permtted conditions
of discrimnation in enploynent” that woul d render the enpl oynent
intolerable. First, there is no evidence that Garner actually
obeyed Urbanek’s instructions. Although Wlson initially clained
that she was working only five hours a week before she resigned,
she rescinded that testinony when she revi ewed Bl ockbust er
payroll records. The records show that her weekly hours and
conpensation fluctuated somewhat from week to week, but generally
remai ned in the sane range, about forty to fifty hours per two-
week pay period, throughout her enploynent at Bl ockbuster.

Moreover, even if WIlson's hours had been reduced,
there is no evidence that Urbanek’s decision to reduce Wlson's
hours was a “condition of discrimnation.” W]Ison has not shown
that her hours were reduced to provide nore hours to a white
enpl oyee. Instead, her testinony was that Garner, the store

manager and an African- Anerican, benefitted fromthe reduction in
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Wl son's hours.?®

Wl son has failed to point to evidence that Bl ockbuster
“know ngly permt[ted] conditions of discrimnation in enploynent
so intolerable that a reasonabl e person subject to them woul d

[ have] resign[ed].” See Spencer, 469 F.3d at 317 n. 4.

Therefore, Bl ockbuster’s notion for summary judgnent wll be
granted as to Wlson's claimof discrimnatory term nation and

constructive discharge.

C. Pronotion cl aim

Summary judgnent will also be granted as to
Wl son's discrimnatory pronotion claimbecause WIlson has failed

to establish a prima facie case under MDonnell Dougl as.

Wl son has established the first prong of the four-part
prima facie case: she is a nenber of a protected class. For
purposes of this notion, the Court will assunme that WI son

established the second prong of the test by show ng that she was

° Wl son’s nenorandum al so points to Wlson’s testinony

that a white enpl oyee nanmed Christina Trunk was once of fered
overtime hours when WIlson was not. W Ison testified that Trunk
told WIlson that Urbanek tel ephoned Trunk and asked her to work
extra hours. WIlson s testinony about Trunk’s statenent is
hearsay and plaintiff has not identified any hearsay exception
under which the testinony is adm ssible. Because WIlson's

testi mony about the offer of overtinme to Trunk is inadmisible
hearsay, it cannot be considered for the purposes of sunmary
judgrment. Philbin v. Trans Union Corp., 101 F. 3d 957, 961 n.1
(3d Gr. 1996).
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qualified for a pronotion. WIson testified that she submtted
an application to SM Garner, asking to be trained for and
pronoted to a new position. As to the third prong, WIson has
shown that she suffered an adverse enpl oynent action: she did not
receive a pronotion

However, W/ son has not established the fourth prong of
the prima facie case. WIson has not shown that she was denied a
pronoti on under circunmstances giving rise to an inference of
discrimnation. WIson has not shown that a white enpl oyee
received a pronotion instead of her. To the contrary, African-
Ameri cans were pronoted to nmanagenent positions at the Chestnut
H Il store during Wlson’s tenure. Wen WIson began working at
the Chestnut H Il store, Abashai Wodard, another plaintiff in
this case, was the manager. Wen Wodard | eft that position
Garner, another African-Anerican, was pronoted. Rasheedah
Garner’s affidavit states that “Urbanek told [ Garner] that she
did not want to pronote Ms. WIlson” but it does not |ink that

decision to Wlson's race.

10 Garner’s affidavit does claimthat “[w] hite enpl oyees
such as Christina Trunk were conpletely protected” from
reductions in their hours. However, as already discussed,

W1l son’s hours were not reduced. Moreover, there is no evidence
that Trunk, or another white enpl oyee, received a pronotion
instead of Wlson. Furthernore, Garner’s affidavit states that
Ur banek “repeatedly shouted” at Garner and other African-Anmerican
enpl oyees, but never shouted at Trunk or white enpl oyees.

However, the affidavit does not allege that U banek shouted at

W son, nor does it provide any information about the

ci rcunst ances of these alleged incidents. WIson cannot rely on
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Because W1 son has not pointed to a white conparator
who received nore favorable treatnent, or to other circunstances
giving rise to an inference of discrimnation regarding her |ack
of pronotion, sunmary judgnent will be granted as to her cl ai m of

di scrimnatory pronotion

2. Orar Mar shal |

Orar Marshall asserts clains for discrimnatory
pronoti on and constructive di scharge. Because he fails to
establish a prima facie case of either claim Blockbuster’s

nmotion for summary judgnent wll be granted on both cl ai ns.

a. Facts

Omar Marshall was hired as a CSR at the Vine Street
store on August 29, 2002. Ex. K, Def.’s Mot. Summ J. Marshal
was pronmoted to an SL position on Decenber 19, 2002. Ex. L
Def.”s Mot. Summ J. On April 23, 2003, Marshall transferred
fromthe Vine Street store to the G ays Ferry store. Ex. M
Def.”s Mot. Summ J.; Marshall Dep. 49.

On Novenber 10, 2003, Geg Zielenski, a Caucasian
enpl oyee, was hired as ASM of the Grays Ferry Store. Ex. P

Def.’s Mot. Summ J. On January 19, 2004, Bl ockbuster hired Tyra

such vague allegations of incivility; she must point to evidence
of a causal |ink between her failure to receive a pronotion and
her race.
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Col eman as the SMof the Gays Ferry store. Ex. N, Def.’s Mt.
Summ  J.

About a week after Coleman arrived at Grays Ferry,
Marshal | asked for, and received, the Star Mker books for
assi stant manager training. Marshall Dep. 162:6-9. He conpleted
t he wor kbooks and | eft them on Col eman’s desk. |d. at 162:12-13.
Marshal |l testified that Col eman gave the books to Urbanek.

Marshall was not pronoted fromshift |eader to
assistant store manager. According to him “Cari Ann [ Urbanek]
specifically told [hin] that [he] was unqualified for the job.”
Id. at 71:3-4. \Wien Col eman asked Urbanek why Marshall was not
pronoted, Urbanek said that “he had an urban | ook.” Col eman Aff.
19 6-7. Urbanek said she thought he “need[ed] to work on
qualifications and [his] |ook and such.” Marshall Dep. 127:19-
20.

Marshal | resigned from Bl ockbuster on May 30, 2004.

Marshal | Dep. 43; Ex. O Def.’s Mt. Summ J.

b. Pronption daim

It is undisputed that Marshall is a nenber of a
protected class and therefore satisfies the first prong of the

McDonnel Douglas prima facie case. It is also undisputed that

Mar shal | experienced an adverse enpl oynent action, in that he was

not pronoted, thereby satisfying the third prong of the prima
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facie case. Blockbuster argues that Marshall has failed to
satisfy the remaining prongs of the test: the second, that he was
qualified for the position being sought; and the fourth, that he
was denied a pronotion under circunstances giving rise to an
i nference of discrimnation.

The Court concludes that Marshall has pointed to
sufficient evidence of his qualification to neet the “m ni ma

requi renents” of the prima facie case. See St. Mary’'s, 509 U S

at 506. Marshall conpleted the Star Maker wor kbooks for an
assi stant nmanager position and delivered themto Col eman, the
store manager. Col eman believed that Marshall was “an excell ent
enpl oyee” and “managenent-qualified.” Coleman Aff. § 5. She
testified, via affidavit, that he was “creative, smart,” and had
“better inter-personal skills” than other enployees. 1d.
Marshal | has not established a prim facie case of
di scrim nation, however, because he has not pointed to evidence
sufficient to establish the fourth prong--that he was denied a
pronoti on under circunstances giving rise to an inference of
discrimnation. Marshall identifies two pieces of evidence as
giving rise to an inference of discrimnation: first, Urbanek’s
statenent to Col eman that Marshall could not be pronoted because
he had an “urban | ook,” and second, the pronotion of Geg
Zi el enski, a Caucasi an enpl oyee to the position of assistant

st ore manager .
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Ur banek’ s statenment to Col eman does not, under the
circunstances of this case, give rise to an inference of
discrimnation. There is no evidence that U banek’ s remark
referred to Marshall’s race rather than sone other aspect of his
appearance. Marshall testified that U banek wanted himto “work
on” his qualifications and his “look.” This testinony refutes
Marshall’s claimthat “look” was being used as a euphem sm for
race. Wile one could certainly change his ook in terns of his
hai rstyl e or manner of dress, one’'s race is not sonething that
can be changed or “work[ed] on.”

Furthernmore, it is undisputed that U banek hired and
pronoted African-Anerican enpl oyees, a fact that underm nes
Marshal |’s contention that Urbanek refused to pronote him because
of his race. Coleman herself, the manager supervising Marshall,
was hired by Urbanek and is African-Anmerican. Ex. N, Def.’s Mot.
Summ J. (Col eman’s hiring docunment, signed by Urbanek).

As to Marshall’s second argunent, the pronotion of Geg
Zi el enski does not give rise to an inference of discrimnation
because Zi el enski and Marshall are not simlarly situated.

Zi el enski was hired as an assi stant manager several nonths before
Marshal | ever applied for a pronotion. There is no sign that an
assi stant nmanager position was avail able at the later tine when
Marshal | applied. Zielenski is therefore not an appropriate

conparator for purposes of the prinma facie analysis.
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Even assum ng that Marshall has established a prim
facie case by pointing to Zielenski as a conparator,
Bl ockbuster’s notion for sunmary judgnent would still be granted.
Bl ockbuster has net its burden of production by stating a
legitimate, non-discrimnatory reason for denying Marshall a
pronotion: Urbanek’s belief that Marshall was not ready to serve
as store nanager

Because Bl ockbuster has identified a legitimate reason
for its action, the burden shifts back to Marshall to show that
Bl ockbuster’s reason is nerely pretext. Marshall has failed to
meet his burden. Marshall and Col eman have both testified that
Marshall was ready to serve as store manager. At nost, this
evi dence shows that Urbanek was m staken in her decision to deny
Marshall a pronotion. However, “[p]laintiff cannot prevail under
Title VII merely by establishing that the enployer made a

decision that was wong or mstaken.” Bray v. Marriott Hotels,

110 F. 3d 986, 990 (3d Cir. 1997). It is not the role of the
Court to sit as a “super-personnel departnment” when review ng an
entity’ s business decisions; the Court asks only whether a

decision is discrimnatory. Brewer v. Quaker State Q| Ref.

Corp., 72 F.3d 326, 332 (3d Gr. 1995). Wthout evidence that
Ur banek’ s deci sion was discrimnatory, not just m staken,
Marshal | cannot establish the fourth prong of a prinma facie case.

Because Marshall has failed to establish a prima facie
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case of discrimnatory pronotion, Blockbuster’s notion for

summary judgnent as to this claimw | be granted.

C. Constructive discharge

Bl ockbuster’s notion for sunmary judgnment as to
Marshal |’ s claimof constructive discharge wll be granted. The
heart of Marshall’s claimwas that he was forced to resign his
enpl oynment at Bl ockbuster because of the discrimnatory pronotion
policies he encountered there. Because Marshall’s claimfor
di scrimnatory pronotion has been rejected, his claimfor

constructive discharge simlarly nust fail.

3. Abashai Wodard

Abashai Wodard asserts a claimfor discrimnatory
termnation. Wodard has failed to establish a prim facie case
of discrimnation. Therefore, summary judgnent will be granted

on this claim

a. Facts
Wodard was hired by Bl ockbuster on August 24, 1999 to
serve as an ASM at the Wncote store. Ex. E, Def.’s Mt. Summ
J. In 2001, she transferred to the Chestnut H Il store and
conti nued working as an ASM Wodard Dep. 80-81, 99. On June

25, 2001, DL Ray Pietak pronoted Wodard to SM of the Chest nut
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HIll store. Ex. F, Def.’s Mt. Summ J.

On April 28, 2003, Wodard received a witten warning
for failing to set the fire alarmwhen | eaving the store.
Whodard Dep. 238-39; Ex. G Def.’s Mot. Sunm J. On June 17
2003, Wyodard received a final warning for failing to performa
“gane refresh” and to conplete a candy inventory. Ex. G Def.’s
Mot. Summ J.

On June 27, 2003, DL Patricia Howel!l term nated

Whodard. 1d. The termnation form signed by Howel | states that
Whodard failed to “conplete a full retail inventory as
instructed.” |d.

Wodard testified that, on a nunber of occasions
precedi ng her term nation, Howell discussed with her the
possibility of her transferring fromthe Chestnut Hll store to a
store in West or South Philadel phia. Wodard Dep. 237:4-238: 3.
Wodard declined a transfer because she believed that the stores
of fered were in nmuch worse condition than the Chestnut Hil
store. |1d. She also testified that she believes that, if she
had agreed to a transfer, she would not have been term nated.

Id. at 236:9-11.

b. Term nation claim

Summary judgnent will be granted as to Wodard’' s claim

of discrimnatory term nation because Wodard has failed to
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establish a prima facie case under McDonnell Douglas. It is

undi sputed that Wodard is a nenber of a protected class, was
qualified for her position, and suffered an adverse enpl oynent
action. However, Wodard has not pointed to circunstances
surrounding her termnation that give rise to an inference of
di scrim nation.

Wbodard argues that she was fired for refusing a
transfer fromthe Chestnut H Il store to another Bl ockbuster
location.* Pls.” Mem 19. She further argues that her
term nation was discrimnatory because the stores to which DL
Howel | sought to transfer her were “African-Anmerican” stores and
Whodard’ s transfer was sought solely because of her race.

Wbodard provi des no evidence to support her claimthat
the stores to which Howell sought to transfer her were classified
by Bl ockbuster as African-Anerican stores. She refers to a
si ngl e docunent, the “African-Aneri can nenorandum ” t hat
addressed the use of marketing materials in stores where
Bl ockbust er had determ ned that demand was hi gh for novies

starring African-Americans. Wodard has provi ded no evi dence

1 Plaintiffs’ menorandum spends little time explaining
Whodard’ s theory of the case. Instead, nost of the menorandumis
spent discussing facts related to the plaintiffs in Coleman v.

Bl ockbuster, which are not relevant in this case. The menorandum
al so attacks Bl ockbuster’s legitimate reason for firing Wodard.
However, this discussion of pretext is irrelevant. Because
plaintiff fails to establish a prima facie case, the first step
of McDonnel |l Douglas, the Court does not reach the third step
exam ni ng Bl ockbuster’s non-discrimnatory reason.

- 25-



t hat Bl ockbuster’s marketing programwas at all related to
staffing decisions, particularly to Howell’s request to transfer
Whodard. Thus, even assum ng that Wodard was term nated because
she refused a transfer, there is no evidence of a |link between
Whodard’ s term nation and her race.

Whodard has failed to show that she was term nated
under circunstances giving rise to an inference of
discrimnation. Therefore, she has failed to establish a prim
facie case of discrimnatory term nation and Bl ockbuster’s notion
for summary judgnent as to Whodard’s clai munder 8§ 1981 will be

gr ant ed.

I11. CONCLUSI ON

For the reasons stated above, defendant’s notion for

summary judgnent will be granted. An appropriate order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LAKI SHA W LSON et al ., : ClVIL ACTI ON
) NO. 06- 1566
Plaintiffs,
V.

BLOCKBUSTER, | NC. ,

Def endant .

ORDER
AND NOW this 12th day of August 2008, for the reasons
stated in the attached nenorandum it is hereby ORDERED t hat
Plaintiffs' clains under Title VII are DI SM SSED.
It is further ORDERED that Bl ockbuster's notion for
sumary judgnent (doc. no. 35) is GRANTED as to all remaining

cl ai ns.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




