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A Gand Jury five years ago charged WlliamKitsch in a
three count indictnment alleging possession of firearns,
ammuni tion, and body arnmor by a convicted felon. By notion in
limne, Kitsch seeks |eave to raise a defense of entrapnent by
estoppel and to require the Governnent to prove scienter with
regard to his status as a felon. Because this case presents an
unusual , perhaps uni que, factual scenario, especially in |light of

the Suprene Court's recent decision in Dist. of Colunbia v.

Heller, 128 S. C. 2783 (2008), we address these issues at sone

| engt h.

Facts'
In 1988 and 1989, Kitsch was cooperating with | aw
enforcenment officials in Atlantic County, New Jersey in an
i nvestigation against a man naned Dino Starn who was, anong ot her
things, growng marijuana in a barn on his property. As a neans
of hel ping the narcotics officer with whom he was worki ng obtain

evi dence against Starn, Kitsch set a small, snoky fire on the

! The facts are largely undi sputed. Because we nust
deci de whether Kitsch's version of the story would, if credited
by the jury, justify acquittal, we resolve any factual disputes
in his favor for purposes of this notion.



wi ndowsi |l of the barn and then pronptly called the fire
departnent. Wen the fire departnent arrived, it found the
marijuana growng in the barn and Starn was | ater charged.

As a result of the fire, Kitsch was charged with third-
degree arson, a felony under both New Jersey and federal law. He
pled guilty to the state offense after neeting with | aw
enforcenent officials who told himthey would set aside the
conviction and Kitsch could live as though the event had never
happened. Although he served a thirty-day custodial sentence on
Sundays, Kitsch avers that he truly and reasonably believed that
hi s conviction had either been set aside or expunged.

Kitsch was al so sentenced to two years' probation
When he initially reported to the probation departnent he was
told that the departnent would contact himto assign hima
probation officer and tell himwhen and where to report. \When
t he probation departnent did not contact himagain, Kitsch took
this as confirmation of his understanding that his conviction had
i ndeed been set aside. Kitsch continued to vote? and exerci se
ot her incidents of citizenship without restriction.

At sone |ater date, Kitsch decided to begin collecting
firearms. He contacted Theodore Beck, a federally |icensed

firearnms deal er whom he had known for many years. He told Beck

2 pburing the time of his custodial sentence and
probation, he was ineligible to vote under New Jersey law. N.J.
Stat. Ann. 8 19:4-1. Kitsch does not specifically aver that he
voted during this period, but since the sentence |asted nore than
two years he would certainly have had the opportunity to do so.
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that there was legal trouble in his past, but that he believed it
had been set aside. Beck ran a search for Kitsch in his
conput eri zed database and found no prior crimnal record. This
finding again reinforced Kitsch's good faith belief that his
convi ction had been set aside and that his record was now cl ean.
In reliance on this information, Kitsch began purchasing firearns
fromBeck and fromother federally |icensed dealers. At no tine
did any dealer find anything during a background check t hat
disqualified Kitsch from purchasing a firearm

In 2003, the Secret Service began investigating a
posting Kitsch made in an Internet chat room where he suggested
that if the National Security Agency could take out Gsama Bin
Laden, it could perhaps do the sane to Bill dinton. In
following up on the posting, Secret Service agents cane to neet
with Kitsch. During a neeting at his home in May of 2003, Kitsch
voluntarily surrendered a handgun he was carrying, which was
given back to himafter the neeting. Kitsch also inforned the
agents about his gun collection. During the subsequent
i nvestigation, federal agents determ ned that Kitsch was a
convicted felon. |In August of 2003, agents returned to Kitsch's
house with a search warrant and seized many firearns, a great

deal of ammunition, and body arnor. ?

® To be precise, agents found a 7.62x39mm Romani an SAR-
1 rifle, a 7.62x39nm Ronmani an WASR-10 rifle, a 12-gauge Mossberg
shotgun with pistol grip, a .22 caliber Rem ngton sem -automatic
rife, a .22 caliber Henry Survival sem -automatic rifle, a 9mm
d ock sem -automatic pistol, two .357 magnum caliber Smth &
(continued...)



1. Analysis

A. Scienter

Kitsch first asks us to exam ne the scienter
requirenment for a violation of 18 U . S.C. § 922(g)(1). The
statute says, in relevant part:

It shall be unlawful for any person ... who

has been convicted in any court of, a crine

puni shabl e by inprisonnent for a term

exceedi ng one year ... to ship or transport

ininterstate or foreign commerce, or possess

in or affecting commerce, any firearmor

amunition; or to receive any firearmor

anmuni tion whi ch has been shi pped or

transported in interstate or foreign

coner ce.

The statute does not include any conviction "which has been
expunged, or set aside or for which a person has been pardoned or
has had civil rights restored.” 18 U.S.C. § 921(a)(20). The
operative statute contains no explicit scienter provision.

In 1986, Congress enacted the Firearnms Omers'
Protection Act ("FOPA"), Pub. L. 99-308, 100 Stat. 449. Although
FOPA did not add a scienter requirenent to the operative
provision, it did nodify the related penalty provision, 18 U S.C

8§ 924(a)(2), adding the word "know ngly." As nodified, Section

%C...continued)
Wesson revol vers, a .25 caliber Fraser sem -autonmatic pistol, a
9mm WAl t her semi -automatic pistol, and a .32 caliber Beretta
sem -automatic pistol. They also found 153 rounds of .38 caliber
ammuni tion, 1,048 rounds of 9mm amunition, 70 rounds of .357
cal i ber amunition, 249 rounds of .32 caliber amunition, 6
rounds of .25 caliber amunition, 20 rounds of 5.56 anmunition,
108 12-gauge shotgun shells, 981 rounds of .223 cali ber
anmuni tion, 5,934 rounds of 7.62x39mm ammunition, and 11,573
rounds of .22 caliber amunition.
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924(a)(2) now reads, "Woever know ngly viol ates subsection
(a)(6), (d), (g9, (h)y, (i), (j), or (o) of section 922 shall be
fined as provided in this title, inprisoned not nore than 10
years, or both."

The issue before us, then, is howto interpret the word
"knowi ngly" in Section 924(a)(2). The Governnent contends that
only the possession of the firearm nust be know ng, while Kitsch
contends that the scienter requirenent nust also apply to the
exi stence of a prior felony* conviction.

As the starting point of our analysis, we |ook at the
Suprenme Court's recent jurisprudence dealing with when scienter
or mens rea® should be inplied.

In United States v. Staples, 511 U S 600 (1994), the

Suprenme Court addressed the existence of a scienter requirenent
in 26 US C 8 5861(d), which crimnalizes the possession of a
"machi ne gun."” At issue was whet her Section 5861(d) required the
Governnent to prove that the defendant knew the firearm had the
characteristics that made it a "machi ne gun" under the statute.
Justice Thomas, witing for the mgjority, noted that "offenses
that require no nens rea generally are disfavored" and that "sone

i ndi cation of congressional intent, express or inplied, is

* Although the statute refers to "a crime punishable by
i nprisonnent for a term exceeding one year," we will, for
pur poses of sinmplicity, use the nore comon |ocution "felony" as
a shorthand for the statutory definition and will refer to one
who has such a conviction on his or her record as a "felon."

®We will use the two terns interchangeably.
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required to dispense with nens rea as an elenent of a crine."

Id. at 606 (internal citations omtted). Exam ning the
situations in which courts have allowed crimnal sanctions to
attach in the absence of scienter, the Court "ha[s] reasoned that
as long as a defendant knows that he is dealing with a dangerous
devi ce of a character that places him'in responsible relation to
a public danger,' he should be alerted to the probability of
strict regulation" and is therefore under a burden to determ ne

the nature of that regulation. 1d. at 607 (quoting United States

v. Dotterweich, 320 U S. 277, 281 (1943)). Staples dism ssed the

Governnent's contention that all guns were dangerous devi ces of
this sort, finding that "there is a long tradition of w despread
| awf ul gun ownership by private individuals in this county," and
therefore "[gluns in general are not 'deleterious devices or
products or obnoxious waste materials' that put their owners on

notice" of the sort of regulation that Dotterweich contenplated

ld. at 610-11 (quoting United States v. Int'l Mnerals & Chem

Corp., 402 U S. 558, 565 (1971)). Finally, Staples noted that
the severity of the punishnment -- |ike the charges against

Kitsch, Section 5861(d) carries a maxi num penalty of ten years

i nprisonnent -- was further evidence that Congress did not intend
to dispense with a nens rea requirenent. |d. at 618-19. Thus,
because of the strict penalty and the observation that

"di spensing with nens rea would require the defendant to have

know edge only of traditionally |awful conduct,” 1d. at 618, the



Court found that Congress intended to require scienter with
regard to the characteristics of the firearm
While Staples dealt only with an issue of statutory

construction, United States v. X-Citenent Video, Inc., 513 U S.

64 (1994), decided early the followng term adds a

constitutional dinension to the analysis. In X-Gtenent Video,

the statute at issue, 18 U S.C. 8§ 2252, prohibited the sending or
receiving of visual depictions of mnors engaged in sexually
explicit conduct. Although the statute contained the word

"knowi ngly," the placenent of that word seened to inply that,
while the transportation or receipt had to be know ng, the

def endant did not have to know that the visual depictions
involved mnors. The Ninth Crcuit, finding that there was no
scienter requirenent as to the age of the perforners in the

vi deos, had struck down the statute as a violation of the First

Amendnent . United States v. X-Citenent Video, Inc., 982 F.2d

1285 (9th Cir. 1992).

The Suprenme Court again exam ned the presunption that
"some formof scienter is to be inplied in a crimnal statute
even if not expressed" and, because of the added constitutional
di mensi on, the canon of construction that "a statute is to be

construed where fairly possible so as to avoid substanti al

constitutional questions.” X-Citenent Video, 513 U S. at 69.
The Court read Staples and its antecedents as "instruct[ing] that
the presunption in favor of a scienter requirenent should apply

to each of the statutory elenents that crimnalize otherw se
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i nnocent conduct." 1d. at 72. Because "the age of the
perfornmers is the crucial elenent separating |egal innocence from
wrongful conduct,” the Court found a strong presunption in favor
of a scienter requirenment as to that el enent. 1d. at 73.

This presunption was further heightened by the
constitutional elenent. Because "a statute conpletely bereft of
a scienter requirenment as to the age of the perforners woul d
rai se serious constitutional doubts,” the Court found it
"I ncunmbent upon us to read the statute to elimnate those doubts
so long as such a reading is not plainly contrary to the intent
of Congress." 1d. at 78.

We take three major |essons from Staples and X-Gi tenent

Video. First, where a particular elenent of a crimnal statute
separates crimnal conduct from otherw se | awful conduct, there
is a presunption, rebuttable only by clear evidence of
congressional intent, that a scienter requirenent should attach
to that elenment. Second, where the potential crimnal penalties
for violation of the statute are severe, that presunption is
hei ghtened. Finally, where the |lack of a scienter requirenent
woul d rai se serious doubts about the constitutionality of a
crimnal statute, we should read the statute as containing such a
requi renment unless that reading is contrary to the statute's
plain terms. Wth those teachings in mnd, we now exan ne the
particular statute at issue here.

Two appel | ate cases have addressed the scienter

requi rement of Section 922(g)(1) in the context of Staples and X-



Ctenent Video. In United States v. Langley, 62 F.3d 602 (4th

Cr. 1995) (en banc), the defendant chall enged his conviction
under Section 922(g)(1) on the basis that the district court had
failed to instruct the jury that the Governnent was required to
prove that defendant knew he was a convicted felon. The Court of
Appeal s for the Fourth Circuit found that no scienter requirenent
existed with regard to that elenment and affirned. The court

began its analysis, not with Staples and X-C tenent Video, which

had very recently been decided, but with the observation that
"absent a clear manifestation of contrary intent, a new y-enacted
or revised statute is presuned to be harnonious with existing | aw
and its judicial construction.” [d. at 605 (quoting Estate of

Wod v. CI.R, 909 F.2d 1155, 1160 (8th G r. 1990)). Because

"no court prior to FOPA required the governnment to prove

know edge of felony status ... under 8§ 922(g)(1)'s predecessor
statutes,” the Langley majority found that no scienter

requi renent should be read into that el enent absent clear
congressional intent. 1d. The court then exam ned the

| egi slative history and found "no suggestion that Congress

i ntended to dispense with the judicial interpretation of §
922(g)(1)'s predecessor statutes.” [d. Wile acknow edging that
it is "far fromclear ... exactly what Congress intended to

nodi fy in each section of 922," the majority concluded that "[a]t
nost ... Congress intended to avoid the prosecution of

"unintentional mssteps.'" 1d. (quoting United States v.

Qobi echie, 38 F.3d 309, 312 (7th Cr. 1994)). The Fourth GCrcuit
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maj ority found that "the act of possessing a firearmby a felon
does not fall into the class of 'unintentional m ssteps'
envi si oned by Congress when it enacted FOPA. " 1d. at 606
(quoting Qoiechie 38 F.3d at 312). Finally, the majority

di stinguished Staples and X-G tenent Video, finding that "a

person who pleads guilty to, or is convicted by jury of, a felony
cannot, thereafter, reasonably expect to be free fromregul ation
when possessing a firearm" |d. at 607.°

As we read Staples and X-Citenent Video, where an

el ement of a statute has the effect of making otherw se | awf ul
conduct a crimnal offense -- as, for exanple, the status of
being a felon in the case of Section 922(g)(1) -- our analysis
must begin with the presunption that the el enent includes a

scienter requirenent. See Staples, 511 U S. at 618-19; X-

Ctenment Video, 513 U. S. at 72. Langley takes the opposite

approach and begins with a presunption that there is no scienter
requi renment on the basis of judicial constructions of the
predecessor statute. The mgjority in Langley assuned that
Congress legislated wth thorough know edge of the jurisprudence
surroundi ng the statutes being nodified. Langley apparently
assunes, however, that Congress ignored "the famliar proposition
that '[t]he existence of a nens rea is the rule of, rather than

the exception to, the principles of Angl o-Anerican crim nal

® W need not scrutinize the other case to reach this
issue, United States v. Capps, 77 F.3d 350 (10th G r. 1996) since
it closely follows the analysis in Langley and reaches an
identical result.
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jurisprudence,'" United States v. U S. Gypsum Co., 438 U S. 422,

436 (1978) (quoting Dennis v. United States, 341 U. S. 494, 500

(1951)), and the so-called Mrissette presunption, see Mrissette

v. United States, 342 U. S. 246, 271 (1952), that nens rea extends

to elements that take otherw se | awful conduct and subject it to
crimnal sanction. W do not think this depiction of Congress'
know edge is plausible or that it is consistent with the Suprene
Court's jurisprudence. Further, by taking earlier judicial
constructions of the predecessor statutes as its starting point,
Langl ey ignores the possibility that those constructions were

inconsistent wwth Staples and X-Citenent Video and that those

deci si ons abrogated them

Rat her, we find ourselves far nore persuaded by Judge

Phillips's tour de force in partial concurrence with the Langl ey
majority.’ Judge Phillips notes that the presunption that mens

rea applies "runs not only to those elenents that define the core
conduct proscribed but also to any el enents that define

ci rcunstances upon which crimnality of the conduct turns."” 62

F.3d 602, 614 (Phillips, J., concurring and dissenting). The
Supreme Court has consistently been unwilling to find sufficient
contrary intent to overcone that presunption either in
congressional silence or in anbiguous statutory text or

| egislative history. 1d. at 615 (citing Staples, 511 U S. at
606; X-GCtenent Video, 513 U. S. at 77-78). Judge Phillips then

" Three other judges joined Judge Phillips's opinion.
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enbarks on a detailed reading of the |egislative history --
conparing the different versions of FOPA that were introduced in
the 96th through 99th Congresses -- and finds in them no

i ndi cation that Congress had a clear intent to exclude the
defendant's crimnal history status fromthe scienter
requirenment. 1d. at 615-17. As Judge Phillips observes, the
primary itemof |egislative history the Governnment proffered in
favor of its reading of the statute applied to an earlier version
of FOPA that significantly differed fromthe version ultinmately
adopted. |d. at 616-17. At the end of his analysis, Judge
Phillips finds -- as do we -- no principled distinction between
the nens rea requirenent in the felon-in-possession statute and

those at issue in Morissette, Liparota v. United States, 471 U S.

419 (1985), Staples, and X-Citenent Video.

Even if we found the Langley ngjority's analysis
convincing -- and, to be explicit, we do not -- we would al so
have to address the factual differences between that case and
Kitsch's. In Langley, the defendant had no basis for claimng
that he | acked know edge of his status as a convicted felon. Hi's
claimwas only that the district court erred in failing to
instruct the jury that it had to find such know edge. | ndeed,
Judge Phillips's concurring and di ssenting opinion wuld have
affirmed on the basis that the district court's error in failing
to give the instruction was harm ess. Langley, 62 F.3d at 619.
Here, by contrast, Kitsch has plausibly averred that he

reasonably believed that his conviction had been expunged or set

12



aside and was, therefore, not a conviction for purposes of the
statute.® Thus, Kitsch presents us with the very defendant the
Langl ey majority thought could not exist: one who is a felon
wWithin the statutory definition but has no reason to believe that
he is subject to additional regulation. |Indeed, the Langley
majority's finding that "a person who pleads guilty to, or is
convicted by jury of, a felony cannot, thereafter, reasonably
expect to be free fromregul ati on when possessing a firearm" id.
at 607, assunes the very fact in issue. Only a know ng felon can
reasonably expect to be subject to additional regulation. Wile
the class of people who have been convicted of a felony, but to
whom knowl edge of that fact cannot be inputed, is small, the
facts averred in this case denonstrate that it is not non-
exi stent.?®

Because the universe of scenarios is l[imted in which
know edge of the defendant's status as a felon can plausibly be
contested, it is not surprising that Kitsch cannot cite to a case
in which a court has applied the scienter requirenent he seeks.
The cases the parties cite in which this issue has been addressed

fall into two categories. Mst of them |ike Langley, involve

® Although it is a "deeply rooted" el enent of Anerican
jurisprudence that "ignorance of the law or a mstake of lawis
no defense to crimnal prosecution,” Cheek v. United States, 498
U S 192, 199 (1991), Kitsch appears to have been keenly aware of
the portions of the federal firearns |laws relevant to him

°In his brief, Kitsch also posits that defendants with
traumatic brain injuries or strokes mght find thenselves in this
category. Def. Br. at 4.
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def endants who have no plausible claimto | ack of know edge but
nonet hel ess claimthat the jury instructions were defective
because they failed to require the jury to find scienter as to
the prior conviction. It is not surprising that the argunent
finds little purchase under those conditions and frequently, as
Judge Phillips did in Langley, courts have found that any error
caused by failure to instruct on scienter would be harmess. A
few of the cases involve the question of whether a restoration of
civil rights to a felon is sufficient to trigger the saving

provision of 18 U.S.C. § 921(a)(20). See, e.dg., United States v.

Estrella, 104 F.3d 3 (1st Cr. 1997). Because such cases
typically involve intricate questions about the restoration of
civil rights under state |law, they have generally involved not a
defendant's m stake of fact as to his prior conviction but rather
a mstake of law as to the nature of the restoration. '° As we
not ed above, m stake of law is generally not a defense and so
these cases did not need to reach the nore difficult questions we
face here.

It is for this reason that the Governnent's claimthat
fel on-in-possession is a "general intent crinme," see Gov't Br. at
4, is not dispositive. To be sure, our Court of Appeals has

referred to a violation of Section 922(g) as "a crinme of general

Y I'n nost of these cases, as in Estrella, the
restoration cones by dint of statute rather than sonme further
proceeding. It is, therefore, entirely possible that a
def endant, understanding conpletely his factual situation, could
be m staken as to whether such a restoration had occurred by
operation of |aw.
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intent." United States v. WIllians, 892 F.2d 296, 303 (3d Cr.

1989). That portion of WIlIlianms, however, dealt with an attenpt
by the defendant to negate his nens rea wth regard to the
possessi on el enent based on voluntary intoxication. Thus, the
only finding in Wllianms for which the general intent nature of
the crine is a predicate is "[f]or general intent crines,
evi dence of voluntary intoxication is not an acceptabl e nmethod of
negating the required intent.” 1d. That is clearly not relevant
her e.

Qur Court of Appeals has nost recently described the
di stinction between general and specific intent as: "Specific
intent requires not sinply the general intent to acconplish an
act with no particular end in mnd, but the additional deliberate
and consci ous purpose of acconplishing a specific and prohibited

result.”" Pierre v. Attorney Ceneral, 528 F.3d 180, 189 (3d Cr.

2008) (en banc). It is, therefore, unsurprising that our Court
of Appeal s has described Section 922(g)(1) as a general intent
crime since nothing in the statute could reasonably be read to
require the "deliberate and consci ous purpose of acconplishing a
specific and prohibited result.”™ Under this definition, the
machi ne gun statute at issue in Staples would al so properly be
descri bed as a "general intent” crine. That does not, however,
mean that no nens rea requirenent attaches to circunstance

el ements that nust acconpany the prohibited act.

In United States v. Weiler, 458 F.2d 474 (3d Cir.
1972), the defendant was accused of violating Section 922(g)(1)
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and requested jury instructions requiring the Governnent to prove
both that he knew he had been convicted of a felony and that the
gun was capable of expelling a projectile, i.e. that it net the
statutory definition of a "firearm. The Court found that "[t] he
general instruction with respect to intent and m stake or
accident was all the defendant was entitled to on this point in
t he absence of any evidence supporting the particularized
theories contained in the two requested instructions.” 1d. at
475. Were it the case, as the Governnent contends, that no
scienter requirenment ever attaches to the prior felony conviction
el ement, Weiler would properly have been di sposed of by such a
bl anket rule.™ Instead, however, the Court determ ned that he
was not entitled to the instructions because he had presented no
evi dence supporting a theory that he | acked such scienter. The
clear inplication of that ruling is that, under at |east sone
ot her factual circunstances, such an instruction m ght be
required. |If any facts could ever require such an instruction,
what Kitsch avers here nust be sufficient to do so.

Finally, even were we not to find that Staples al one
provi des sufficient support for granting Kitsch's notion, we
woul d have to address the constitutional questions raised by the

Suprenme Court's decision just over a nonth ago in Heller.

1 Even had Wil er adopted such a bl anket rule, that
woul d not necessarily be dispositive here because Wil er predates
Staples, X-CGtenent Video, and, of course, Heller.
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In Heller, the Court found for the first time that the
Second Anmendnent "guarantee[s] the individual right to possess
and carry weapons in case of confrontation.” 128 S. C. at 2797.
The Court acknow edged that |ong-standing limtations on the
owner shi p and use of weapons, including Section 922(g)(1), were
consistent wth that guarantee. [d. at 2816-17. Neverthel ess,
because the Constitution directly guarantees the right, such
limtations are subject to some |level of increased scrutiny. *?
As Justice Scalia put it for the Court, "[t]he very enuneration
of the right takes out of the hands of governnent -- even the
Third Branch of Governnent -- the power to decide on a case-by-

case basis whether the right is really worth insisting upon.”

Id. at 2821.

A statute that inposes crimnal penalties for the
exerci se of an enunerated constitutional right despite
def endant's reasonable belief in good faith that he has conplied
with the law nust, at the very |least, raise constitutiona
doubts. Post-Heller, the Governnent's desired construction of
Section 922(g)(1) inposes just such a burden on defendants who,
for whatever reason, reasonably believe that they are not felons
Within the statutory definition. Faced with a statute that

raises this sort of doubt, it is "incunbent upon us to read the

2 Heller did not address the precise degree of
scrutiny required in such cases because it found that the | aw at
i ssue woul d be unconstitutional "[u]nder any of the standards of
scrutiny that we have applied to enunerated constitutional
rights.” 1d. at 2817.
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statute to elimnate those doubts so |long as such a reading is

not plainly contrary to the intent of Congress.” X-Ctenent

Video, 513 U S. at 78 (citing Edward J. DeBartolo Corp. v Florida

@Qulf Coast Bldg. & Constr. Trades Council , 485 U. S. 568, 575
(1988)).

Here, the construction that we adopt -- which we would
have done pre-Heller -- has the added benefit of avoi ding
potenti al doubts post-Heller about the statute's
constitutionality, at |least as applied to Kitsch. Accordingly,
we find that the word "knowingly” in 18 U S.C. 8§ 924(a)(2), when
applied to the offense in 18 U . S.C. 922(g)(1), nodifies both the
el ements of possession of the firearmand the status as a
convicted felon.™ W will therefore grant defendant's notion as
to this issue and will instruct the jury that, in order to
convict Kitsch, the Governnment nust prove beyond a reasonable
doubt that he knew or was willfully blind to the fact that he had

a prior felony conviction that had not been set aside or

expunged.

B. Entrapnent by Estoppel

Kitsch al so seeks to present a defense of entrapment by
estoppel. "This defense arises when a governnment official tells

a defendant that certain conduct is |egal and the defendant

13 Kitsch does not contend that any scienter
requi rement should apply to the interstate comerce el enent,
whi ch, as Judge Phillips notes in Langley, is purely
jurisdictional. 62 F.3d at 619.
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commts what otherwi se would be a crine in reasonabl e reliance on

the official representation.” United States v. Pitt, 193 F.3d

751, 758 (3d Cr. 1999). A defendant who raises this defense
must prove by a preponderance of the evidence that: "(1) a
governnent official (2) told the defendant that certain crim nal
conduct was legal, (3) the defendant actually relied on the
governnent official's statenents, (4) and the defendant's
reliance was in good faith and reasonable in light of the
identity of the governnent official, the point of |aw
represented, and the substance of the official's statenent."

United States v. Stewart, 185 F.3d 112, 124 (3d Cr. 1999)

(quoting United States v. West Indies Transp., Inc., 127 F.3d

299, 313 (3d Cr. 1997)).

Kitsch bases his claimon the statenments of Theodore
Beck, a federal firearns licensee ("FFL") and an acquai ntance of
Kitsch's. The primary contested issue with regard to the defense
in this case is whether an FFL is a governnent official for
pur poses of the entrapnent by estoppel defense. The Mddel Penal
Code provision restricts the defense to reliance on "an offici al
interpretation of the public officer or body charged by law with
responsibility for the interpretation, adm nistration or
enforcenent of the |aw defining the offense.” MPC §
2.04(3)(b)(iv). Kitsch argues that Beck, as an FFL, neets that
definition because he is "authorized by the federal governnent to
gat her and di spense information in regards to the purchase of

firearms" and is "statutorily nmandated to fulfill severa
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requi renments when executing the sale of a firearm" Def. Br. at
7.

Al t hough our Court of Appeals has not, several other
Circuits have addressed the question of whether an FFL is a
governnent official for purposes of this defense. O these, only
the Ninth Crcuit, in a divided decision, has found that an FFL

can be a governnent official for the purposes of an entrapnent by

estoppel defense. In United States v. Tall madge, 829 F.2d 767,
774 (9th Gr. 1987), the majority found that the Governnent has
given FFLs "the affirmative duty of inquiring of a prospective
buyer whether he has a crimnal record that woul d nake it
unlawful for himto purchase a firearm and has required them"to
i nform buyers concerning the restrictions inposed by Congress on
the purchase of firearns.” Based on that finding, the majority
concluded that "[c]learly, the United States Governnment has nade
licensed firearns deal ers federal agents in connection with the
gat hering and di spensing of information on the purchase of
firearns." 1d.

Judge Kozi nski vigorously dissented, finding that "the
statenments on which the npjority relies as the basis of the
estoppel were uttered by soneone who is not even a federal
enpl oyee, nuch less an official authorized to speak for the
governnent." 1d. at 777 (Kozinski, J., dissenting). Judge
Kozi nski pungently added, "[a] gun dealer is not a governnent
official; he is a private individual whose economc interest lies

in consunmmating the transaction, not scotching it. Had Tall madge
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wanted an authoritative interpretation of the applicable |aw, he
could well have witten to the Departnent of the Treasury, Bureau
of Al cohol, Tobacco and Firearns, whose nane and address is
inscribed on the Firearns Transaction Record he was required to
fill out." 1d. at 778.

Every other court of appeals to address the issue has

found that an FFL is not a governnent official for this purpose.

See United States v. Hardridge, 379 F.3d 1188, 1193 (10th GCr.

2004) (finding that FFLs "cannot provide an authoritative

interpretation of what the law requires”); United States v.

Howel | , 37 F.3d 1197, 1206 (7th Gr. 1994) (finding that an FFL's
"license to sell firearns does not transformhiminto a

governnent official"); United States v. Billue, 994 F.2d 1562,

1569 (11th Gr. 1993) ("[A] federal license to sell firearns does
not transform private |licensees into governnent officials,
thereby creating a potential entrapnent by estoppel defense.");

United States v. Austin, 915 F.2d 363, 366-67 (8th Cr. 1990)

("Despite the affirmati ve duty Congress has inposed upon
federally licensed firearns dealers to enforce federal firearns
| aws at the point of sale, we cannot agree that this role, or
their federal license to sell firearms, is sufficient to
transformtheminto governnment officials, at |east for purposes
of the entrapnment by estoppel defense.") (internal quotations
omtted).

We find nore persuasive Judge Kozinski's dissent and

the rulings of the other circuits. Although FFLs have a
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significant role to play in the enforcenent of federal firearns
| aws, that does not nmake them governnment officials whose
interpretations of the | aw should bind the Governnent. The nere
fact that regulations on the sale of particular itens give sone
enforcenent responsibilities to private sellers does not neke
t hem governnent officials. Wre it otherw se, pharnmacists,
liquor store clerks, and in sone states gas station attendants --
see, e.qg., N J. Stat. Ann. 8§ 34:3A-6, 3A-7 (prohibiting
di spensing of fuel by one who is not a gas station attendant and
requiring gas station attendants to enforce that prohibition) --
woul d all be governnent officials whose interpretations of |aw
are binding on public | aw enforcenent. W do not think such an
interpretation is consistent with the limted scope of the
entrapnent by estoppel defense.

Because we find that Theodore Beck was not a governnent
of ficial for purposes of the entrapnent by estoppel defense,

Kitsch is not entitled to a jury instruction on that defense.

BY THE COURT:

/sl Stewart Dal zell, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA : CRI M NAL ACTI ON
V. :
W LLI AM KI TSCH : NO. 03-594- 01
ORDER

AND NOW this 1st day of August, 2008, upon
consi deration of Kitsch's notion in |limne (docket entry # 101),
t he Government's response (docket entry # 111), and Kitsch's
reply (docket entry # 115) and for the reasons set forth in the
acconpanyi ng Menorandum it is hereby ORDERED that Kitsch's
notion is GRANTED I N PART and DENIED I N PART as detailed in the
Menor andum

BY THE COURT:

/sl Stewart Dal zell, J.




