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This case arises out of efforts to clean up a site
| ocated at 15 South Bacton Hill Road in East Whitel and Townshi p,
Chester County, PA (the “Site”) pursuant to the Conprehensive
Envi ronnment al Response, Conpensation, and Liability Act
(“CERCLA"). Before the Court is a notion by the Environnental
Protection Agency (“EPA’) to approve a consent decree between the
EPA and Frazer Exton Devel opnment LP (“FED’). Follow ng a

heari ng, the Court now approves the consent decree.

BACKGROUND
A The Site
The Site in this case was previously owned and operat ed
by the Foote M neral Conpany as a chem cal processing facility

known as the Frazer Facility. The Site is |located on or near the



| and where the Frazer Facility was located.* The Frazer Facility
was operated by Foote Mneral? until 1991, when the Facility was
cl osed and the buildings denolished. The Facility' s operation
created |l arge quantities of hazardous substances, which were
di sposed of in linmestone quarries on the Facility's property.
These substances contam nated soil on the Site and the ground
wat er beneath the Site, causing a plune of contam nation that
extends approximately two mles east of the Frazer Facility.

On Novenber 20, 1998, Frazer/Exton Devel opnent (“FED’)
purchased the Site to develop for residential use. FED had ful

knowl edge of the existing contam nation of the Site.

B. Enf orcenent H story

During the 1970s and 1980s, Foote M neral engaged in
cl ean-up and nonitoring efforts pursuant to adm nistrative orders
i ssued by the Commonweal th of Pennsylvania. The EPA becane
involved in renediation efforts in 1988. On June 29, 1990, the
EPA entered into a consent order with Foote M neral requiring
Foote to conduct a groundwater survey, institute a five-year

nmoni tori ng program of private drinking water supplies, and

! The Site is conprised of the contam nated portions of

the Frazer property, as well as nearby areas that were not a part
of the Frazer property, but were contani nated as hazardous
substances m grated through the groundwater.

2 In 1988, Foote M neral was purchased by Cypress M nera
Conpany, but the purchase has no effect on the consent decree.
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provide an alternative drinking water source to affected
residents. The Site was added to the National Priorities List of
Superfund Sites in Cctober 1992. In Septenber 1996, the EPA and
Foote entered into a second consent decree that required Foote to
conduct a renedial investigation and feasibility study.

On March 31, 2006, the EPA issued a Record of Decision
(“ROD"), selecting a permanent renmedy for the Site. FED and
Chenetal | Foote Corporation, the sucessor-in-interest to Foote
Mneral, were notified of their potential liability to renedy the
site under CERCLA. On July 21, 2006, FED volunteered to perform
the work required by the ROD. Chenetall declined to negotiate an

agreenent with the EPA

C Current Consent Decree

On January 22, 2007, as a result of FED s offer to
performthe work required by the ROD, the EPA and FED entered
into an Adm nistrative Settlenent Agreenent and Order on Consent
for the purpose of conmencing the design phase of the renedi al
action contenplated by the ROD. Notice of the proposed consent
decree was | odged with this Court on June 26, 2007. The United
States requested that the Court take no action on the consent
decree at that tine.

Notice of the proposed consent decree was al so
published in the Federal Register for at least thirty days to

afford an opportunity for public corment. East Whitel and
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Township is the only entity that comented on the proposed
consent decr ee.

Under the proposed consent decree, FED will reinburse
EPA for half of its outstanding costs ($311,447) and will pay the
interimand future costs contenplated by the consent decree. FED
will also pay for and performthe renedial action that was
selected by the EPAin the ROD. Essentially, the ROD calls for
1) renoval of the waste and contam nated soil fromthe site; 2)
steps such as placing clean fill on the Site and capping the
gquarries to prevent the contam nation of groundwater; 3) |ong-
termnonitoring of the groundwater; 4) institutional controls to
prevent residential use of inpacted groundwater and the capped
quarry areas; and 5) review of the progress of the renedy at
| east once every five years to ensure that the renedy continues
to be protective of public health and the environnent.

FED has commenced work under the ROD. Initially, EPA
estimated the cost of the ROD at approximately $14 mllion. The
Governnment’s notion states that, as of the notion, FED had
actually spent about $7 million and expects to spend about $16
mllion nore to conplete the work. At the hearing on July 24,
2008, defendant inforned the Court that even nore progress has
been made since the Governnment provided these nunbers to the
Court. As of the hearing, defendant had spent approxi mately $29

mllion on the Site and anticipated that about $2.5 million worth



of work and nonitoring remained to be done.

D. Expl anation of Significant D fferences

During the course of the work that FED has al ready
conducted, it was |earned that the volunme of contam nated soil is
| arger than was estinmated in the ROD. Therefore, the ROD had to
be revised. On April 7, 2008, EPA signed an Expl anati on of

Significant Differences® (“ESD') to officially revise
the ROD. The ESD anends the ROD by expanding the area to be
capped, revising clean-up standards for certain contam nants, and
“allowi ng the use of perneability barriers in areas where the
depth of the contam nated soil is such that the volunme is too
large to fit into the expanded capped areas.” Gov't’s Response
to Cooments 6 (doc. no. 4).

The ESD was advertised and initially released to the
public on Decenber 1, 2007, subject to a 30-day public conment
period. An EPA Public Availability Session was held at the East

Wi t el and Townshi p Buil di ng on Decenber 18, 2007 in order to

3 An expl anation of significant differences is required

by 42 U S.C 8§ 9617, which provides that “the President or the
State shall publish an explanation of the significant differences

and the reasons such changes were nade,” if, “after adoption of a

final renedial action plan,” “any renedial . . . [or] enforcenent

action . . . is taken, or . . . any settlenent or consent decree
is entered into, and . . . such action, settlenent, or

decree differs in any significant respects fromthe final plan.”
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di scuss the ESD and answer any questions about it.*

Il. LEGAL STANDARD

“A court should approve a consent decree if it is fair,
reasonabl e, and consistent with CERCLA s goals. In evaluating
the fairness of a consent decree, a court should assess both
procedural and substantive considerations. Procedural fairness
requires that settlenent negotiations take place at arm s | ength.
A court should | ook to the negotiation process and attenpt to
gauge its candor, openness and bargai ni ng bal ance. Substantive
fairness requires that the terns of the consent decree are based
on conparative fault and apportion liability according to
rational estimates of the harmeach party has caused. As |long as
t he neasure of conparative fault on which the settlenent terns
are based is not arbitrary, capricious, and devoid of a rational
basis, the district court should uphold it. A consent decree
only need be based on a rational determ nation of conparative
fault, . . . whether or not [a district court] would have

enpl oyed the sanme nethod of apportionnment. 1n re Tutu Water

Wlls CERCLA Litig., 326 F.3d 201, 207 (3d Cr. 2003). A

district court’s approval of a consent decree is reviewed for

abuse of discretion. | d.

4 | f the proposed consent decree is entered, the parties

will file a notion to incorporate the ESD revisions into the
consent decree. Gov't’s Response to Comrents 6.
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I'11. APPLI CATI ON

No objections were fil ed opposing the entry of the
consent decree. During the public coment period, East Witel and
Townshi p, the township in which the Site is |ocated, nmade 19
comments regarding the decree. In its coments, East Witel and
argued that the “Consent Decree is unusual and/or ‘i nappropriate,

i mproper and/or inadequate because of the issues identified in
East Wiiteland’s comments. East Witeland’s comments are
addressed in detail on pages 13-33 of the United States’ Response
to Comments.® At the hearing on July 24, 2008, East Wiitel and
informed the Court that it is satisfied with the Governnent’s and

t he Defendant’ s responses to its coments and that it does not

oppose the entry of the consent decree.®

5 The comrents thenselves are attached as Exhibit Ato

the United States’ Response.
6 One issue raised by East Wiiteland in its coments was
al so raised by the Court and addressed by the parties at the
heari ng. The consent decree requires that FED nust give notice
of the consent decree and other information relating to this case
to a grantee of a property interest “at least thirty days prior
to the conveyance of any interest in property owned or controlled
by [FED] | ocated within the Site including, but not limted to,
fee interests, |easehold interests, and nortgage interests.”
Consent Decree Y V.9.b. “The transfer of a life estate interest
to a prospective occupant of the Property shall not be deened a
conveyance of an interest in property for purposes of this
[ notice] provision.” 1d.

The Site is being devel oped by FED into an age-
restricted community for retired individuals. The inhabitants of
the community receive life estates. The concern raised by East
Wi teland and the Court is that the consent decree specifically
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First, East Witeland criticized the order in which
work on the Site has proceeded. After the ROD was adopted by the
EPA, FED began work on the site. East Wi tel and conpl ai ned t hat
this work cannot possibly conply with the consent decree and that
it was inappropriate for work to begin before entry of the
Consent Decr ee.

Section 9622(e)(6), Title 42 of the U S. Code provides
that, after a remedial investigation has been initiated by the
President, renedial action should not be undertaken at the site
unl ess approved by the President. 42 U S.C. 8§ 9622(e)(6).

Here, the work undertaken by FED at the Site has been supervised
by the EPA and the work has been in conformty with the ROD

whi ch was approved by the EPA. Furthernore, the CGovernnent

poi nts out that, even though sone work has been done, FED w ||
still have to neet each quality assurance requirenent in the

consent decree. The consent decree provides for a variety of

relieves FED froman obligation to give notice to the very people
who will inhabit the Site.

At the hearing, the parties explained that the Consent
Decree’s statenent that the transfer of a life estate shall not
be deemed a conveyance of a property interest was designed to
avoid any potential liability on the part of the |life estate
hol ders. Purchasers of |life estates on the Site have thus far
received notice that the Site is a Superfund site and, pursuant
to an agreenent between FED and East Witel and, they wll
continue to receive such notice.



measures, such as sanpling and inspection, that wll allow the
EPA to nonitor progress and determ ne whether the work is
proceeding in conformty with the Consent Decree. FED wll still
be required to conply with all of these neasures even though it
has al ready done sone work. Because EPA has approved the work
done at the site and will enforce all the requirenents set forth
in the consent decree, the consent decree may be entered al t hough
sone wor k has been perforned.

Second, East Wi tel and di sagreed with sone of the
sci ence underlying EPA's decisions. In its responses, the EPA
| ays out each dispute and explains the rationale for its
deci sion. East Witel and has provided only m nimal information
about each dispute in its comments and cites to no scientific
authorities. This unsupported criticismis insufficient to
overcone the deference owed to the EPA' s judgnent in negotiating

t he consent decree.

| V.  CONCLUSI ON

Upon an exam nation of the proposed consent decree, the
Governnment’ s response to conments on the decree, and follow ng a
hearing on the decree, the Court concludes that the decree is
procedural ly and substantively fair, and that it is reasonable
and consistent wwth CERCLA s goal of “ensur[ing] the cleanup of

the nation’s hazardous waste sites.” In re Tutu Water Wells, 326




F.3d at 206. Therefore, the Court will grant the Government’s

notion to approve and enter the consent decree.
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