I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PROFAST COVMERCI AL : ClVIL ACTI ON
FLOORI NG, | NC. )
V.
LANDI S, LTD. E NO. 08-1615
MEMORANDUM AND ORDER
McLaughlin, J. July 21, 2008

This is a contract dispute brought under the Court’s
diversity jurisdiction by Profast Conmercial Flooring, Inc.
(“Profast”), a flooring contractor, and Landis, LTD (“Landis”), a
flooring supplier, over Landis’s alleged delivery of non-
conform ng goods. Default has been entered agai nst Landis for
failing to tinmely respond to Profast’s conplaint and Profast has
requested entry of default judgnent. Upon review of the parties’
subm ssions, the Court will deny Profast’s request for entry of
default judgnent and lift the default.

Profast served its conplaint upon Landis on May 13,
2008, by personal service. Wen Landis failed to answer or
ot herwi se respond within the 20 days provided by Fed. R Cv. P.
12(a) (1) (A (i), Profast filed a request for entry of default and
entry of default judgnent on June 3, 2008. The requested default

judgnent was for $216,902.52 plus costs of $410. 00,



The Cerk’s Ofice entered default on June 3, 2008. On
June 5, 2008, Landis filed a pro se answer in this Court which
addressed the substance of Profast’s conplaint but did not
request that the default be lifted.

On June 9, 2008, this Court issued an Order requiring
Landis to show cause why a default judgnent should not be entered
against it. The Court also required Landis to retain |licenced
counsel, noting that only individuals are entitled to represent

thensel ves pro se in federal court. See Rowand v. California

Men’s Col ony, 506 U.S. 194, 201-02 (1993); Eagle Assocs. v. Bank

of Montreal, 926 F.2d 1305, 1309 (2d Cr. 1991). At Landis’s

request, the Court extended the tinme for responding to the show
cause order to July 3, 2008.

On the July 3 deadline, Landis’s counsel entered a
noti ce of appearance and filed an answer, but did not file a
response to the show cause order or otherw se address the reasons
for Landis’s default. Profast filed a response four days |ater,
noting Landis’s failure to respond and again requesting an entry
of judgnent. Not until July 9, 2008, six days after the Court’s
deadline, did Landis file a response to the Court’s Order and
respond to the default.

In its belated response, Landis states that its
princi pal and his spouse had been undergoi ng nedi cal procedures

that distracted himfromhis efforts to obtain counsel and



respond to the Court’s order. Landis also states that its
princi pal had m sunderstood the Court’s show cause order as
requiring that Landis respond to Profast’s conplaint. Landis’'s
princi pal had therefore only instructed its new y-retained
counsel to file an answer and had not told counsel of the Court’s
Order or provided counsel with a copy. Counsel for Landis states
that he was unaware of the Court’s Order to show cause until he
received a copy of Profast’s July 7th subm ssion requesting the
entry of default judgnent. Landis contends that both its default
and its delay in responding to the Court’s Order were not
del i berate and have caused no prejudice to Profast. It requests
that Profast’s request for default judgnment be denied and the
default lifted.

Prof ast responds that it has suffered prejudice from
Landi s’ s del ay because it incurred attorneys fees in noving for
default. Profast also says that, after serving the conpl aint but
before requesting default, it sent two letters to Landis,
advising it of its obligation to respond, which Landis ignored,
suggesting willful ness. Profast contends that Landis’s answer
concedes that Landis provided Profast with non-conform ng goods
and that Landis therefore has no neritorious defense to its
claims. Profast requests that the Court enter the requested
default judgnent, or in the alternative, enter judgnent as to

l[tability only and hold a hearing on damages. Profast also



suggests, w thout elaboration, that the Court inpose attorneys
fees and costs incurred by Profast in serving its conplaint in
t he amount of $60.00 and in securing the default in the anount of
$750. 00.

Federal courts do not favor the entry of defaults or
default judgnents, preferring that cases be decided on their
merits and requiring that doubtful cases be decided in favor of

the party seeking to set aside default. U.S. v. $55,518.05 in

U.S. Currency, 728 F.2d 192, 194-95 (3d G r. 1984). The sane

factors are to be considered in deciding whether to enter or to
set aside a default or default judgnent: 1) whether the
plaintiff will be prejudiced; 2) whether the defendant has a
nmeritorious defense; and 3) whether the default was the result of
the defendant’s cul pable conduct. [d. (applying factors to

nmotion to set aside default or default judgnent); Chanberlain v.

G anpapa, 210 F. 3d 154, 164 (3d Gr. 2000) (applying factors to
nmotion for entry of default judgnent).

Al'l of these factors mlitate against the entry of
default judgnent in this case and in favor of setting aside the
exi sting default. Profast has not identified any prejudice it
suffered fromLandis’s one-nonth delay in responding to its
conplaint. The only concrete consequence Profast nentions from
Landis’s failure to answer is the $750.00 in legal fees it

contends it incurred in noving for default. This is not the type



of prejudice necessary to support the entry of default judgnent,
which requires a showing that the plaintiff’s ability to pursue

its claimhas been hindered. Goss v. Sereo Conponent Systens,

Inc., 700 F.2d 120, 123 (3d Cr. 1983). Even if Profast’s
expendi ture of $750.00 in fees were the type of prejudice that
coul d support the entry of default judgnent, entering judgnent
agai nst Landis for the requested anount of $216,902.52 woul d be
entirely disproportionate as a penalty.

Al t hough Landis has filed an answer, it is difficult to
determine at this early stage of the litigation to determ ne
whether it has a neritorious defense to Profast’s claim Inits
answer, Landis admts that it received a purchase order from
Profast for granite tiles for which Profast paid Landis
$34, 875.50, but that when Landis delivered the tiles to Profast,
they were found to be non-conform ng because they were the
incorrect color. Answer Y 7, 9, 11. Landis also admts that,
after Profast notified Landis that the tiles were non-conform ng,
Landis attenpted to provide substitute goods, but was unable to
provi de the requested nunber of replacenent tiles. Answer Y 12-
14. Landis pleads that it is without know edge or information
sufficient to forma belief of the truth of Profast’s allegations
that, after Landis could not provide a sufficient nunber of
repl acenent tiles, Profast purchased tile of the proper color

from anot her supplier and renoved Landis’s replacenents fromits



job site, which caused Profast to incur contractual penalties for
the resulting delay in finishing its tile work.

Fromthe adm ssions in Landis’s answer, it is unclear
whet her and to what extent Landis was able to cure its admtted
initial delivery of non-conform ng goods by procuring replacenent
tiles. Because properly evaluating Profast’s claimand Landis’s
defense will require the devel opnent of facts in discovery, and
because the law requires the benefit of the doubt be given to the
party opposing default, the Court cannot say that Landis does not
have a neritorious defense to Profast’s clains.

The final factor in evaluating whether to enter or set
aside default or default judgnent is the defendant’s cul pable
conduct. Nothing in the parties’ subm ssions suggests that
Landis’s failure to tinely respond to the conplaint or the
Court’s orders was willful. Although the Court does not
count enance the disregard of its Orders, it trusts that now that
Landis is represented by counsel, that behavior will not reoccur.

For these reasons, the Court will deny Profast’s
request for entry of default judgnment and will set aside the
exi sting default against Landis. The Court wll pronptly
schedule a Rule 16 conference by separate order, so that this

case may proceed on the nerits.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PROFAST COMMVERCI AL : CIVIL ACTI ON
FLOORI NG, | NC. :

V.
LANDI S, LTD. : NO 08- 1615

ORDER

AND NOWthis 21st day of July, 2008, upon consideration
of the plaintiff’s Request for Entry of Judgnent of Default and
the parties’ responses to the Court’s Show Cause Order of June 9,
2008, IT IS HEREBY ORDERED, for the reasons set forth in the
acconpanyi ng Menorandum t hat:

1. The plaintiff’s Request for Entry of Judgnent of
Default (Docket No. 4) is DEN ED.

2. The default entered by the Oerk of Court on June
3, 2008, is SET ASIDE.

3. The Court will pronptly schedule a Rule 16

conference with the parties by separate order.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




