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MVEMORANDUM AND ORDER

Fullam Sr. J. July 21, 2008

In April 1999, plaintiff, as franchisee, entered into a
franchi se agreement with the defendant Exxon Mbil, in connection
with a filling station being operated by plaintiff. The term of
the franchise was 10 years. |In 2000, Exxon Mobil assigned the
franchi se agreenment to Conoco Phillips, which | ater reassigned
the agreenent to Getty Petroleum The agreenent was | ater
assigned to Lukoil G| Conpany.

I n Septenber 2007, plaintiff filed this action in the
Court of Common Pl eas of Chester County, by nmeans of a docunent
entitled “Action for Declaratory Judgnent — Conplaint to Declare
Witten PMPA Franchi se Agreenent Term nated and Null and Void.”
Naned as defendants were all of the oil conpanies which, in
succession, had been plaintiff’s franchisors. Plaintiff alleged
that it had been damaged by the successive assignnents of the
franchise. Plaintiff not only sought cancellation of the
franchi se agreenent as of a date in February 2007, but al so

cl ai mred danages, treble damages, counsel fees, etc.



Exxon Mobil, by stipulation of all the parties, renoved
the case to this court. Shortly thereafter, in Cctober 2007,
counsel for Exxon Mobil wote a letter to plaintiff’s counsel
poi nting out that Exxon Mobil had termnated its interest in
plaintiff’s activities in 2000; that the assignnment was expressly
permtted by the franchi se agreenent; and that plaintiff would be
wel | advised to withdraw the conpl aint, insofar as Exxon Mobi
was concer ned.

| ndeed, paragraph 12.7 of the Franchi se Agreenent
attached to plaintiff’s conplaint clearly permtted the
assignnment, and rules out any possible claimby plaintiff against
Exxon Mobi | .

Not |ong after receiving the above letter, plaintiff’s
counsel tel ephoned Exxon Mbil’s counsel, advising that plaintiff
woul d probably withdraw all clains agai nst Exxon Mbil, but that
he needed time in order to communicate with his client further.
Because of an illness in the famly of plaintiff’s owner, there
was sone further delay, but in Decenber 2007, plaintiff’s counsel
notified defense counsel that the case would be withdrawn as to
Exxon Mobil, and shortly thereafter sent a formof rel ease, which
had al ready been signed by plaintiff.

Counsel for Exxon Mobil took the position that, because
of the delay, Exxon Mobil would no longer be willing to settle

the case unless plaintiff also agreed to pay Exxon Mbil’s



counsel fees, allegedly provided for in paragraph 20.6(b) of the
Franchi se Agreenent.

In the neantine, the case had been referred to
arbitration, and the arbitration hearing was iminent. Plaintiff
had reached settlenents with all of the other defendants, and al
parties agreed that the arbitration hearing should not take
place. Plaintiff’s counsel notified the deputy clerk that the
arbitration hearing would not be required, because the case had
been settled. Thereupon, | entered an Order dism ssing the
action pursuant to L.R Cv. P. 41(b).

Exxon Mobil has filed a notion to vacate the dism ssal
order, because (a) before it was entered, Exxon Mbil had filed a
nmotion for judgnment on the pleadings which had not been rul ed
upon, and (b) that defendant’s claimof entitlenment to counsel
fees had not yet been resol ved.

The sole renmaining disputes are between plaintiff and
Exxon Mobil. Al of the other parties are satisfied with the
final dismssal of the action. And, since plaintiff has in fact
wi thdrawn all cl ainms agai nst Exxon Mbil, there is no reason to
vacate the final judgnent of dism ssal of the action. |If
def endant wi shes to pursue its claimfor counsel fees, that can
be done post-judgnent.

In that connection, the parties mght wsh to consider
(1) the likelihood of an award of defense counsel’s fees incurred

after early Decenber 2007 seens renote; and (2) there is roomfor

3



argunent that the original assignnment of the franchise agreenent

precl udes Exxon Mbil fromentitlenment to enforce the counsel fee
agreenent in paragraph 20.6(b). | express no firmopinion on

t hese subjects, which will be resolved in the event the defendant
seeks an award of counsel fees.

An Order foll ows.
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ORDER

AND NOW this 21st day of July 2008, IT IS ORDERED:

1. The notion of defendant Exxon Mbil to vacate
this Court’s 41(b) Order dated March 25, 2008 is DEN ED

2. Def endant’ s notion for judgnent on the pleadings
is DI SM SSED as noot .

3. The def endant Exxon Mbil may, within 10 days,
apply for an award of counsel fees. Plaintiff nmay respond to any

such application within 5 days thereafter.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




