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This is an enploynent discrimnation and retaliation
case brought by Lincoln Dawson, Jr., an advertising sales
representative, against Phil adel phia Medi a Hol di ngs, Inc.
(“PMH), the successor-in-interest to his former enployer,

Phi | adel phi a Newspapers, Inc. (“PNl").?

Dawson, who is African-Anerican, worked for PNI as a
comm ssi oned advertising sales representative from August 1998
until March 2005. As a comm ssioned sal es representative, Dawson
was paid a conm ssion on the revenue he generated fromhis
advertising accounts. Dawson alleges that, after a
reorgani zation of its sales force in May 2003, PN discrimnated
agai nst himby assigning himto less lucrative clients and | ess

| ucrative geographic |ocations than conparabl e white enpl oyees.

! PWMH is the successor-in-interest to PNI, having purchased
PNI in June 2006. Defendant’s Statenent of Undi sputed Facts in
Support of its Mdition for Summary Judgnent (PMVH Stat. of Facts”)
at q1 2-3; Plaintiff’s Amended and Suppl enental Answer to
Def endant’s Statement (“Pl. Stat. of Facts”) at (T 2-3.



Dawson alleges this led to his constructive discharge in March
2005. Dawson also alleges that he was retaliated agai nst when he
conpl ained to his supervisors about the discrimnatory
distribution of territories and other discrimnatory treatnent.
He al so conpl ains of racial harassnment. Dawson brings his clains
of under 42 U S.C. 8§ 1981, as nodified by the Gvil R ghts Act of
1991. Conpl. 17 1, 27-30.

PWVH has now noved for sunmary judgnment, arguing that it
had | egitimate non-discrimnatory reasons for all of the
allegedly discrimnatory or retaliatory actions put forward by
Dawson and that Dawson was neither constructively discharged nor
raci ally harassed. Dawson opposes sunmary judgnment all egi ng that
there are disputed issues of fact on these issues. For the
reasons set out below, the Court wll grant PMH s notion and

di sm ss Dawson’ s cl ai ns.

Facts
Many of the facts here are undi sputed and have been
stipulated to by the parties. Were the parties have agreed that
a fact is undisputed, the Court has not given a citation to the

record.



A Dawson’ s Enpl oynent with PNl Prior to Its 2003
Reor gani zation of Its Sal es Force

Plaintiff Lincoln Dawson, Jr. worked at PNl from August
1998 through March 2005 in a variety of sales positions. From
August 1998 to May 2003, Dawson worked for PNl as a Comm ssioned
Retai | Sal es Devel opnent Representative.

Under the system PNl had in place as of March 2003,
commi ssi oned sal es representatives |ike Dawson were
geographically assigned to different counties and were permtted
to sell advertising anywhere in their assigned territory. As of
March 2003, Dawson was assigned to Phil adel phia County and coul d
sel |l advertising anywhere within that county. Conm ssioned sal es
representatives were also permtted to solicit any adverti sing
busi ness that they wished, with limted restrictions. One of
these restrictions was that sal es representatives were not
allowed to solicit an account that another conm ssioned
representative had done business with in the preceding thirteen
nont hs.

As of March 2003, Dawson was one of 72 conm ssioned
sal es representatives at PNI, all of whom were paid a comm ssion
on the advertising they sold for the Philadel phia Inquirer or the
Phi | adel phia Daily News. In this position, Dawson was enpl oyed
in PNI's Advertising Departnent, which in March 2003 had 240
enpl oyees. Dawson worked in a subsection of the Advertising

Departnment called the Retail Sub-Departnent.

-3-



B. PNl 's Decides to Reorganize its Advertising Sales.

PNl experienced a 4%drop in its advertising market
share from 1999 to 2002. Beginning in late 2002 to early 2003,
PNI conpiled a team of high-1evel Advertising Departnment nanagers
and directors to propose changes to reverse this negative
advertising trend. Neither Dawson nor any other enployee at his
| evel participated in the neetings of this team The result of
t hese neetings was a proposal called the “Advertising Shared
Gowh Plan” (the “Plan”), which anong ot her things, proposed
changes to the organi zation of the Advertising Departnment and to
t he comm ssion program for conm ssioned sales representatives
I i ke Dawson.

The changes proposed under the Plan were designed to
i ncrease incentives to pronote growth in existing advertising
accounts and to assign specific territories and specific
accounts. These changes were explained to Advertising Departnent
enpl oyees in a slide presentation. Wth respect to comm ssi oned
sal es enpl oyees, the Plan’s principal change was to reorgani ze

and reassign sales territories.



C. PNl 's 2003 Reorgani zation of its Sal es Representatives

Under the Plan, 45 of PNI’s 72 conm ssioned sal es
representatives were assigned to specific geographic territories
within a county.? These 45 comm ssioned representatives were to
be limted to selling advertising in their assigned territory,
unl ess the custoner they wished to solicit was an “out - of - mar ket
account,” defined as an account |ocated outside of the
Phi | adel phia netropolitan area. Qut of market accounts were not
included in the territories assigned by the Plan. Sales |eads
were given to the comm ssioned sal es representative responsible
for the territory in which the | ead was | ocat ed.

PNl s purpose in assigning the conm ssioned
representatives to individual territories was to force themto
becone experts in a particul ar geographic area and to nmake it
easier for themto travel to their clients. PN also wanted to
make sure that every part of the Phil adel phia nmetropolitan area
was covered by a sales representative.

Under the Plan, the 45 comm ssioned sal es
representatives who were assigned to particular territories were
structured into two tiers, Mcro-Zone Representatives and
Regi onal Zone Representatives. M cro-Zone representatives were

assigned to territories based on “zip code clusters.” Each

2 It is not clear fromthe sumary judgnent record what
happened under the Plan to the 27 other sales representatives.
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M cro-Zone consisted of territories that historically had
produced between $200, 000 and $400, 000 of revenue for PN and
whi ch were therefore expected to result in $36,000 to $72,000 in
conpensation to each M cro-Zone Representative.

Eric Mayberry, the Daily News Director of Adverti sing,
testified in a deposition in another case that M cro-Zone
territories were smaller than the Regi onal Zone territories and
therefore the Regional Zone territories were “better territories

with nore business and nore opportunities.”?

D. The Assignment of Sal es Representatives to M cro-Zones

The general format of the Mcro-Zone territories
created by the Plan was determ ned by conmttee. PN's
Advertising Expense Supervisor, Dan Britton, a Caucasi an, was
responsi ble for calculating the projected revenue of each zip
code, based on historical revenue perfornmance, which was used in
creating the Mcro-Zones. FEric Mayberry, the Daily News Director
of Advertising and an African-American, and his subordinate
M chael Gagliardi, the Daily News Sal es Supervisor and a

Caucasi an, finalized the design of the territories and

3 Mayberry Deposition in Davis v. PN, No. 05-cv-2127
(E.D. Pa.) (Ex. 9 to PWH Br.) at 50. |In support of its notion
for summary judgnent, PMVH submitted deposition testinony taken in
the Davis case, a case involving another PN enployee in which
Dawson was a w tness, but not a party. Dawson has not objected
to the use of this testinmony and has relied upon his deposition
in Davis to oppose sunmary | udgnent.
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distributed themto the M cro-Zone and Regi onal Representatives
whom t hey supervised. Mayberry made the final decision as to
whi ch representatives he supervi sed woul d be assi gned to which
territory.

Mayberry and Gagliardi assigned territories based on
t he past performance of each conmm ssioned sal es representative.
Part of the evaluation of past performance included an eval uation
of where the representative’'s existing accounts were | ocated.
Mayberry and Gagliardi sought to assign territories so that
representatives would be soliciting the sane anmount of revenue
after the inplenentation of the Plan as they were before the
Plan. Mayberry and Gagliardi al so assigned territories to
representatives in which the representative already had pre-
exi sting accounts. Gagliardi said that in trying to equalize
revenue between territories, he and Mayberry took into account a
sal es representatives out-of-market business, which was not
included in the zip code territories.*

The Pl an becane effective in May 2003. Under the Pl an,
Dawson was designated as a M cro-Zone representati ve and assi gned
to a mcro-zone. Myberry and Gagliardi were Dawson’s
supervisors and were responsible for assigning himto his new

territory.

4 Gagliardi Deposition (Ex. 16 to PVH Br.) at 34-35.
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At the “kickoff nmeeting” for the Plan, everyone was
gi ven a package that contained a map of their newy assigned
areas and the new accounts in those areas. Prior to the neeting,
all sales representatives had to give up their account folders to
M chael Gagliardi so that they could be reassigned.?®

Dawson had only had three pre-existing accounts in the
territory he was assigned.® Dawson, however, had nore pre-
exi sting accounts in the territory to which he was assigned than
any ot her conm ssioned sal es representati ve.

Prior to the reassignnment, Dawson ranked 48th in
revenue production anong conm ssioned sal es representatives for
t he year ending 2002.7 1In 2002, PNl made approxi mately $290, 061
of revenue from accounts attributed to Dawson. O this $290, 061
$74, 424 cane from “out-of - market accounts,” which Dawson was
entitled to keep servicing under the Plan. For the first six
nmont hs of 2003, prior to the inplenentation of the Plan, PN nade

approxi mately $127,301 from accounts attributed to Dawson; for

5 Dawson 3/21/07 Deposition (Ex. B to Appx. to Pl. Br.)
at 138; Gagliardi Deposition (Ex. 16 to PVMH Br.) at 29-30.

6 Dawson 3/21/07 Deposition (Ex. B to Appx. to Pl. Br.)
at 138.

! Dawson’ s sal es ranki ng for 2002, which is not disputed
by the parties, is taken froma PNl chart entitled “Sales Rep YTD
2002 through Period 12,” (Ex. 19 to PMH s Br.). This chart
appears to list all sales representatives, not just comm ssioned
sal es representatives |ike Dawson because it contains sal es
records for over 150 nanes.
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t he second six nonths of 2003, after the inplenentation of the
Pl an, PNI made approximately $119,586 (or 6%l ess) from accounts

assi gned to Dawson.

E. The Effect of the Reorgani zati on on African-Aneri cans

PWVH has submtted an expert report from Sanuel J.
Kursh, DBA in support of its notion for sunmary judgnent.

Kursh states that, for the 12 nonths prior to the
i npl emrentation of the Plan, the average nonthly comm ssion
earnings for African-Anmerican comm ssioned sal es representatives
were slightly less than the average for Caucasi an conm ssi oned
sal es representatives. During the 12 nonths after the
i npl emrentation of the Plan, the average nonthly comm ssion
earnings for African-American comm ssioned representatives were
slightly nore than for Caucasi an conmm ssioned sal es
representatives. Kursh states that this difference before and
after the inplenentation of the Plan is not statistically
significant.?

Dawson concedes these facts, but argues that these
average nonthly earning figures do not indicate whether the

earning potential of the zip-code-based territories under the

8 See PVH Stat. of Facts at 1Y 24-25; Pl. Stat. of Facts
at 91 24-25; Expert Report of Sanuel J. Kursh, DBA (Ex. 14 to PMWH
Br.), at 2-3.
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Plan was greater for territories assigned to Caucasians than for

territories assigned to African-Anmericans.

F. Dawson’ s Conpl ai nts about His Treatnment at PNl and
about the Assignnent of M cro-Zones

After the 2003 reorgani zati on, Dawson conpl ai ned about

the M cro-Zone to which he had been assigned under the Plan.?®

° The summary judgnment record shows that, before the
reorgani zati on, Dawson had conpl ai ned of discrimnation in PNI's
pre-redepl oynment sales practices. 1In his deposition, Dawson
testified that before the redepl oynent he believed his
supervisor, Gagliardi, was assigning sales |leads unfairly, giving
better quality leads to white sales representatives and giving
poorer quality |leads, often involving mnority custoners, to
Dawson and other mnority sales representatives. Dawson 4/11/06
Deposition in Davis v. PN, (Ex. Bto Appx. to Pl. Br.) at 44-47;
Dawson 3/21/07 Deposition (Ex. Cto Appx. to Pl. Br.) at 111-
121, 123-25. Dawson testified that he conplained to Galiardi’s
superior before the reorganization and told the supervisor that
he believed Gagliardi was a racist and was treating himand ot her
enpl oyees differently because of race. Dawson 4/11/06 Deposition
in Davis v. PN, (Ex. Bto Appx. to PI. Br.) at 46; Dawson
3/ 21/ 07 Deposition (Ex. Cto Appx. to Pl. Br.) at 118, 126, 131-
32.

Dawson’ s conpl ai nts about discrimnation that occurred
before the reorgani zation are not part of his clains in this
case. None of these alleged pre-reorgani zation acts of
di scrimnation are nentioned in Dawson’s conplaint or in his
opposition to sunmary judgnent. \When questioned at oral
argunent, Dawson’s counsel conceded these acts were not in
Dawson’ s papers and descri bed themas “just kind of background to
: the problens that [Dawson] experienced with Gagli ardi
because Gagliardi was his supervisor post-deploynent.” 1/30/08
Tr. of Oral Arg. at 8-10. Based on counsel’s statenment at oral
argunent and the failure to include these pre-reorganization acts
in Dawson’s conpl aint or opposition to sumary judgnent, the
Court will not address these pre-reorgani zation acts as part of
Dawson’s clains. The Court, however, will consider Dawson’s
testinmony concerning these pre-reorgani zati on acts as
“background” evidence to the extent it supports Dawson’ s cl ai nms
that Gagliardi’s post-redepl oynent actions were notivated by
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Dawson’s M cro-Zone included areas in North Philadel phia
colloquially referred to as the “badl ands,” which were | argely
econom cal ly depressed, African-Anmerican communities suffering
fromhigh-crime. His territory also included a segnent of
Fai rnount Park which contained no business to solicit.?*®

Dawson says that he conpl ai ned about his assignnment to
these territories “every day” in the second half of 2003 to
Mayberry and Gagliardi.' Dawson was concerned that his assigned
territories did not have sufficient business for himto neet his
sales targets or earn a decent comm ssion. He was al so concerned
that having largely African-Anerican territories would nmake it
difficult to sell advertising because of an on-goi ng boycott
effort in the mnority conmunity against the Phil adel phia Daily
News. 2 Dawson states that he was initially only concerned about
t he adequacy of his own territories, but after about a week, as
he was able to conpare other sales representatives’ territories,

he noticed that white enpl oyees appeared to have been assi gned

raci al ani nus.

10 Dawson 4/11/06 Deposition in Davis v. PNl, (Ex. Bto
Appx. to PlI. Br.) at 19; Dawson 3/21/07 Deposition (Ex. Cto
Appx. to PI. Br.) at 152-53, 162-63.

1 Dawson 4/11/06 Deposition in Davis v. PNl (Ex. Bto
Appx. to Pl. Br.) at 25-27; Dawson 3/21/07 Deposition (Ex. Cto
Appx. to PI. Br.) at 155-57, 165.

12 Dawson 3/21/07 Deposition (Ex. Cto Appx. to Pl. Br.)
at 82-85, 147-48, 150-152; Dawson 4/4/07 Deposition (Ex. Cto
Appx. to PI. Br.) at 308-10.
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better, largely white territories, and mnority sales
representatives had been assigned |largely poorer, mnority
areas.

Dawson’ s supervisor, Mchael Gagliardi, testified at
deposition that he and Dawson had conversations concerning “his
territory post redeploynent and the ethnicity of his territory.”
Dani el Bal dwi n, who becane Dawson’s direct supervisor after the
Pl an becane effective, testified at his deposition that he was
awar e that Dawson had conplained that his race had sonething to
do with the territory to which he had been assigned. Baldw n
also testified that he had heard that Dawson was conpl ai ni ng

about the way Gagliardi was distributing sales |eads.

G Renpoval of Certain of Dawson’'s Accounts after the
Reor gani zati on

Dawson chal | enges PNI's decision to renove five of his

accounts as discrimnatory.

1. The Lei sure Fitness Account

Lei sure Fitness was one of Dawson’s bi ggest accounts.

Dawson had acquired the account prior to the reorganization, and,

13 Dawson 3/21/07 Deposition (Ex. Cto Appx. to Pl. Br.)
at 147, 157-59.

14 Gagliardi Deposition (Ex. 16 to PVMH Br.) at 25-26;
Bal dw n Deposition (Ex. 15 to PWVH Br.) at 23, 40.
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because the conpany was based in Del aware and was therefore an
“out of market” account, it was not reassigned during the
reor gani zati on. *®

On Cctober 12, 2004, Mayberry, at Leisure Fitness’s
request, renoved Dawson fromthe account. The account was
reassi gned to another representative, Patrick Hernessey, a white

man.

a. PNl s Description of Dawson’ s Handling of the
Account

PNl has presented deposition testinony from Dawson’s
supervi sors concerning a history of problens with Dawson’s
handl i ng of the Leisure Fitness account. Mayberry testified that
his first interaction with Dawson and Lei sure Fitness occurred
because Leisure Fitness “had decided to stop advertising in our
paper based on the relationship they had with [ Dawson].”

Mayberry testified he worked with Dawson to retain the account,
and Leisure Fitness agreed to resune advertising in the paper,
but that the contact at Leisure Fitness, Laura Bond, considered

Dawson “on probation.”?t

15 Brennan Deposition (Ex. 23 to PHC Br.) at 21; Dawson
4/ 4/ 07 Deposition (Ex. Cto Appx. to Pl. Br.) at 238-39.

16 Mayberry Deposition in Davis v. PNI (Ex. 9 to PVH Br.)
at 138.

o Mayberry Deposition in Davis v. PNI (Ex. 9 to PVH Br.)
at 138.
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After this initial incident, there was a m stake
concerning Leisure Fitness's advertising in the paper. Myberry
testified that either Laura Bond or her assistant called himand
asked to have Dawson renoved fromthe Lei sure Fitness account.
Mayberry testified that Bond or her assistant told himthat she
had gi ven Dawson corrections to be made on a Leisure Fitness ad,
but that these corrections were not made before the advertisenent
ran in the paper. Myberry said that Leisure Fitness blanmed
Dawson and asked that he be renoved fromthe account. 8

In his deposition, David Bal dwi n, Dawson’ s supervi sor,
testified that he spoke to Laura Bond about Dawson and that she
told himspecifically that she wanted Dawson renpoved fromthe
Lei sure Fitness account. He testified that Bond told himthat
Lei sure Fitness was having concerns about m ssing and m spl aced

ads and that Dawson was failing to address those concerns.?®

b. PNl's Witten WArni ng

Bal dw n sent Dawson a witten warning on October 12,
2004, informng himthat the Leisure Fitness account was bei ng
reassi gned to another sales representative. In the warning,
Bal dwi n states that “for the past few nonths” he had “seen a

decline in [Dawson’s] performance” and that “[Dawson’s] ability

18 Id. at 138-39.
19 Bal dwi n Deposition (Ex. 15 to PVH Br.) at 26-27
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to manage the Lei sure Fitness account has cone into question on
numer ous occasi ons over the |last several nonths.” The warning
says that “[nfost recently,” Leisure Fitness had agreed to
“auction 10 itens for the Bid & Buy canpaign,” but that Dawson
had failed to respond to repeated requests fromLei sure Fitness,
Mayberry, and Baldwin to review proofs of the advertisenents.
According to the warning, Dawson called Leisure Fitness after the
deadl i ne for nmaki ng changes had passed to tell themthat changes
could still be made on PNI's online site, but was unable to give
Lei sure Fitness the web address. ?°

The warning states that, at Leisure Fitness’s request,
the account is being transferred to another sales representative.
The warni ng nmeno al so says that “[d]Jue to the seriousness of this
offence,” PNl is dispensing with a verbal warning, the first step
in PNl’s disciplinary process, and issuing a witten warning,
which is the second step in the process. The neno concl udes t hat
failure to performbasic job responsibilities “wll result in

further disciplinary action up to and including termnation.”?

20 Cct ober 12, 2007, Meno from Baldwin to Dawson (Ex. 24
to PVMH's Br.).

2 | d.
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C. Dawson’ s Expl anation of Hi s Handling of the
Account

Dawson does not dispute that Leisure Fitness requested
that he be renmoved fromits account, although he says that PN
has never shown him Leisure Fitness’s witten request that he be
removed. Dawson al so does not dispute that he did not tel
Lei sure Fitness about the deadline for making changes to its
advertisenments under the “Bid and Buy” program although he
testified that he believes he was “set up” by Mayberry so that
t he account coul d be taken from hi m 22

Dawson says that Mayberry told himthat Mayberry had a
romantic interest, a “sem-crush,” on Laura Bond, the client
contact at Leisure Fitness. He states that, when Mayberry
acconpani ed Dawson on visits to Leisure Fitness, Mayberry
attenpted to i npress Bond by nentioning his own educati onal
acconpl i shnents and derogati ng Dawson’s. Dawson says Mayberry
woul d criticize the grammar Dawson used in emails to Leisure
Fitness: “He would call the account and apol ogi ze for ny
ignorant witing and that 1’'m—- we don’t tolerate this at the

paper. He would enbarrass ne and belittle me in front of the

22 Dawson 4/ 4/ 07 Deposition (Ex. Cto Appx. to Pl. Br.)
at 217-18, 231, 233-34.
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account to the point where he finally took the account, which
t hink he wanted fromthe very begi nning.”?

Dawson bel i eves Mayberry then created a “set up” to
provi de an excuse to renove Dawson fromthe Leisure Fitness
account. As part of a new program at the paper, accounts were to
send “canera-ready” proofs of their advertisenents to the paper.
Dawson incorrectly believed that, because the work was “canera
ready,” the paper would nmake no changes before the ads ran. Wen
Lei sure Fitness submtted advertising proofs, soneone at the
paper made changes to the ads, which the client had not approved,
and Dawson was bl amed for failing to proof the advertising before
it ran:

The issue was not with Leisure Fitness, this

was one of the racist policies which I [ ]

tal ked about earlier. The issue was with

Eric Mayberry setting ne up to take the

account away.

This issue here wth the Bid-and-Buy, all the

information was in and we had — this was a

new program or a new product at the tine.

The work canme in canera ready. | was not

told that the — once the work cane in canera

ready that the art departnent can change

canera ready work around.

Now the policy is at the paper if it canme in

canera ready, canera ready neans its ready to

go, it’s not that the art departnent can

change anything around, but they did. And
when they changed it, | was not notified and

23 Dawson 4/11/06 Deposition in Davis v. PNl (Ex. Bto
Appx. to PlI. Br.) at 37-38; Dawson 4/4/07 Deposition (Ex. Cto
Appx. to Pl. Br.) at 244-50.
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they sent out the proofs to the custoner and

| took the fall for it, and | told Eric

[ Mayberry] exactly what happened and he knew

what happened, and he took the account anyway
because he wanted to take the account because
t he account was nmki ng noney at the tine.?

Dawson says he believes that, although Mayberry was
al so African-Anerican, Mayberry’s aninus towards hi mwas
notivated, at least in part, by race. Dawson believes Mayberry
t hought he was too unpolished to handl e | arge accounts |ike
Lei sure Fitness:

“[ Mayberry] thought that | could only
correspond with accounts which were African
American or Hispanic. |f the account was
nei ther one of those races there, he didn't
want me to — didn't think I had the skills,
as he was saying, to communicate with them
only certain people such as hinmself and
certain chosen people could.?®

Dawson testified that Mayberry had simlarly attenpted
to undermine himw th respect to another good account, Ml oum an
Rugs, by questioning his conpetence:

[ Mayberry] started his own type of canpaign
to degrade ne, ask Roy [the owner of

Mal oum an Rugs] was | the type of sal esman
that he wanted, was Linc okay, was he doing
the job. He was basically setting it up so
he could give that to sonmeone el se al so, but

24 Dawson 4/4/07 Deposition (Ex. Cto Appx. to Pl. Br.)
at 233-34; see also Dawson 4/11/06 Deposition in Davis v. PN
(Ex. Bto Appx. to Pl. Br.) at 40-41.

25 Dawson 4/11/06 Deposition in Davis v. PNl (Ex. Bto
Appx. to PI. Br.) at 39-40.
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the owner told ne exactly what | told him
He told him!| was doing a great job.?2®

Al t hough Dawson admits that he failed to proof Leisure
Fitness’s advertisenents, he denies that he ever failed to return
phone calls to Leisure Fitness or that Mayberry or Bal dwi n ever
asked to review Leisure Fitness’s proofs for the Bid-and-Buy
program He al so denies that he was ever asked by Leisure
Fitness for the website for the Bid-and-Buy program %

Al t hough Dawson does not dispute that Leisure Fitness
requested he be renoved fromits account, he believes that PN ’'s
acqui escence in that request was notivated by bias. Dawson says
that, on at |east one other occasion, PNl had refused a custoner
request to renmpove another sales representative, who was white,
fromits account. Dawson suggests that this creates an inference
that PNI’s acqui escence in Leisure Fitness's request was racially
notivated. Dawson has al so produced copi es of enmi
correspondence with Lei sure Fitness enpl oyees from Sept enber and
Cct ober 2004 that show Dawson responding to Leisure Fitness

i nqui ri es concerni ng pendi ng adverti sing. ?®

26 |d. at 41-40.

27 Dawson 4/4/07 Deposition (Ex. Cto Appx. to Pl. Br.)
at 235, 241.

28 Dawson 4/4/07 Deposition (Ex. B to Appx. to Pl. Br.)
at 217-19; Email correspondence between Dawson and Bryanne Harris
of Leisure Fitness (Exhibit F to Pl. Appx.)
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2. The A-Plus Appliances Account

A- Pl us Appliances was anot her of Dawson’s accounts at
PNI. It was located in Dawson’s M cro- Zone.

PNl renoved Dawson fromthe account at A-Plus
Appl i ances’ request over a billing issue and replaced himwith a
white enpl oyee. Dawson does not dispute that he was renoved at
the account’s request or that A-Plus Appliances had a billing
i ssue that he was unable to resolve:

The [ A-Plus Appliances] account was a billing
issue. It was an account that | went out and
obtained and that — it was a classified
account and | was asking Mke [Gagliardi] to
help me fix — because the billing was so
wacky that | couldn't really get — they had a
contract that was above ny conprehension,

was asking Mke to help ne fix this account.
So ne and Mke — then it got to the point
where the account — | got M ke invol ved and

t he account was basically talking to M ke
instead of talking to ne and then the
account, | guess, expressed to Mke that they
didn't want to to do business with me no nore
and M ke took the account.?

Dawson contends that renoving the A-Plus Appliances
account fromhimand giving it to a white enpl oyee was
di scrim natory because when sim | ar accounts were renoved from
white sales representatives at the account’s request, the
accounts were not reassigned to African-Anerican enployees. In

particul ar, Dawson testified that an unnanmed account told Dawson

29 Dawson 3/21/07 Deposition (Ex. Cto Appx. to Pl. Br.)
at 170.
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that it was unhappy with its existing PNl sales representative, a
whi te enpl oyee nanmed Denni s Ponnock, and would rather deal with
Dawson, but when Dawson raised the possibility of having the
account transferred to himwith Gagliardi, Gagliardi refused to

transfer it.?=°

3. The Bour nnann Manuf act uri ng Account

Dawson handl ed t he Bour nmann Manuf acturing Account for
PNI. PN renoved Dawson from the Bournmann account at
Bour nmann’ s request and reassigned the account to a white
enpl oyee.

According to both the deposition and the affidavit of
Davi d Bal dwi n, Dawson’s supervisor, “Bruce” from Bournmann
Manuf acturi ng conpl ained to PNl that Bournmann’s ads were not
bei ng placed correctly in the paper. Bournmann conpl ai ned that,
in sonme instances, wongly-worded ads were being run; in other
i nstances, a rightly-worded ad was being run on the wong date or
no ad was run at all. Bournmann al so conpl ai ned that Dawson
woul d not return phone calls. Baldwin testified that Bournmann
had provided himwith a copy of a fax that supported its
conplaint that it had requested that Dawson place ads that were
never placed. Baldwn states that he discussed these conplaints

with Dawson, who denied them but that Dawson had no

30 ld. at 170-171
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docunentation to support his denial. Baldwin testified that, at
the client’s request, he renoved Dawson from the Bour nmann
Manuf acturi ng account and transferred it to Ray Goller, a white
enpl oyee. 3!

In an email fromBaldwin to Mayberry, Bal dwi n descri bes
a tel ephone conversation he had wi th Bournmann, the owner of
Bour nmann Manufacturing. 1In the email, Baldwi n says Bournmann
conpl ai ned that he had spent 15 hours over the |ast tw weeks
trying to resolve billing issues with Dawson and had pl aced 16
calls with Dawson that had not been returned. Baldw n says that
Bour nmann conpl ai ned that his patience had run out and that he
could not afford to do business with PNl unless he was assigned a
new sal es representative. Baldwin tells Mayberry that he
recommends that a new representative be assigned to this account
and that “[t]his incident nust be docunented with the others you
have. " 32

Dawson, in his deposition, states that he generally
remenbers that there were billing issues with the Bournmann

account, but that he does not renmenber specifics.?33

31 Bal dwin Affidavit (Ex. 6 to PVH Br.); Baldw n
Deposition (Ex. 15 to PMH Br.) at 34-36.

32 February 17, 2005 email fromBaldwin to Mayberry (Ex.
29 to PMH' s Br.).

33 Dawson 4/ 4/ 07 Deposition (Ex. Cto Appx. to Pl. Br.)
at 250- 55.
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4. The Col unbus Vi si on Account

Dawson handl ed the Col unmbus Vi sion account for PN
Davi d Bal dw n, Dawson’s supervisor, testified at deposition that
Dr. Col unbus of Col unbus Vi sion conplained to himthat he did not
want Dawson servicing his account because he believed that Dawson
had lied to him Dr. Colunbus said that Dawson had told himthat
Col unbus Vi sion had placed an ad on a specific day, when in fact
it had not.3

Baldw n testified that he held a conference call wth
Dr. Col unbus and Dawson to discuss the incident. During the
call, Dr. Colunbus reiterated his belief that Dawson had lied to
hi m and Dawson reacted by |l eaving the room Baldwin testified
t hat Dawson provided no support for his statenment that Col unbus
Vi sion had placed an ad for a specific day.*

Bal dwi n states that, at the request of both Col unbus
Vi si on and Dawson, Bal dw n renoved Dawson from the Col unbus
Vi sion account. The account was subsequently transferred to
Charlie Streeper, a Caucasi an enpl oyee. 3¢

Dawson, in his deposition, conceded that Col unbus
Vi sion had been over-billed for advertising. Dawson describes

Dr. Colunbus as a “very irritable custoner” and says he and

34 Bal dwi n Deposition (Ex. 15 to PWVH Br.) at 40-41.
35 Id. at 42-43.
36 | d. at 44.
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Bal dwi n had a conference call with Dr. Colunbus to discuss the
account. He does not recall what Dr. Colunbus said in that
conference call. He does not recall Dr. Colunbus calling hima
liar or Baldwin telling himthat Dr. Col unbus asked that he be

renoved fromthe account. 3

5. The Landmar k Mechani cal Account

Landmar k Mechani cal was anot her of Dawson’s accounts.
Thi s account was renoved from Dawson by PNl because of what PN
believed to be m sconduct involving the account.

Bal dwi n, Dawson’s supervisor, testified at deposition
that he and Mayberry renoved Dawson fromthe account after they
di scovered that Dawson had created a false account to all ow
Landmar k Mechani cal to purchase advertising in violation of PN
policy. Landmark Mechani cal was, at one point during Dawson’s
enpl oynent, banned from advertising with PNl becaue it owed PN
noney. Baldwi n personally discovered that Dawson had set up a
separate account under a related nane “Mechanical Inc.” with a
separate address for the conpany (the building where Landmark
Mechani cal was | ocated spanned a city bl ock and therefore had two

addr esses) . 38

37 Dawson 4/ 4/ 07 Deposition (Ex. Cto Appx. to Pl. Br.)
at 255-58.

38 Bal dwi n Deposition (Ex. 15 to PVH Br.) at 45-50;
Bal dw n Affidavit (Ex. 6 to PVH Br.).
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Bal dwi n di scovered the deception because he saw a
Landmar k Mechani cal ad in the paper and questi oned Dawson about
it. He says that Dawson admtted that both the “Mechanical Inc.”
and Landmark Mechani cal accounts were for the sanme conpany and
that he had set up the separate account “to generate business.”
Bal dwi n and Mayberry then decided to renpbve the account from
Dawson and give it to another conm ssioned sales representative.
After the account was transferred to the other representative,
Landmar k Mechani cal paid their past due bill and was once again
abl e to buy adverti sing. *°

Dawson stated at deposition that he had no recoll ection
of setting up two accounts for Landmark Mechanical. Dawson said
t hat one business may have separate accounts when they have
separate locations. He also testified that a PNl sal es
representative could open an account for a business and run an
advertisenent for it, even if the business | acked good credit, as
|l ong as the business paid for the advertisenent in advance.
Dawson testified that he could not recall why the Landmark

Mechani cal account was transferred to another representative.?

3 | d.

40 Dawson 4/ 4/ 07 Deposition (Ex. Cto Appx. to Pl. Br.) at
260- 265.
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H. Dawson’s Difficulties Meeting H s Revenue Goals After
t he Reorgani zation, His Conplaints about PNI's Sal es
Support, and H s January 2005 Meetings with Managenent

1. Revenue Goal s and Probation

Every PNl sal es representative, including Dawson, was
required to neet revenue goals. These revenue goals were
devel oped by PNI's Advertising Expense Supervisor, Dan Britton.
Britton cal cul ated these goals using a conputer programthat
applied an algorithmto historical data show ng the anount billed
over the sane period in the prior year. Wen sales
representatives fail to neet their revenue goal, they were sent a
“Probation Menoranduni which told them anong other things, that
a possi bl e consequence of continuing to fail to neet revenue
goals could be term nation

The summary judgnent record contains probation
menor anda sent to Dawson. On June 10, 2004, Dawson was sent a
probati on nenorandum stating he had failed to neet his revenue
goal for “at |east two successive periods” and that he had
achieved only 31% of his revenue goals for “period 5.7 On July
7, 2004, Dawson was sent a probation nmenorandum show ng he had
only nmet 65% of his revenue goal for “period 6." On August 18,
2004, he received another probation nenorandum stating that he
had only net 24%of his revenue goal for “period 7" and that he
had now m ssed his goal for 4 successive periods. He received

anot her probation nmenoranda on January 13, 2005, stating that he
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had only net 78% of his goal for period 12 and had m ssed his

goal for two successive periods.*

2. Dawson’s Sales Efforts and PNI's Sal es Support

The parties sharply dispute the amount of effort Dawson
was putting forward to service his territories and the |evel of
sal es support that PNl provided to him Gagliardi, the Daily
News Sal es Supervisor, testified at deposition that he discussed
Dawson’ s perfornmance issues with himand told himthat he could
do a better job. Gagliardi felt Dawson was not maki ng enough
phone calls and seei ng enough peopl e. #

At his probation neetings, Dawson was asked whet her he
had called all the listed businesses in his territories. He said
he had not because there were too many to call and because they
were mai nly “nom and-pop” stores that were not likely to purchase
advertising. He said he had called “a significant nunber of
bi gger accounts.” Dawson testified that Bal dwi n and Mayberry
unreasonably refused to give himadditional zip codes until he
proved he had called all the stores in his territory, although he

conceded they did ultimately give himnore zip codes.®

4l Probation Menoranda (Ex. 31 to PVH Br.)

42 Gagliardi Deposition (Ex. 16 to PVMH Br.) at 50-51.

43 Def endant’ s Statenent of Undi sputed Facts and
Plaintiff’s Answer at § 53; Dawson 4/11/06 Deposition in Davis v.
PNl (Ex. B to Appx. to Pl. Br.) at 81-82.

-27-



Dawson concedes that PNl added additional zip codes to
his territory in both 2003 and 2005. 1In late 2003, after Dawson
repeatedly conpl ai ned about the territory he had been assigned
under the reorgani zation, Mayberry assigned himtw nore sections
of Germantown and Mount Airy. Subsequently, in 2005, after
Dawson continued to conplain about his territory, Mayberry gave
himfive additional zip codes. No other additional
representative received as nmany additional zip codes as Dawson.
Mayberry al so agreed to give Dawson the right to sell across
territories in the auto aftermarket.*

At his probation neetings, Dawson conpl ai ned about the
territory to which he’d been assigned. Dawson asked his
supervisors, in particular Daniel Baldwin, to neet himin his
territory so that they could see the difficulties he was having
maki ng sales. Dawson testified that Bal dwin never met himto
visit his territory. Dawson conceded that, in August 2004, after
Dawson had recei ved probati on nenoranda concerning his m ssed
sales targets, Eric Mayberry did join himfor a day naking sal es

calls. Myberry, Gagliardi, and Baldwin all testified that they

a4 Mayberry Deposition in Davis v. PNl (Ex. 9 to PVH Br.)
at 112-13; Dawson 4/11/06 Deposition in Davis v. PNl (Ex. Bto
Appx. to PI. Br.) at 25-27; January 10, 2005, letter from David
Vidovich to Bill Ross; Baldwin Affidavit (Ex. 6 to PVH Br.) at
9.
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had acconpani ed Dawson on sales calls to help him obtain

busi ness, sonetines at his request, sonetines at their own.

3. The January 2005 Uni on Gri evance

Dawson filed a grievance in Decenber 2004 or January
2005 with his union over the witten warning he received
concerning his handling of the Leisure Fitness account. 1In his
list of grievances, submtted to PNl on January 4, 2005, Dawson
conpl ai ned, anong ot her things, that he had received only a 5%
comm ssion for Leisure Fitness business for Novenber 2004 instead
of the agreed upon 8% and that PNI would not allow himto cal
Lei sure Fitness to find out why he lost the account. “®

Dawson al so conplained in his grievance about the
quality of the territories assigned to himand the other African-
American conmm ssioned sal es representatives. In his grievance,
Dawson conpl ains that he received no transferred accounts in the
1.5 years since the redeploynment and only two | eads from
managenent, while other sales representatives received nore. He

conplains that nore than half of the clients in his territories

45 Dawson 4/11/06 Deposition in Davis v. PNl (Ex. Bto
Appx. to Pl. Br.) at 64, 78-80; Dawson 3/21/07 Deposition (Ex. C
to Appx. to PI. Br.) at 177; Dawson 4/4/07 Deposition (Ex. Cto
Appx. to PI. Br.) at 300-01; Myberry Deposition in Davis v. PN
(Ex. 9 to PVWH Br.) at 99; Baldwin Deposition (Ex. 15 to PVH Br.)
at 23-24; Gagliardi Deposition (Ex. 16 to PVH Br.) at 18-19.

46 January 4, 200[5], List of Gievances (Exhibit 26 to
PWVH Br.).
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are non- Engl i sh-speaki ng, which nmakes themdifficult to service,
and that one of his zip codes includes Fairnount Park where there
IS no business. He states that he was given all mnority zip
codes during a tinme when there was an on-goi ng boycott of the
Daily News and that new sales representatives, primarily
Caucasi an, receive all the favorable zip codes and transferred
accounts. He concludes by saying he “would Iike the opportunity
to nove to a different departnment and says he has not received a
paycheck for the past nonth because of deductions fromthe
“paybacks” on the Leisure Fitness account and another account.?
At deposition, Dawson stated that he emailed PNI’s head
of human resources, David Vinovich, in January 2005 about his
conpl ai nts, and subsequently net with Vinovich and his union
representative. It is not clear from Dawson’s testinony whet her
this emai|l and Dawson’s subsequent neeting with Vinovich were
part of the grievance process. Dawson says he told Vinovich that
accounts, particularly Leisure Fitness, had been taken from him
unfairly. He conplained that PNl had acted differently when a
di fferent account serviced by a white sales representative, David
Ponnock, had requested that the representative be renmoved from
its account. Dawson said, in that instance, PNl had refused to
remove Ponnock fromthe account. Dawson also said that he was

not receiving credit for all the comm ssions he was due on the

47 | d.
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Lei sure Fitness account before it was taken fromhim Dawson
al so conpl ai ned nore generally about what he believed to be a
raci st attitude at PN .“®

To resol ve Dawson’s grievance, PNl agreed to expunge
the witten warning it had gi ven Dawson and agreed to increase
t he conpensation that Dawson was paid on Leisure Fitness’s
advertising during the tine the account was transferred. 1In a
January 10, 2005, letter to Dawson’s union, nenorializing PNI's
response to the grievance, PNI's Vice President of Human
Resources, David Vidovich, says that Dawson raised issues
concerning “equitable treatnent” and “territory size and scope”
at his grievance neeting and that PNl is conmtted to “assuring
that Linc is treated equitably within the departnent” and that
“accounts that should be in his territory reside as such and
transfers are handl ed as such.” Vidovich concludes by saying
t hat Mayberry has added “additional territory, five zip codes and
the right to sell across territories in the auto aftermarket to
Linc’s responsibility” and that it will investigate the “other

i ssue of equity.”*

48 Dawson 4/ 4/ 07 Deposition (Ex. Cto Appx. to Pl. Br.) at
198-99, 204-08, 216-19.

49 Pl. Stat. of Facts at § 66; January 10, 2005 Letter
from David Vidovich to Bill Ross of the Newspaper Guild of
G eater Philadel phia (Exhibit 25 to PVH Br.)
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PNI held a neeting with Dawson in February 2005 to
di scuss the nore general issues of racismhe had raised in
January. This neeting was between Dawson and Chri s Bondanducci,
Senior Director of Human Resources. At this neeting, Dawson told
Bondanducci exactly how he felt about PNl and its treatnment of
him that he thought it was an extrenely raci st organi zation, and

t hat physically and nentally he could not stand working there.>

4. The January 2005 Performance Revi ew

Dawson had a January 2005 Performance Review with David
Baldwin to go over his 4th Quarter 2004 Performance. At that
nmeeti ng, Dawson says he told Baldwi n that PNI was racist and
conpl ai ned about not receiving additional territories. Dawson
said he was having troubl e maki ng ends neet because not all his
credits were comng through. He recalls Baldwin trying to set
himup with the conputer sales tool, Ctrix, but says he never
foll owed up because by that tinme he was seeking other
enpl oynent . !

In a January 27, 2005, nmenorandum from Baldwin to David

Vi dovi ch and Eric Mayberry reporting on the neeting, Baldw n says

50 Dawson 4/ 4/ 07 Deposition (Ex. Cto Appx. to Pl. Br.) at
208- 10.

51 Dawson 4/11/06 Deposition in Davis v. PNl (Ex. Bto
Appx. to PI. Br.) at 86-87; Dawson 4/4/07 Deposition (Ex. Cto
Appx. to PI. Br.) at 266-67, 268; Bondanducci Affidavit (Ex. 2 to
Pl. Br.)
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t hat Dawson made his overall 4th Quarter goal and that, although
he was bel ow his goals in Novenber and Decenber, he earned over
twce his goal in Cctober. Baldwin also says that Dawson argued
he shoul d have received credit for the Leisure Fitness settl enent
in his Novenber figures and, if that were added in, he would al so
have made his goals for Novenber.® The nenp states that Bal dwin
asked Dawson about his “prospecting nethods” and Dawson told him
that he had not devel oped an “action plan.” Baldw n asked Dawson
to prepare such an action plan and to pull conputer reports
concerning the accounts he was pursuing. 3

According to the neno, when Bal dw n enphasi zed to
Dawson the i nportance of teammrk, Dawson said that he did not
feel part of the team because the team had pushed hi m away.
Bal dwi n told Dawson that, in his opinion, Dawson had pushed the
team away, and had failed to conply with basic teamrequirenents,
i ke returning phone calls, responding to emails, and attendi ng
team neetings. Dawson responded by saying that he was dealing
W th personal issues related to a divorce fromhis wfe and could
not afford to cone into work. The nmeno states that Baldw n

proposed that Dawson be set up to access PN ’'s conputer network

52 January 27, 2005 Meno from Baldwin to Vidovich and
Mayberry (Ex. 32 to PVH Br.).

53 1d.
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from honme and that a technician would contact Dawson to arrange this.

| . | nci dents of Racial Harassnment

Dawson’ s conpl ai nt all eges, w thout elaboration, that he
was subjected to “racial harassnment” at PNI. Dawson’s opposition
to sunmary judgment does not discuss the evidence in support of
this claim but instead offers only a conclusory statenent that
sufficient evidence exists to prevent sunmary judgnent. At oral
argunent, Dawson’s counsel for the first tinme nentioned raci al
coments by Gagliardi, Dawson’ s supervisor, and by anot her sal es
representative. Dawson’ s counsel asserted that Dawson had
testified to these incidents at deposition, but counsel could not
provi de detail or specific citations.

Al though the plaintiff’s failure to cite to Dawson’s
deposition testinony in his opposition brief, and his counsel’s
failure to provide specific citations at oral argunent to the
rel evant testinony in his two depositions, would justify not
considering this evidence on summary judgnment, the Court wl|
nonet hel ess consider it. The Court has reviewed Dawson’s
depositions and has found the portions referred to by his counsel
where Dawson testifies as to racially offensive conmments by ot her
PNl enpl oyees.

Dawson testified that his supervisor, Gagliardi, would

| oke about Dawson’s territory in North Phil adel phia in ways that
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Dawson believed were racist. Gagliardi “used to |augh about ny
territory, that he would never go down there. This is MKke
Gagliardi, | would never go down there, | mght not nake it out,
things of that nature.” Dawson testified that he interpreted
Gagliardi to be saying “I"'mwhite, | don't go the hell down
there, but | want you to nmake a living down there.”®* In his
second deposition, Dawson again nentioned Gagliardi’s comrents
that he did not want to go into certain areas of Dawson’s
territory, but was unwilling to characterize those comments as
raci st:

The only other things were | talked to Mke a

couple of tines and he said that certain

accounts in certain areas, that he didn't want

to go into those areas with ne. | don’t think

that’s — but that’s about it. | don’t knowif

that’s racist or not, that’s just — basically

t hose areas were pretty rough. ®

Dawson al so testified that a PNl sales representative
named Ray Goller repeatedly made racially offensive conmments
about Asians and African-Americans in enpl oyee neetings:

Ray was a salesman. He would be in neetings.

He woul d make fun of oriental people, he

woul d make fun of bl ack people; he would make

fun of anyone who was not of his persuasion,

whi ch was Caucasi an, and he would do it right

in the neeting, like call a Chinese person a
dirty chink. He called — one tine he said a

54 Dawson 4/11/06 Deposition in Davis v. PNl (Ex. Bto
Appx. to PlI. Br.) at 63-64.

55 Dawson 3/21/07 Deposition (Ex. Cto Appx. to Pl. Br.)
at 196-97.
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gook. Then he nentioned sonething in regards

to bl acks, but he would kind of —I can’'t

remenber exactly what he said, sonething

about nonkeys, he nentioned nonkeys. He

t hought it was funny. | can’t renenber

exactly all what he said now | just renenber

these little points.?®°
In a later deposition, Dawson testified that Goller also at one
tinme “made a racist statenment about spooks . . . he said it |oud
and he said it right across the salesroom” Dawson testified
Goller also referred to Asians as “slant eyed bastards” in a
sal es neeting. ®’

Dawson testified that he conpl ained about Goller’s
comment s about African-Anericans by sending an enmail to David
Bal dwin. (Dawson’s testinony is sonewhat unclear as to exactly
whi ch comments were the subject of his conplaint. In his Apri
2006 deposition, he says he wote Bal dwi n about the “nonkey”
epithet; in his March 2007 deposition, he says he wote Bal dwi n
about the “spook” epithet. It is unclear if these were the sane
incident.) Dawson testified Baldw n responded by telling him
that “that’s Ray being Ray” and that Ray was a “good guy,” but
that he would ask Ray to apol ogi ze. Dawson testified that, after

Bal dwi n spoke to him Ray Goller did apologize to himfor the

comment but he does not know whether Goller apol ogized to other

56 Dawson 4/11/06 Deposition in Davis v. PNl (Ex. Bto
Appx. to PlI. Br.) at 51-52.

57 Dawson 3/21/07 Deposition (Ex. Cto Appx. to Pl. Br.)
at 180-81, 184-85.
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PNl enpl oyees. Dawson testified that Goller was never
di sci plined or asked to apol ogi ze for the coments about

Asi ans. %8

J. Dawson’ s Resi gnhation from PN

Dawson has conceded that by January 30, 2005, he had
begun, wi thout PNI’s know edge, to work a second job. Although
Dawson did not | eave the conpany until March 2005, he testified
that “unofficially, | left at the end of January.”®

Dawson resigned from PN on February 21, 2005,
effective March 8, 2005. In his February 21 enail, Dawson says
he is resigning “due to nmy not maki ng enough noney to pay ny
living expenses.” That sanme day, Mayberry forwarded Dawson’ s
emai|l to David Vidovich and others, adding the conment that

“Per f ormance nmanagenent works. Linc has resigned.”®°

I1. Legal Arqunent

Dawson has brought his clains under 42 U . S.C § 1981.

He all eges he suffered discrimnation because of his race and

58 Dawson 4/11/06 Deposition in Davis v. PNl (Ex. Bto
Appx. to PI. Br.) at 52-54, 89; Dawson 3/21/07 Deposition (Ex.
to Appx. to PI. Br.) at 180-85.

59 Pl. Stat. of Facts at | 122.

60 February 21, 2005 email from Dawson to Mayberry (Ex.
to PVH Br.).
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suffered retaliation after he conpl ained of racially disparate
treatnent. He also alleges that he was constructively di scharged
and that he was subjected to racial harassnment and a hostile work

envi ronnent .

A. Dawson’s Discrimnation d ains

The el enents of a section 1981 discrimnation claimare
identical to those for a simlar claimunder Title VII. Schurr

V. Resorts Int’l Hotel Inc., 196 F.3d 486, 499 (3d Cr. 1999).

Title VII cases are governed by the burden-shifting framework set

out in MDonnell Douglas v. Green, 411 U S. 792 (1973).

To establish a prima facie case of discrimnation, a
plaintiff nmust show. (1) that she is a nenber of a protected
class; (2) that she was subjected to an adverse enpl oynent
action; and (3) that simlarly situated nenbers of other racial
cl asses were treated nore favorably or that other circunstances
exist that give rise to an inference of unlawful discrimnation.

Jones v. School Dist. of Philadel phia, 198 F.3d 403, 410-12 (3d

Cr. 1999).

Once the plaintiff succeeds in establishing a prinma
faci e case, the burden shifts to the defendant to articul ate sone
| egitimate, nondi scrimnatory reason for the all eged adverse
action. This “relatively light” burden requires the defendant to

i ntroduce evidence, which if taken as true, would permt the
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conclusion that there was a nondi scrimnatory reason for the

chal l enged action. Fuentes v. Perskie, 32 F.3d 759, 763 (3d G

1994). If the defendant cones forward with such reasons, then
the burden shifts back to the plaintiff to prove that the reasons
proffered by the defendant were pretextual. 1d.

To show that an enpl oyer’s reasons are pretextual, it
is “not enough for a plaintiff to show that the enployer’s
deci sion was wong or m staken,” but instead a plaintiff nust
“denonstrate such weaknesses, inplausibilities, inconsistencies,
i ncoherencies, or contradictions” in the defendant’s reasons that
a reasonable factfinder could find them “unworthy of credence.”

Abranson v. WIlliam Paterson Coll ege of New Jersey, 260 F.3d 265,

283 (3d Cr. 2001) (citations omtted). To do so, the plaintiff
must point to “sonme evidence, direct or circunstantial, from
which a factfinder could reasonably either (1) disbelieve the
enployer’s articulated legitimte reasons; or (2) believe that an
i nvidious discrimnatory reason was nore likely than not a
notivating or determ native cause of the enployer’s action.”

Fuentes, 32 F.3d at 764; see also Atkinson v. La Fayette Coll eqge,

460 F. 3d 447, 454 (3d G r. 2006).
Dawson has clainmed that PNl discrimnated agai nst him
in three different ways: in assigning himhis territory under

the reorganization Plan; in failing to give himadequate sal es
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assi stance after the reorganization; and in renoving certain

accounts from him !

1. The Assignnent of Territories Under the Pl an

Dawson’ s counsel conceded at oral argunent that Dawson
could not prove that the nethod that PNl used to assign Dawson to
his new territories in its reorganization was racially
di scrimnatory. Dawson’s counsel also conceded that he could not
produce evidence to dispute PMH' s showing that PNI's creation and
assi gnnment of zip-code-based territories under the reorganization
Pl an was based on neutral, non-racial criteria.?®?

It is undisputed that the territories assigned under
the Plan were created by a conmttee that relied on historical
data about the past revenue generated in each zip code to create
territories that had historically generated between $200,000 to
$400, 000 a year in advertising revenue. It is also undisputed
that the territories were assigned by Mayberry to sal es
representatives who had pre-existing accounts in those
territories and that Dawson was assigned a territory in which he
had nore pre-existing accounts than other sales representatives.
Al t hough Dawson’s revenue dropped 6% in the six nonths after

i npl enentation of the Plan as conpared to the six nonths before

61 1/30/08 Tr. of Oral Arg. at 5-10.
62 1/30/08 Tr. of Oral Arg. at 22-26.
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the Pl an, Dawson has not disputed the report of PMH s expert who
found that, across all African-American conm ssioned
representatives, there was no statistically significant change in
revenue for the 12 nonths before and after the Plan’s

i npl enent ati on.

Dawson argues that he can nonet hel ess nmake out a claim
of discrimnation because the earning potential of his territory
was | ower than that of other sales representatives. Dawson
argues that, even if the amount of advertising revenue
historically generated fromhis territory was conparable to that
of other territories, the potential for that revenue to grow was
dimnished in his territory conpared to others, because his
territories were primarily econom cally depressed areas with
smal | “nom and pop” accounts.

Dawson, however, offers no support for this argunent
other than his own testinony about the econom c characteristics
of his territory and the fact that he had difficulties neeting
his sales targets. Dawson specul ates that, because his territory
i ncl uded poorer nei ghborhoods than those of other sales
representatives, the growmh potential of his territory was
di m ni shed, but he offers no evidence to quantify that growth
potential or to conpare his territory’s growh potential to that
of other sales representatives. Having produced no evidence that

his territory had a | ower potential for revenue growth than those
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assigned to other sales representatives, nmuch | ess other white
representatives, Dawson has failed to nake out a prima facie case

of discrimnation regarding the assignment of his territories.

2. The Sal es Assi stance O fered Dawson

Dawson has pointed to a variety of instances in which
he clains that he did not receive adequate sal es assi stance from
PNI: “either providing leads to him assisting himin devel opi ng
hi s existing business, or responding to what may have been
concerns in developing his existing business.”® |t is unclear
fromthe plaintiff’'s conplaint, briefing, and oral argunent,
whet her the plaintiff is contending that these incidents are
sufficiently severe, in and of thenselves, to constitute adverse
enpl oynent actions giving rise to a claimfor discrimnation, or
whet her the plaintiff is contending that these incidents, while
not severe enough by thensel ves to be actionable, should be
considered along with other instances of alleged discrimnation
as part of Dawson’s constructive discharge or hostile work
environnent clains. |If the plaintiff is arguing the fornmer, the
Court finds that the plaintiff has not nmade out his prima facie
case.

To support a prima facie claimof discrimnation based

on these incidents of inadequate sales support, the incidents

63 1/30/08 Tr. of Oral Arg. at 7.
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woul d have to be sufficiently severe to constitute “adverse

enpl oynent actions.” Jones, 198 F.3d at 411. An adverse

enpl oynent action is one that is “serious and tangi ble enough to
alter an enpl oyee’ s conpensation, ternms, conditions, or

privileges of enploynent.” Cardenas v. Mssey, 269 F.3d 251, 263

(3d Cr. 2001) (quoting Robinson v. Cty of Pittsburgh, 120 F.3d

1286, 1300 (3d Cir. 1997)). Exanples of actions that have been
found to sufficiently serious and tangible to constitute adverse
enpl oynment actions include term nations, transfers, denotions and
changes in job responsibilities or conpensation. Jones, 198 F.3d
at 411.

Sone of the lack of sales support Dawson experienced
woul d seemto fall short of the severity needed to constitute an
adverse enpl oynent action. Dawson’s principal conplaints are
that PNI failed to acconmmpdate his requests to have additional
zZip codes added to his sales territory and that PN nanagers
failed to acconpany himon sales calls to appreciate the
difficulties of selling in his existing territories. Dawson also
conplains that PNl nmanagers failed to assign himhis fair share
of accounts given up by other sales representatives when they
| eft the conpany.

The al l egation that PNI managers failed to acconpany
Dawson on sales calls does not describe a change in the terns and

condi tions of Dawson’s enploynent and therefore falls short of an
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adverse enpl oynent action. Dawson’s other conplaints present a
cl oser question. Because Dawson was paid a conm ssion on his
sales, it is a reasonable inference that Dawson’s conpensati on
was affected by PNI'’s alleged failure to add zip codes to his
sales territories and its alleged failure to assign hima fair
share of sales |eads. For purposes of summary judgnent, these
actions therefore are sufficient to constitute an adverse

enpl oynent action affecting the terns and conditions of his
enpl oynent .

Even as to these actions, however, Dawson has failed to
make out his prima facie case because he has failed to cone
forward with evidence to suggest that PNI's failures to give him
additional zip codes or assign himsales | eads were notivated by
racial discrimnation. Dawson conceded in his deposition
testinmony that PNl added additional zip codes to his sales
territory in 2003 and again in 2005. Dawson has not disputed
PMH s assertion that he was given nore additional zip codes than
any other PNl sales representative, nor has he pointed to any
white sal es representatives who were given additional zip codes
when Dawson was not. Concerning the reassignnent of sales |eads
from departing enpl oyees, Dawson’s only evidence that these |eads
were assigned unfairly is his own testinony that they were never
given to him Dawson’s testinony does not identify any

particul ar departing sales representati ve whose | eads he cont ends

- 44-



were unfairly assigned, or identify the sales representatives who

recei ved those | eads.

3. The Renpbval of Accounts from Dawson

Dawson contends that PN discrimnated agai nst him by
removing himfromfive of his accounts: Leisure Fitness, A-Plus
Appl i ances, Bour nmann Manufacturing, Col unbus Vision, and
Landmar k Mechani cal

PWVH does not chal | enge whet her Dawson has nade out a
prima facie case of discrimnation concerning the renoval of
t hese accounts, but instead advances what it contends are
legitimate non-di scrimnatory reasons for their being reassigned.

PMH has produced evidence that four of the five
transferred accounts — Leisure Fitness, A-Plus Appliances,

Bour nmann Manuf acturing, and Col unbus Vi sion — requested that
Dawson be renoved as PNI's sales representative for their
accounts. Concerning the fifth, Landmark Mechanical, PIVH
produced testinony that Dawson acted inproperly by creating a
fictitious account to allow Landnmark Mechani cal to purchase
advertising when it had not paid its past due bills and that the
Landmar k Mechani cal account was transferred from Dawson as part
of the discipline he received for this infraction.

PMH s showing is sufficient to neet its “relatively

[ight” burden of putting forward a legitimte non-discrimnatory
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reason for renoving these accounts. The burden therefore shifts
to Dawson to produce evidence of pretext, either by casting doubt
on PWMH s proffered reasons or presenting evidence that PVH s
actions were nore likely than not notivated by discrimnation.
Dawson has not sought to cast doubt on PVH s reasons
for renoving four of the five challenged accounts. Dawson
concedes that the managers of A-Plus Appliances, Bournmann
Manuf act uri ng, and Col unbus Vi si on each asked to have Dawson
renmoved as their sales representative. Dawson also has not
presented any evidence to contradict PVH s expl anation that
Dawson was renoved fromthe Landmark Mechani cal account because
he created a duplicate of that account to evade a credit hold.
The only evidence of pretext that Dawson has put
forward with respect to these accounts is his deposition
testinony that PNl refused to renpbve an account froma white
representative, Dennis Ponnock, after the account had requested
t hat Ponnock be renoved. Dawson’s testinony provides no detai
concerning this incident and does not explain why the account
requested that Ponnock be renoved and why PNl refused the
request. Wthout this information, the Court cannot determ ne
whet her the Ponnock incident is sufficiently simlar to the
removal s of Dawson’s accounts to raise an inference of
discrimnatory treatnent. The Court cannot determ ne, for

exanpl e, whet her Ponnock’s account’s reasons for wanting him
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removed were basel ess, or whether, like the conplaints of
Dawson’ s accounts, they were based on specific and uncontested

i nstances of custoner dissatisfaction with the representative’s
performance. Absent these details, Dawson’'s testinony about
Ponnock does not provide a reasonable basis for a fact finder to
ei ther disbelieve PNI’'s reasons for renoving these accounts from
Dawson accounts or believe that PNI'’s real notivation for doing
so was di scrimnation

Dawson makes a greater attenpt to show pretext with
respect to the renoval of the remaining account at issue, Leisure
Fitness. This account was renoved from Dawson after the client
conpl ai ned about Dawson’s repeated refusal to return phone calls
and his failure to make requested changes to advertising proofs,
resulting in incorrect advertisenents being run in the paper.
Dawson argues this explanation is pretextual and states that Eric
Mayberry, his supervisor, engineered a “set up” to renove the
account fromhimand give it to a white enpl oyee.

Al t hough Dawson concedes that incorrect Leisure Fitness
advertisenments were run in the paper, he argues that this was not
his fault because he was not told that “canera-ready” advertising
subm ssions could be altered by the art departnent. Although
Dawson concedes that Leisure Fitness requested that he be renoved
fromits account, he suggests that this was at the instigation of

Eric Mayberry. Dawson contends that Mayberry had a romantic
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interest in the Leisure Fitness enpl oyee responsible for his
account and, although he does not say so directly, inplies that
Mayberry was able to use this relationship to induce Leisure
Fitness to conplain about Dawson’s handling of his account.
Dawson denies he failed to return Leisure Fitness' s phone calls
or was otherwi se inattentive to the account.

Dawson’s argunents are insufficient to create a genui ne
i ssue of material fact over the renoval of the Leisure Fitness
account. O her than Dawson’'s bare assertion of being “set up,”
the only fact Dawson presents in support of his pretext argunment
is the alleged romantic interest between Mayberry and the Leisure
Fi t ness manager, for which the only evidence is Dawson’'s
deposition testinony. This is not enough to “nmeaningfully throw
into question” PVH s proffered reasons for renoving the Leisure
Fi t ness account, particularly since Dawson concedes both that
incorrect Leisure Fitness advertisenents ran in the paper after
he failed to proof themand that Leisure Fitness consequently

requested that Dawson be renpved fromits account.

B. Dawson’'s Retaliation d ains

Retaliation clainms under 42 U S.C. §8 1981 have the sane
el emrents and are subject to the sane burden-shifting anal ysis as

Title VIl clains. Cardenas, 269 F.3d at 263; Wodson v. Scott

Paper Co., 109 F.3d 913, 920 (3d Cr. 1997).
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To establish a prima facie case for discrimnatory
retaliation under 42 U S.C. § 1981, a plaintiff nust show that:
(1) she engaged in protected activity; (2) the enployer took an
adver se enpl oynent action against her; and (3) there was a causal
connection between her participation in the protected activity

and the adverse enpl oynent action. LeBoon v. Lancaster Jew sh

Community Center Ass'n, 503 F.3d 217, 231-232 (3d Cr. 2007).

The burden then shifts to the defendant to articulate a
legitimate, nondiscrimnatory reason for the chall enged action,
and once this “relatively light” burden is net, the plaintiff
must then cone forward with evidence to establish that the
proffered reason is pretextual and that the real notivation for
the chal | enged action was discrimnation. Wodson, 109 F. 3d at
920 n. 2.

At oral argunment, Dawson’s counsel clarified that,
al though there were scattered references in the summary judgnent
record alluding to Dawson’ s nmaki ng conplaints to nanagers about
racial discrimnation earlier than his Decenber 2004-January 2005
uni on grievance, for purposes of defending Dawson’s retaliation
claimfromsunmary judgnent, Dawson was contending that his
January 2005 grievance and the related conmuni cations with
managenent were his first instance of protected activity.®

Dawson identified the adverse enpl oynent actions taken agai nst

64 1/30/08 Tr. of Oral Arg. at 10-13.
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himafter the January 2005 grievance as 1) his renoval fromthe
Bour nmann Manuf acturing account and 2) the “ratcheting up” of
PNl ' s perfornmance nanagenent process concerni ng Dawson’s job
per f or mance. ®

Dawson’s has failed to raise a genui ne issue of
material fact concerning his retaliation clains over the renoval
of the Bournmann Manufacturing account because PMH has cone
forward with a legitimte, nondiscrimnatory reason for its
action that Dawson has failed to rebut. As discussed above in
connection with Dawson’s discrimnation clains, PVH produced
evi dence that Bournmann Manufacturing requested that Dawson be
renmoved fromits account after he failed to respond adequately to
its conplaints over billing errors and incorrect advertisenents.
Dawson has not presented evidence sufficient to cast doubt on
PNI's explanation for his renoval or to allow a reasonable
factfinder to conclude the account was renoved because of
retaliation.

Dawson has also failed to nake out a retaliation claim
concerning the alleged “ratcheting up” of PNI’s performance
managenent process. Dawson failed to provide specifics either in
his briefing or at oral argunent as to what exactly he contends
constituted “ratcheting up.” A review of the record shows that

after Dawson filed his grievance in January 2005, PN agreed to

6s ld. at 13-14.
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settle the grievance by expunging the witten warning it had
given him increasing conpensation he was owed for past sales to
the Leisure Fitness account, and adding five new zip codes to his
sales territory. PN also arranged a neeting with a human
resource executive to discuss his conplaints about racial equity
in the conpany. Also in January, PN held a perfornmance review
with Dawson to go over his 4th Quarter 2004 results. At the
review, Dawson was instructed to prepare an action plan to

i nprove his performance and was offered hone access to PNI’'s
conputer system so he could work from hone.

None of these actions rises to the |evel necessary to
constitute an adverse enploynent action. To constitute
actionable retaliation, an enployer’s action nust be “materially
adverse,” neaning that it “m ght have di ssuaded a reasonabl e
wor ker from maki ng or supporting a charge of discrimnation.”

Burlington Northern and Santa Fe Ry. Co. v. Wite, 548 U S. 53,

68 (2006) (internal quotation and citation omtted). Nothing in
PNl ' s perfornmance nanagenent process in January and February 2005

is sufficiently adverse to neet this standard.

C. Dawson’ s Constructive D scharge d ains

A plaintiff may bring constructive discharge clains
under 42 U.S.C. 8§ 1981. Jones, 198 F.3d at 412. The standard

for determ ning whether a constructive di scharge has occurred is
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an objective one, requiring “a finding that the conduct
conpl ai ned of would have the foreseeable result that working
conditions would be so unpleasant or difficult that a reasonable

person in the enployee’s shoes would resign.” Goss v. Exxon

Ofice Sys. Co. , 747 F.2d 885, 887-88 (3d Gir. 1984).

To state a prinma facie case for constructive discharge,
a plaintiff nust therefore proffer evidence show ng the defendant
created sufficiently unpleasant or difficult conditions that a
reasonabl e person would resign. Jones, 198 F.3d at 412. Once
this showing is made, the burden shifts to the defendant to
proffer legitimte nondiscrimnatory reasons for those
conditions, and then to the plaintiff to show that such reasons
are pretextual. Id.

Here, PMH argues that Dawson cannot establish that he
was constructively di scharged because Dawson was not subjected to
discipline any different fromthat of his co-wrkers, citing Gay

V. York Newspapers, Inc., 957 F.2d 1070, 1079 (3d Cr. 1992)

(noting that constructive discharge results from cal cul at ed
efforts by an enployer to pressure an enployee to resign by
subj ecting themto unreasonably harsh conditions “in excess of

t hose faced by her co-workers). PMH also relies on dowes V.

Al | egheny Valley Hosp., 991 F.2d 1159, 1161 (3d Cr. 1992), where
the court set out several “factors” that had been held to justify

a finding of constructive discharge in other cases. These
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factors included threatening an enpl oyee wi th discharge, urging
or pressuring an enployee to resign, denoting an enpl oyee,
reduci ng an enpl oyee’s pay or benefits, involuntarily
transferring an enployee to a | ess desirable position,
detrinentally altering an enployee’s job responsibilities, or

gi ving unsatisfactory job evaluations. |d.

PWVH contends that the only dowes factors that apply to
Dawson are a reduction in pay or an involuntary transfer of
accounts. PIMH says, even if those factors could support a claim
for constructive discharge, it has advanced | egitimate non-

di scrimnatory reasons for Dawson’s | oss of incone and the
transfer of certain of his accounts. Dawson responds that he was
al so threatened with termnation in PNI’s October 2004 neno
disciplining himfor his handling of the Leisure Fitness account.
Dawson al so contends he was subjected to a canpai gn of harassnment
designed to get himto resign, pointing to Mayberry’'s February
28, 2005, emmil forwarding Dawson’s |letter of resignation, in

whi ch he states that “Performance managenent works. Linc has
resigned.”

The Court finds that Dawson has nade out his prim
faci e case for constructive discharge. The renoval of |arge
accounts can be sufficient to constitute constructive di scharge.
See Goss, 747 F.2d at 888 (an enployer’s threat to renove a | arge

account fromthe plaintiff and the subsequent transfer of the
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plaintiff to a newterritory was sufficient to support a finding
of constructive discharge). The transfer of several of Dawson’s
accounts, particularly Leisure Fitness, and the acconpanyi ng drop
in Dawson’s incone is enough, taking every inference in Dawson’s
favor, to nmake out a prima facie case of conditions so unpl easant
or difficult as to force himto resign.®®

As di scussed above in connection with Dawson’ s
di scrimnation clains, however, PNl has presented |legitinmte,
non-di scrimnatory reasons for renoving these accounts from
Dawson, and Dawson has failed to cone forward with sufficient
evi dence to rebut those reasons. Because the renoval of these
accounts and the concomtant |oss of incone is the basis for
Dawson’s prina facie case, Dawson’s failure to rebut PVH s
nondi scrimnatory reasons for renoving themis fatal to his

constructive discharge claim?®

66 There is sonme conflicting evidence as to how nuch

Dawson’ s earni ngs had decreased by early 2005. The January 27,
2005 Meno from Baldwin to Vidovich and Mayberry (Ex. 32 to PWH
Br.), concerning Dawson’ s performance eval uati on says Dawson net
his revenue targets for the 4th Quarter of 2004, which would
presumably have resulted in substantial conm ssions, but the neno
al so says that Dawson was conpl aining at that tinme that he had no
nmoney. Taking the evidence in the light nost favorable to
Dawson, and resolving the conflict in his favor, the neno is

evi dence of Dawson facing financial hardship before he resigned.

67 Dawson’ s additional allegations that he was threatened
with term nation and subjected to a canpai gn of harassnent to
i nduce himto resign do not affect this conclusion. Dawson
characterizes as a termnation threat PNI's statement in its
Cct ober 2004 neno renovi ng Dawson fromthe Lei sure Fitness
account that further failures to performcould result in “further
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D. Dawson’ s Raci al Harassnment d ai ns

Clainms for racial harassment in the workplace, also
referred to as racially hostile work environnment clains, may be
brought under 42 U.S.C. § 1981, as anended by the Cvil R ghts
Act of 1992, the statute under which Dawson has brought this
action. The elenments of a hostile work environnent clai munder
§ 1981 are the same as the elenents for a hostile work

environnent claimunder Title VII. Manatt v. Bank of Am, 339

F.3d 792, 797 (9th Gr. 2003); see also Third Grcuit Mdel Jury

Instruction 6.1.3 and the cormment thereto (citing Verdin v. Weks

Marine Inc., 124 Fed. Appx. 92, 94 (3d Cr. 2005) and Qcasio V.

Lehigh Valley Famly Health CGr., 92 Fed. Appx. 876, 879-80 (3d

Cr. 2004)).
To establish a hostile work environnent claim a
plaintiff nmust show 1) that he or she suffered intentional

di scrim nation because of race; 2) that the discrimnation was

di sciplinary action up to and including termnation.” The Court
has found that PMVH had | egitimte, nondiscrimnatory reasons for
di sci plining Dawson for his handling of the Leisure Fitness
account, and those sane reasons justify PNI’s warning that
simlar actions in the future mght result in Dawson’s
termnation. Dawson’s contention that he was subjected to a
canpai gn of harassnment is unsupported by the sunmary judgnent
record. As discussed above in evaluating Dawson’s retaliation
clainms, nothing in PNI's actions towards Dawson in January and
February 2005 before he resigned could be considered a “canpaign
of harassment.” In that tinme, PNl expunged his witten warning
over Leisure Fitness, increasing his past due conpensati on ow ng
on the Leisure Fitness account, and added new zip codes to his
sales territory.

-55-



pervasive and regular; 3) that the discrimnation detrinentally
affected the plaintiff; 4) that the discrimnation would
detrinentally affect a reasonabl e person of the sane protected
class in that position; and 5) that there is a basis for

vi carious or respondeat superior liability. Cardenas v. Massey,

269 F.3d 251, 260 (3d Gr. 2001); Aman v. Cort Furniture Rental

Corp., 85 F.3d 1074, 1081 (3d Cir. 1996). In evaluating a
hostil e work environnent claim a court nust consider the
totality of the circunstances, rather than just individual

i ncidents, and nmust be m ndful that isolated incidents, unless
extrenely serious, and offhand comments are not sufficient to

sustain a claim Caver v. Gty of Trenton, 420 F.3d 243, 262 (3d

Cr. 2005).

In support of his hostile work environnent claim
Dawson points to racial comments he says were made by his
supervi sor Mchael Gagliardi and his co-worker Ray Goller. The
coments by Gagliardi, referring to Gagliardi’s reluctance to
join Dawson on sales calls in his territory because he “m ght not
make it out,” are at best anbi guous. Dawson hinself testified at
deposition that could not say if these comments were “racist or
not” and that Gagliardi could have been referring to Dawson’s
territory being high-crinme and “pretty rough.” The comments by
Goller, in contrast, are unanbiguously racist. Dawson testified

that Goller on one or two occasions made jokes referring to
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peopl e of African ancestry as “spooks” or “nonkeys” and on
several occasions had referred to those of Asian ancestry as
“gooks” or “slant-eyed bastards.” Dawson conceded that, after he
conplained to PNl managenent about the “spook” and/or “nonkey”
comment, Goller was nade to apol ogi ze.

These comments, even taken together and conbined with
Dawson’s other allegations of racially-notivated harassnent
di scussed earlier, are insufficient to support a hostile work
environment claim Goller’s offensive comments concerning
Asi ans cannot support Dawson’ s cl aim because they were not
directed at either Dawson or his race. See Caver, 420 F.3d at
263. The remaining comments — Gagliardi’s anbi guous reference to
Dawson’s territory and Goller’s unanmbi guous and ugly “j oke” about
spooks and/ or nonkeys — are the type of isolated incidents that
are not severe or pervasive enough to support a hostile work
environnent claim Dawson, therefore, has not presented
sufficient evidence to establish a genuine issue of naterial fact
as to the first two elenents of his hostile work environnent
claim that he suffered intentional discrimnation because of

his race and that this discrimnation was pervasive and regul ar.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI NCOLN DAWSBQON, JR. : ClVIL ACTI ON

V. '
PHI LADELPH A MEDI A :
HOLDI NGS, LLC ) NO. 06-3604

ORDER
AND NOW this 18th day of July, 2008 upon consideration

of the defendant’s Mtion for Summary Judgnent (Docket No. 22)
and the response thereto, and after oral argunent, |IT IS HEREBY
ORDERED that the Mdtion is GRANTED for the reasons set forth in
t he acconpanyi ng Menorandum of Law. Judgnent is hereby entered
for the defendant Phil adel phia Media Hol di ngs, LLC and agai nst
the plaintiff Lincoln Dawson, Jr.

This case may be cl osed.
BY THE COURT:

/s/ Mary A. MlLaughlin
MARY A. McLAUGHLI N, J.




