IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LOCAL 98 | BEW COW TTEE ON : Cl VIL ACTI ON
POLI TI CAL EDUCATI ON :
V.
PH LADELPH A BOARD OF ETHI CS, :
et al. ) NO. 08-630

VEMORANDUM

Bartle, C. J. July 9, 2008
Plaintiff Local 98 IBEWConmttee on Political
Education ("COPE") brings this action agai nst defendants:
Phi | adel phi a Board of Ethics; J. Shane Creaner, Jr., Chairman of
t he Phil adel phia Board of Ethics; Lynne Abraham District
Attorney of the Gty of Philadel phia; Thonas Corbett, Attorney
CGeneral of the Comonweal th of Pennsylvania; Pedro A Cortes,
Secretary of the Commonweal th of Pennsylvania; and the Cty of
Phi | adel phia. COPE al |l eges that various provisions of state and
| ocal election |law violate COPE s rights under the First
Amendnment to the United States Constitution. Pursuant to the
Cvil Rights Act, 42 U S.C. § 1983, and the Declaratory Judgnent
Act, 28 U S.C. § 2201, COPE seeks declaratory and injunctive
relief prohibiting defendants from enforcing the chall enged

statutory provisions.



Def endants have each noved to dism ss COPE s anended
conplaint for failure to state a cl ai mupon which relief can be
granted under Rule 12(b)(6) of the Federal Rules of Cvil
Pr ocedur e.

l.

In ruling on a notion under Rule 12(b)(6), the court
must "'accept all factual allegations as true, construe the
conplaint in the light nost favorable to the plaintiff, and
det erm ne whet her, under any reasonabl e reading of the conplaint,

the plaintiff may be entitled to relief."" Phillips v. County of

Al | egheny, 515 F. 3d 224, 233 (3d Cr. 2008) (quoting Pinker v.
Roche Holdings Ltd., 292 F.3d 361, 374 n.7 (3d Gr. 2002)). "To

survive a notion to dismss, a civil plaintiff nust allege facts
that 'raise a right to relief above the specul ative |eve

Id. at 232 (quoting Bell Atl. Corp. v. Twonbly, 127 S. C. 1955,

1965 (2007)). In other words, a conplaint nmust contain "enough
factual matter (taken as true) to suggest"” the elenents of the
clains asserted. 1d. at 234 (quoting Twonbly, 127 S. C. at
1965). We may consider docunents relied on by the conplaint as
well as matters subject to judicial notice, such as public

records. See Pension Ben. Guar. Corp. v. Wite Consol. |ndus.,

Inc., 998 F.2d 1992, 1997 (3d G r. 2003).



.

Plaintiff COPE is a Pennsylvani a corporation organized
for the purpose of "advanci ng the cause of Anerican workers by
focusi ng the governnent and the public on |abor-related issues.”
COPE engages in both issue advocacy, which it describes as
"advocating non-candi date specific issues during the election
season, " and express advocacy, that is, naking "direct
expendi tures expressly advocating a particul ar candidate,” Am
Compl., 1 5. COPE was created in 1982 to further the political
interests of Local 98 of the International Brotherhood of
El ectrical Wrkers ("I BEW Local 98"), a Pennsylvania | abor union
barred by federal and state | aw from engagi ng in express
advocacy. See 2 U.S.C. 8§ 441b(a); 25 Pa. Stat. Ann. 8§ 3253(a).
| BEW Local 98 was and is legally able to engage in issue
advocacy. See 25 Pa. Stat. Ann. § 3253(a).

COPE concedes that it is a "political conmttee" under
t he Pennsylvania Election Code. A political commttee is defined
as "any commttee, club, association or other group of persons
whi ch receives contributions or nmakes expenditures.” 1d.

8§ 3241(h). An "expenditure" is "the paynent, distribution, |oan
or advancenent of noney or any val uable thing by a candi date,
political commttee or other person for the purpose of

i nfluencing the outconme of an election.” 1d. 8§ 3241(d)(1). The

terms are defined simlarly in the chall enged provisions of the



Phi | adel phia Code. See Phila., Pa., Code § 20-1001(12) & (10).
COPE al so concedes that all of its expenditures, including those
related solely to issue advocacy, "are nade 'for the purpose of
influencing elections."" Am Conpl., { 6.

Political conmttees are subject to various reporting
requi rements under both Pennsylvania and local law. ! For
instance, all political commttees nust file canpaign finance
reports with the Commonwealth listing all expenditures over $250.
25 Pa. Stat. Ann. 8§ 3241(a).? At issue here, however, is the
related requirenment that political commttees retain "vouchers or
copi es of vouchers for all suns expended anounting to nore than
twenty-five dollars ($25) ...." [Id. 8§ 3246(c).® The vouchers
are then subject to mandatory discl osure and public inspection by
any person upon witten request to the "appropriate supervisory

office." 1d.

1. Such groups are al so subject to federal canpaign finance |aw,
whi ch is not being challenged in this case but remains rel evant
to our anal ysis.

2. Such reports nust contain an entry for "each and every
expenditure, the date nmade, the full nanme and the address of the
person to whom made and t he purpose for which such expenditure
was made." 25 Pa. Stat. Ann. 8§ 3246(b)(4).

3. Vouchers are the receipts, invoices, notes, and nenoranda
that substantiate each expenditure made by a political commttee.
By contrast, the canpaign finance reports required under

§ 3241(a) provide only a summary of a political comttee's
expendi t ur es.
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A state trial court may authorize crimnal proceedings
agai nst an offending party if a court audit reveals a violation
of any provision of the Pennsylvania El ection Code. 1d.

8§ 3256(a), (b). The Commonweal th's Attorney Ceneral has
prosecutorial jurisdiction over all violations of the

Pennsyl vani a El ection Code. 1d. 8§ 3260b(a). The Secretary of
the Comonwealth is required to adm ni ster the Pennsyl vani a

El ection Code by investigating alleged failures to file required
reports, by publishing a list of delinquent filers, and by
referring apparent violations to the appropriate enforcenent
authorities. 1d. 8 3259.

The Phi |l adel phi a Code i ncorporates the reporting and
di scl osure requirements of state law for political commttees.
The chal | enged provisions sinply mandate that any person filing
"recei pts or expenditures" pursuant to the Pennsyl vania El ection
Code al so provi de defendant, the Phil adel phia Board of Ethics
(the "Board"), with a duplicate copy. Phila., Pa., Code § 20-
1006. Defendant J. Shane Creamer, Jr. is the Executive D rector
of the Board. A political commttee that violates the Cty's
canpai gn finance ordi nances, including the duplicate filing
requirenents, is subject to regulatory fines in the anount of
$1500 for each such violation. 1d. 8 20-1008. Additionally, any
i ndi vidual found in violation can be forever disqualified from

hol di ng any el ected or appointed City office or enploynent. |[d.



8§ 20-612(1). The Phil adel phia District Attorney has concurrent
prosecutorial jurisdiction with the Attorney CGeneral over any
vi ol ations of the Pennsyl vania El ection Code that occur in

Phi | adel phia County. 25 Pa. Stat. Ann. § 3260b(c).

It is undisputed that COPE properly filed its canpaign
finance reports for the 2007 election cycle as required by 25 Pa.
Stat. Ann. § 3241(a). It identified approximtely $2,500,000 in
expenditures. On Novenber 30, 2007, the Board, by and through J.
Shane Creaner, Jr., submitted a witten request to the
Pennsyl vani a State Bureau of Conm ssions, Elections, and
Legi slation (the "Bureau") under 8 3246(c) of the Pennsyl vani a
Code for the "vouchers" evidencing all of COPE s expenditures in
2007. The Bureau, as required by statute, forwarded the request
to COPE. In response, COPE proposed that it produce vouchers for
expenditures it deened "directed to candi dates"” and w thhol d
those for expenditures it deened "issue-oriented.” The Board
declined to narrow the scope of its request. COPE then filed
this lawsuit seeking declaratory and injunctive relief to
prohi bit the enforcenent of 25 Pa. Stat. Ann. 8 3246(c) and
Phila., Pa., Code 8§ 20-1006 insofar as they conpel production of
vouchers for expenditures for issue advocacy.

[T,
Plaintiff COPE contends that the disclosure provisions

at issue are unconstitutionally vague and overbroad in violation



of the First Anendnent to the extent that they may be interpreted
to require or do in fact require production of vouchers for a
political commttee's outlays of funds for purposes of "issue
advocacy. "*

In Buckley v. Valeo, the plaintiffs raised a First

Amendnent chall enge to reporting and di scl osure provisions
contained in the Federal Election Contribution Act of 1971
("FECA"). 424 U.S. 1 (1976). That federal statute contained
provisions simlar to those at issue here and defined rel evant
terms, such as "political commttee" and "expenditure," in a
virtually identical way. |d. at 62-63. The Suprene Court held
that disclosure provisions generally are subject to "strict" and
"exacting" scrutiny because they have "the potential for
substantially infringing the exercise of First Amendnent rights.”
Id. at 64-66. As a result, the Governnment was required to
establish a "relevant correlation"” or "substantial relation”
bet ween the proffered governnent interests and the burdens
i nposed. |d. at 64. The Governnent denonstrated that the
di scl osure provisions serve three inportant purposes:

First, disclosure provides the electorate

with information "as to where political
canpai gn noney cones fromand howit is spent

4. The First Amendnent to the United States Constitution states
that "Congress shall nake no law ... abridging the freedom of
speech ...." U S. Const. anend. |. The First Amendnent applies
to the states as well as to the federal governnent. See Gtlow
v. New York, 268 U.S. 652 (1925).
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by the candidate” in order to aid the voters

in evaluating those who seek ... office ...

Second, disclosure requirenents deter actual

corruption and avoid the appearance of

corruption by exposing |arge contributions

and expenditures to the light of publicity

Third, ... [the] requirenents are an

essential neans of gathering the data

necessary to detect violations of

contribution limtations ....
Id. at 66-68 (citations omtted). The Court al so explained that
di scl osure provisions are "in nost applications the | east
restrictive nmeans of curbing the evils of canpaign ignorance and
corruption ...." 1d. at 68.

Nonet hel ess, the Buckl ey Court expressed concern that
t he di sclosure provisions in FECA advanced the proffered
governnmental goals only when they regul ate "express advocacy, "
that is, comruni cations advocating the election of a particular
candidate. In that circunstance, the relationship between a
contributor and a candidate gives rise to a risk of corruption
and i nproper influence. |d. at 74-82. The statute defined
"expendi tures” as paynents above a certain dollar anount made
"for the purpose of influencing any election for Federal office

"2 U.S.C 8§ 431(9). The Court concluded that the

definition' s vagueness carried "the potential for enconpassing
bot h i ssue di scussion and advocacy of a political result.” |d.

at 79. Consequently, the Court adopted a limting construction

for the statutory disclosure provisions applicable to



expendi tures by non-candi date individuals and groups other than

political commttees:

[ When the maker of the expenditure ... is an
i ndi vi dual other than a candidate or a group
other than a "political commttee” ... the

relation of the information sought to the

pur poses of the Act may be too renote. To

insure that the reach of [Section] 434(e) is

not inperm ssibly broad, we construe

"expendi ture” for purposes of that section

to reach only funds used for

comuni cations that expressly advocate the

el ection or defeat of a clearly identified

candi dat e.

ld. at 79-80.

The Buckl ey Court then addressed FECA s separate
recor d- keepi ng and di scl osure provision for candi dates and groups
fitting the statutory definition of political commttees. This
provi sion required that such actors: (1) retain records of
contributions and expenditures, and (2) file detailed quarterly
reports containing related financial information which would be
made avail able for public inspection. The statute defined
"political commttees” as entities that nake "expenditures,” 2
U S. C 8 431(4), thus raising the same constitutional problem
di scussed above. The Buckley Court acknow edged that the term
"political commttee"” as defined in the Act could be
unconstitutionally vague or overbroad because a court m ght

interpret it to reach groups, such as those "engaged purely in

i ssue discussion,” whose activities were less likely to inplicate



the stated governnental concerns about quid pro quo relationships
and violations of contribution limts. 424 U S at 79.

Lower courts addressing the issue had elimnated this
possibility of overbreadth not by limting the definition of
"expenditure,"” as the Court had done with respect to non-
candi dat e i ndividuals and groups other than political commttees,
but instead by understanding "political commttee” to include
only organi zations "under the control of a candidate or the nmajor
pur pose of which is the nomnation or election of a candidate."
Id. The Buckley Court adopted that construction. It concluded
that "[e]xpenditures of candidates and of 'political commttees
so construed can be assunmed to fall within the core area sought
to be addressed by Congress. They are, by definition, canpaign
related.” 1d. Limted in this way, the reporting and di sclosure
provisions with respect to candidates and political commttees
were found to pass constitutional nmuster. 1d. The above
standard becane known in the election | aw context as the "nmgjor
pur pose" test.

The Suprenme Court again confronted federal canpaign

finance reformin MConnell v. FEC 540 U.S. 1 (2003). There it

rejected a First Amendnent challenge to reporting and di scl osure
provi sions of the Bipartisan Canpaign Reform Act ("BCRA"). |Id.
at 189-96. The McConnell majority explicitly endorsed Buckley's

"maj or purpose" |anguage as a valid test for determ ning whether
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a particular group should be subject to the "general requirenent
that political commttees disclose their expenditures ...." Id.
at 170 n.64. Mreover, the Court rejected the notion that "the
First Amendnent erects a rigid barrier between express advocacy
and so-called issue advocacy ...." 1d. at 193. Instead the
majority held that "the express advocacy restriction ... was an
endpoi nt of statutory interpretation, not a first principle of
constitutional law " [d. at 191-92.

It is undisputed that COPE qualifies as a "political
comm ttee" under Buckley's "nmmjor purpose" test. |In its anmended
conplaint, COPE states that all of its "expenditures, including
expendi tures advocating non-candi date specific issues, are mde

"for the purpose of influencing elections. Furt hernore, COPE' s
public filings denonstrate that the vast majority of its recent
expendi tures were nmade for the purpose of express advocacy. COPE
has not argued to the contrary.

In I'ight of Buckley and McConnell, we reject COPE' s
argunent that groups qualifying as "political commttees" under
Buckl ey's "maj or purpose" test have a constitutional right to
engage in issue advocacy Ww t hout disclosure of vouchers
substantiating their expenditures for that purpose. The Buckley
Court's decision to adopt two different standards, one for

political commttees and candi dates, and another for all other

groups and individuals, is controlling.
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The Supreme Court's | anguage in MConnell confirms this
di chotonmy. The majority's description of Buckley as upholding a
"general requirenment that political commttees disclose their
expenditures ...." is patently inconsistent wwth plaintiff's
suggestion that political commttees are not subject to a general
requi renent to disclose their expenditures. W enphasize that
the Court in Buckley limted the definition of "expenditure" to
funds used for express advocacy only in the context of non-
candi dat e i ndividuals and groups other than political commttees.
The above reference in McConnell, nmade with respect to groups
that qualify as political comnmttees under the "major purpose
test,"” points to the broad original definition of "expenditures"
contained in the statute, that is, paynents made "for the purpose
of influencing any election for ... office.”

COPE directs us to several additional cases purportedly
establishing a bright |ine between issue advocacy and express
advocacy even for groups qualifying as political commttees under

the "maj or purpose" test. See Colo. Republican Fed. Canpaign

Comm v. FEC 518 U S. 604 (1996); Citizens Against Rent Control

v. Gty of Berkeley, 454 U S. 290 (1981); Wash. State Republican

Party v. Wash. State Pub. Disclosure Conmin, 141 Wash. 2d 245

(Wash. 2000). Yet the plaintiffs in each of these cases
chal | enged only contribution and expenditure limts, which courts

general ly view as inposing considerably greater burdens on
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political speech than those that sinply nmandate discl osure of

expenditures. See, e.q., Buckley, 424 U S. at 22-23, 80-82.

Mor eover, these cases involved only plaintiffs that, unli ke COPE
were either political parties or groups involved solely in issue
advocacy, none of which would qualify as political commttees
under Buckley's "major purpose" test. As such, the cases cited
by COPE are entirely distinguishable.

We concl ude that the challenged statutory provisions,
25 Pa. Stat. Ann. 8 3246(c) and Phila., Pa., Code § 20-1006, are
not unconstitutionally vague or overbroad in violation of the
First Amendnent. Accordingly, plaintiff has failed to state a
cl ai m upon which relief can be granted.

I V.

In its opposition brief to the instant notions to
di sm ss, COPE raises an additional challenge to the voucher
provi sion contained in 25 Pa. Stat. Ann. 8§ 3246(c). It clains
that the statute inposes constitutionally inperm ssible disparate
treatment by placing burdens on political commttees that are not
shared by individuals. COPE failed to raise this claimin its
original or amended conpl aint.

Courts in our district have regularly refused to
address "clains raised for the first tinme in a brief in

opposition to a notion to dismss."” Belnont Holdings Corp. v.

Unicare Life & Health Ins. Co., Cv. A No. 98-2365, 1999 W

- 13-



124389, at *4 (E.D. Pa. Feb. 5, 1999). Instead, "[t]he proper
means of raising clainms that have inadvertently not been raised
in the conplaint is an amended conplaint, not a brief in

opposition to a notion to dismss."” Sansom Comm Vv. Lynn, 366 F.

Supp. 1271, 1278 (E.D. Pa. 1973); see also Advanced Power Sys.,

Inc. v. H -Tech Sys.. Inc., Cv. A No. 90-7952, 1992 W. 97826,

at *12 (E.D. Pa. Apr. 30, 1992). Therefore, we wll not consider
COPE s disparate treatnent claimat this tine.
V.
W w il grant the notions of defendants to dismss
plaintiff's anmended conplaint pursuant to Rule 12(b)(6) of the
Federal Rules of Cvil Procedure for failure to state a claim

upon which relief can be granted.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LOCAL 98 | BEW COW TTEE ON : Cl VIL ACTI ON
POLI TI CAL EDUCATI ON :
V.
PH LADELPH A BOARD OF ETHI CS, :
et al. ) NO. 08-630

ORDER

AND NOW this 9th day of July, 2008, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendants Phil adel phia Board of
Ethics and J. Shane Creaner, Jr., Chairman of the Phil adel phia
Board of Ethics, to dismss pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure is GRANTED,

(2) the notion of defendant Lynne Abraham District
Attorney of the City of Philadelphia, to dismss pursuant to Rule
12(b)(6) of the Federal Rules of Civil Procedure is GRANTED;

(3) the notion of defendant Thonas Corbett, Attorney
CGeneral of the Comonweal th of Pennsylvania, to dism ss pursuant
to Rule 12(b)(6) of the Federal Rules of Civil Procedure is

GRANTED;



(4) the notion of defendant Pedro A. Cortes, Secretary
of the Commonweal th of Pennsylvania, to dism ss pursuant to Rule
12(b)(6) of the Federal Rules of Civil Procedure is GRANTED; and

(5) the notion of defendant the Gty of Philadelphia to
di sm ss pursuant to Rule 12(b)(6) of the Federal Rules of Cvil
Procedure i s GRANTED.

BY THE COURT:

[s/ Harvey Bartle 111

C J.



