IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAREXEL | NTERNATI ONAL CORPORATI ON,
PAREXEL | NTERNATI ONAL TRUST AND
and BARNETT | NTERNATI ONAL

Plaintiffs and
Count er cl ai m Def endant s
ClVIL ACTI ON
v. : No. 04- cv- 3798

OSWALDO FELI Cl ANO and
| NNOVATI VE MEDI A MACHI NE, | NC.

Def endants and
CounterclaimPlaintiffs

VEMORANDUM AND ORDER

Joyner, J. June 30, 2008

Presently before this Court is Defendants and Countercl ai m
Plaintiffs Oswal do Feliciano's and I nnovative Medi a Machi ne,
Inc.’s (together “the Defendants”) Second Mdtion for Parti al
Summary Judgnent (D. Mot.) (Doc. No. 119), Plaintiffs and
Count er cl ai m Def endants Parexel International Corp.’s, Parexe
International Trust’'s and Barnett International’s (“Barnett”)
(collectively “the Plaintiffs” or “Parexel”) Response (“P
Resp.”) (Doc. No. 124) and Defendants’ Reply (“D. Rep”) (Doc. No.
129). For the reasons set forth below, the Court GRANTS I N PART

AND DENI ES | N PART Defendants’ noti on.



Backgr ound

I n August of 2004, Parexel brought suit against fornmer
enpl oyee OGswal do Feliciano and I nnovative Media Machine, Inc.
(“I'MM) for tortious interference with contract rel ations,
commerci al di sparagenent, m sappropriation of confidential or
proprietary information, breach of contract and defamation.!?
Fel i ci ano, who worked as a Managi ng Systens Architect for
Barnett? alleges that he was termnated for refusing to engage
inillegal activity when requested to do so by his supervisor and
for reporting his supervisor’s allegedly illegal activities.
Specifically, Feliciano clainms that Ann Carraher, Vice President
of Barnett Educational Systens, wongfully obtained the
menber ship records of various private organi zati ons and
aut hori zed the incorporation of these records into a Parexel
mar ket i ng dat abase. Between July of 2003 and Oct ober of 2003,
Fel i ciano made conpl aints regarding the allegedly unlawful use of
t he dat abase to various Barnett enployees, including Ms. Carraher
hersel f and Lisa Roth, head of Human Resources. Upon Ms. Roth’s
request, Lorrie Ferraro, Human Resources Director at Parexel,
commenced an investigation of the matter which resulted in M.

Carraher’s termnation in April of 2004. On June 21, 2004,

Fel i ci ano subsequent!ly raised counterclains, including a claim
of retaliatory discharge under the Sarbanes-Oxl ey Act of 2002.

2Barnett became a division of Parexel International Corporation
during the course of Feliciano s enpl oynent.
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Feliciano hinself was term nated. Defendants contend that
Feliciano was term nated because he had an undi scl osed ownership
interest in an outside conpany, in violation of the terns of his
enpl oynent agreenent. The conpany in question, I MM provided
services to Parexel during the course of Feliciano s enploynent,
and it is alleged that Feliciano was involved in approving
paynments to I MM but never disclosed his conflict of interest.
On August 6, 2004, an email was sent fromthe email address

"John. right @hetrut habout parexel.coni (the “John Right email”) to

numer ous Parexel enployees, industry | eaders, vendors, custoners
and potential custoners of Parexel, the contents of which
Plaintiff alleges contained fal se and defamatory statenents about
Parexel and its enployees. Plaintiffs also claimthat many of
the recipients of the email were derived from Parexel’s own
confidential Custoner Lists, which they allege Feliciano obtained
unlawful ly. Al though Feliciano denies having sent the email or
unlawful ly obtaining the lists, he admtted at his deposition
that he authored a simlar letter that he sent to a few Parexe
enpl oyees. Felicano Dep. at 548-50. Feliciano maintains,
however, that the John Right email was sent by a fornmer | MMV

enpl oyee wi thout his know edge or consent. It is undisputed,
however, that the internet domain “thetruthaboutparexel.coni is
registered to MM and Feliciano is the adm nistrative contact for

the site. Pl. Resp., Exh. J.



Def endants have noved for summary judgnent on Counts |
through V of Plaintiffs’ conplaint. Defendant | MM has al so noved
for summary judgnent on its counterclainms of breach of contract

and unjust enrichnent. W wll discuss each claimin turn.

St andard for Summary Judgnent

It is recognized that the underlying purpose of summary
judgnent is to avoid a pointless trial in cases where it is

unnecessary and woul d only cause del ay and expense. Goodnan V.

Mead Johnson & Co., 534 F.2d 566, 573 (3d Cr. 1976). Sunmary

judgnent is proper “if there is no genuine issue as to any
material fact and the noving party is entitled to judgnent as a
matter of law” Fed. R GCv. P. 56(c). An issue is genuine only
if there is sufficient evidentiary basis on which a reasonabl e
jury could find for the non-noving party, and a factual dispute
is mterial only if it mght affect the outcone of the suit under

governing |law. Kaucher v. County of Bucks, 455 F.3d 418, 423 (3d

Cir. 2006), citing Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). If the non-noving party bears the burden of
persuasion at trial, “the noving party may neet its burden on
summary judgnent by showi ng that the nonnoving party’s evidence
is insufficient to carry that burden.” [d., quoting Wetzel v.
Tucker, 139 F.3d 380, 383 n. 2 (3d Cr. 1998). In conducting our

review, we view the record in the |ight nost favorable to the



non-novi ng party and draw all reasonable inferences in that

party’'s favor. See N cini v. Mrra, 212 F. 3d 798, 806 (3d Gr

2000). However, there nust be nore than a “nere scintilla” of
evi dence in support of the non-noving party’s position to survive

the summary judgnent stage. Anderson, 477 U. S. at 252.

Di scussi on

A. Def anati on

Plaintiffs allege that the statenments made in the August
2004 John Right email, witten under an alias, but whomthey
suspect was aut hored by Defendant Feliciano, constitute
def amati on

Under Pennsylvania law, in order to prove a claimfor
defamation, a plaintiff nust establish: (1) the defamatory
character of the comrunication; (2) its publication by the
defendant; (3) its application to the plaintiff; (4) an
understanding by the reader or |istener of its defamatory
meani ng; (5) an understandi ng by the reader or |istener of an
intent by the defendant that the statenent refers to the
plaintiff; (6) special harmresulting to the plaintiff fromits
publication; and (7) abuse of a conditionally privileged

position. Cdenente v. Espinosa, 749 F. Supp. 672, 677 (E D. Pa.

1990) (citing 42 Pa. Cons. Stat. § 8343(a) (1988)). A statenent

is defamatory “if it tends so to harmthe reputati on of another
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as to lower himin the estimation of the community or to deter
third persons fromassociating or dealing with him” 1d. at 676

(quoting Cosgrove Studio and Canera Shop, Inc. v Pane, 182 A 2d

751, 753 (Pa. Sup. C. 1962)). Under Pennsylvania law, it is for
the court to determ ne whether the statenent at issue is capable

of defamatory neaning. Synygy, Inc. v. Scott-Levin, Inc., 51 F.

Supp. 2d 570, 580 (E.D. Pa. 1999), aff’'d, 229 F.3d 1139 (2000).
A plaintiff does not have to prove special harm when the
words constitute defamati on per se. [d. A statenent inputing

busi ness m sconduct may be defanmation per se if it “ascribes to
anot her[‘s] conduct, characteristics or a condition that woul d
adversely affect his fitness for the proper conduct of his |awful

busi ness.” 1d.

Plaintiffs claimthat both the John R ght email and a
simlar letter authored by Feliciano are defamatory because both
statenents “speak supposedly as if it has been determ ned by a
court of law that Parexel has ‘engaged in questionable and
illegal practices in order to make profits’” Pl. Resp. at 18
(citing Exh. H 1). Defendants argue that the statenents in the
John Right email do not constitute defamati on per se because they
are non-actionable opinion. Alternatively, they argue the
affirmati ve defense of absolute truth to rebut the claim

W wil first address whether the email constitutes non-

acti onabl e opi nion. Non-actionabl e opinion exists when “a person



expresses a conment as to another’s conduct, qualifications or
character after either stating the facts on which he bases his
opi nion or when both parties to the conmuni cati on know the facts

as non-actionable.” Rockwell v. Allegheny Health Educ. and

Research Foundation, 19 F. Supp. 2d 401, 406 (E.D. Pa. 1998).

Pure opinion is based on disclosed facts and i s non-actionabl e.
Id. A person cannot be held |iable for pure opinions no matter
“how unjustified and unreasonable this opinion may be.” 1d.
We agree with Plaintiffs that there is a genuine issue of
mat eri al fact whether the three page email contains non-
actionable opinion. Wile sone of the statenents in the enai
appear to be based upon fact (for exanple, references to Ann
Carraher’s inproper actions and subsequent term nation; Pl.
Resp., Exh. G H), other statenents |ack an apparent factua
basis. For exanple, John R ght states the follow ng regarding
Parexel ' s business practices: “In a tinme when corporate
corruption scandals seemto be the recurring thene, this is yet
anot her exanple of how a publicly traded conpany can use
deception and intimdation to play wwth the livelihood of its
enpl oyees and sharehol ders.” W agree with Plaintiffs that this
statenent, as well as others in the email, are unsupported by
facts and instead express the author’s personal disapproval of
the conpany’s practices. Accordingly, a jury nust determ ne

whet her the John Right email consists of non-actionabl e opinion



and, if not, whether the Defendants defanmed Parexel.
I n Pennsyl vani a, however, truth is an absolute defense to

defamation. Corabi v. Curtis Publ’'g Co., 441 Pa. 432, 449-50

(1971). Moreover, substantial truth is sufficient to constitute

truth as a defense. Glbert v. The Bionetics Corp., 2000 U.S.

Dist. LEXIS 8736 at *10 (E.D. Pa. June 6, 2000). The burden of
proving that “substantial truth” exists rests upon the defendant.
Corabi, 441 Pa. 532 at 450.

Def endants have failed to persuade the Court that the emai
cont ai ns undi sputed facts about the business practices at
Parexel. As we have already discussed, there appear to be sone
facts upon which the parties nay agree in the nearly three page
emai | . However, Defendants have failed to neet their burden of
denonstrating “substantial truth” with regard to many of the
statenents in the email. W wll therefore allowa jury to

consi der the claimand deny summary judgnent on Count VI of the

conpl ai nt.
B. Tortious Interference with Contract/Prospective Contractual
Rel ati ons

Plaintiffs claimthat Defendants have, w thout | awf ul
privilege or justification, wongfully and tortiously interfered
with Plaintiffs’ existing contracts and business relationships in
order to harmthe conmpany’s existing relationships and prevent

prospective rel ationships fromoccurring. Conpl. at § 45. As a



result, Plaintiffs claimthat they have suffered and wll

continue to suffer damages and irreparable harm 1d. at 47
The | aw of Pennsyl vani a recogni zes a cause of action for

tortious interference wwth contractual relations as having the

foll ow ng el enents:

(1) the existence of a contractual, or prospective
contractual relation between the conplainant and a third
party; (2) purposeful action on the part of the defendant,
specifically intended to harmthe existing relation, or to
prevent a prospective relation fromoccurring; (3) the
absence of privilege or justification on the part of the
defendant; and (4) the occasioning of actual |egal damage as
a result of the defendant’s conduct.

C@& COccupational Therapy v. RHA Health Services, Inc., 357 F. 3d

375, 384 (3d Cir. 2004), citing Crivelli v. General Mtors Corp.

215 F.3d 386, 394 (3d G r. 2000) and Pawl owski v. Snoro, 403 Pa.

Super. 71, 588 A 2d 36, 39-40 (1991). “Thus a tortious

interference claimdoes not accrue until, at least, the plaintiff
suffers injury (i.e., “actual |legal damage”) as a result of the
defendant’ s conduct.” |d.

There is no evidence that Parexel has suffered damages
requisite to maintaining a cause of action for tortious
interference. Inits responsive brief, Plaintiffs nmake the
foll ow ng conclusory statenent about how its business has
suffered as a result of Plaintiffs’ conduct:

Contrary to Defendants’ assertions, Parexel has, in fact
presented evidence to denonstrate how the John Ri ght Emai

af fected established and prospective business rel ati onshi ps.
Mor eover, given that such a factual issue is disputed by
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both parties, the issue cannot be determ ned by summary
j udgment, but should rather be given to a fact finder to
deci de.
Pl. Resp. at 9.
Plaintiffs have presented no evidence, however, justifying
such a statenent. |In the absence of any material facts
i ndi cating that Parexel’s business relationshi ps have been
conprom sed, there is no dispute for a jury to consider. Sunmary

judgment is thus granted in favor of Defendants on Count | of the

conpl ai nt.

C Commerci al D spar agenent

Plaintiffs allege that Defendants willfully and maliciously
communi cated to industry |eaders, as well as Plaintiffs’
enpl oyees, vendors and custoners di sparagi ng statenents about
Parexel for the purposes of “harassing Plaintiffs, destroying
their business and good will and interfering with Plaintiffs’
relationships with their custonmers and potential custoners.”
Compl. at T 45. They further contend that the statenents, which
were intended to cast doubt upon Plaintiffs’ integrity and
conpliance with | aws, have caused Plaintiffs substantial damage.
In order to sustain a cause of action for comerci al
di sparagenent in Pennsylvania, a plaintiff nust denonstrate that
(1) defendant nmade a fal se statenent, which caused pecuniary |oss

to Plaintiff; (2) defendant intended for publication of the
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statenent to result in harmto the plaintiff’s pecuniary
interests or recognized that it was likely to do so; and (3)
def endant knew that the statenent was fal se or acted in reckless

disregard of its truth or falsity. Synthes v. d obus, 2005 U. S.

Dist. LEXIS 19962, at *14 (E.D. Pa. Sept. 14, 2005).

Def endants accurately point out that Plaintiffs have fail ed
to set forth any evidence which would satisfy the first prong of
the claim PI. Mt. at 19. Defendants have failed to present
evi dence that the conpany has suffered a pecuniary |loss as a

result of Defendants’ alleged disparagenent. Citing Brunson v.

Commt’ns, Inc. v. Arbritron, Inc., 266 F. Supp. 2d 377 (E. D. Pa.

2003), Plaintiffs inproperly claimthat proof of damages is “not
one of the necessary elenents to establish a claimof comrercial
di sparagenent under Pennsylvania | aw and can be determ ned at
trial.” Such a reading contradicts the | egal standard set forth
in Plaintiffs owm brief (Pl. Resp. at 12) and inproperly
summari zes the court’s holding in Brunson. In that case, the
court specifically stated that in order to sustain a cause of
action for commercial disparagenent, the Plaintiff nust allege
t hat Defendant made a fal se statenent which “caused pecuniary
loss to Plaintiff.” [d. at 381.

Parexel has failed to provide evidentiary support raising a
genui ne issue of material fact that the conpany has suffered a

pecuniary |l oss as a result of Defendants’ commrunication. Thus,
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we wll grant summary judgnment as to Count |1 of Plaintiffs’

conpl ai nt.

D. M sappropri ati on of Confidential or Proprietary |nfornation

Plaintiffs claimthat Felciano inproperly retained or
acqui red custody of Parexel’'s confidential proprietary
information, including its Custonmer Lists, wthout Plaintiffs’
consent and in violation of his Enploynment Agreenent. (Pl. Conpl.
at 9§71 57,60). Plaintiffs further allege that Feliciano disclosed
Plaintiffs’ confidential information to IMMfor his own benefit
and to the detrinment of Parexel, constituting actionable
m sappropriation under Pennsylvania law. 1d. at 63-65.

To assert a cause of action for m sappropriation of
confidential business information, a plaintiff nust show that
def endants “for purposes of advancing a rival business interest,
procure[d] by inproper nmeans infornmation about another’s

busi ness.” Toledo Mack Sales & Serv., Inc. v. Mack Trucks, Inc.,

2005 W. 724117 at *13 (E.D. Pa. Mar. 29, 2005).

Def endants argue that they are entitled to sunmary j udgment
on this claimbecause: 1) no evidence exists that Feliciano
m sappropriated confidential business information; 2) assum ng
arguendo that Feliciano obtained proprietary information, Parexel
cannot prove that he obtained the information “for the purpose of

advancing a rival business interest”; and 3) Parexel cannot show
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any “protectible interest that is a trade secret of Parexel.” Pl.
Mot. at 24.

First, Plaintiffs argue that sufficient evidence exists that
Fel i ci ano possessed Parexel’s proprietary information and that he
used the information for the purpose of advancing a “rival
business interest.” Plaintiffs point to simlarities in the
websites of two conpanies owned by Feliciano and his wife to
Parexel’s own website. Plaintiffs also maintain that Defendant
Feliciano m sappropriated Parexel’s Client Lists for the benefit
of his own businesses and admtted doing so in a letter that he
sent to several Parexel enployees. Pl. Resp., Exh. I. In the
letter, Feliciano stated that he planned to send his nessage
(regarding Parexel’s alleged inpropriety) to “over 6.5 mllion
phar maceuti cal conpani es” whose records he obtained. I1d.

Al t hough Defendants argue that Plaintiffs have m sinterpreted
Feliciano’s words in the letter, we agree that a genuine issue of
material fact exists whether Feliciano inproperly obtained

busi ness information fromthe conpany in furtherance of his own

i nterests.

We are unable to conclude, however, that a genuine issue of
material facts exists whether the business information at issue

is protected information and/or trade secret. Citing Scientific

Image Ctr. Mgnt., LLC v. Brandy, 415 F. Supp. 2d 566 (WD. Pa.

2006). Plaintiffs assert that such a question has consistently
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been held by courts to rest wwth a jury. However, where a
Plaintiff has failed to set forth any evidence that the
information at issue neets applicable |egal standards for
confidential and/or trade secret information, courts have not
hesitated to grant summary judgnent in favor of the noving

defendant. See, e.g. Mateson Chem Corp. V. Vernon, 2000 U. S.

Dist. LEXIS 6208 at *28 (E.D. Pa. May 9, 2000). Because

Plaintiffs have entirely failed to raise a genuine issue of fact
whet her the business information at issue constitutes protected
information, summary judgnent is granted in favor of Defendants

as to Count Il of the conplaint.

E. Breach of Contract

Lastly, Parexel alleges that Feliciano breached his
Confidentiality Agreenment and Key Enpl oynent Agreenent by
m sappropriating confidential business information and failing to
di scl ose his outside business interests in other conpanies.

To state a claimfor breach of contract under Pennsyl vania
law, a plaintiff nust allege: (1) the existence of a contract,
including its essential ternms, (2) a breach of a duty inposed by

the contract[,] and (3) resultant damages. Chentech Int’'l Inc.

v. Chem cal Injection Technologies, Inc., No. 06-3345, 2007 U.S.

App. LEXIS 21697 at *4-*5 (3d Cir. Sept. 10, 2007), quoting Ware
V. Rodale Press, Inc., 322 F.3d 218, 225 (3d Cr. 2003) (quoting

14



CoreStates Bank, N. A v. Cutillo, 1999 PA Super 14, 723 A 2d

1053, 1058 (Pa. Super. C. 1999)). For a contract to be
enforceabl e, the nature and extent of the nmutual obligations nust
be certain and the parties nust have agreed on the material and

necessary details of their bargain. Lackner v. & osser, 892 A 2d

21 (Pa. Super. 2006), citing Peck v. Delaware County Board of

Prison Inspectors, 572 Pa. 249, 260, 814 A 2d 185, 191 (2002).

Def endants argue that there is no evidence that Feliciano
obt ai ned any confidential information from Parexel nor did the
conpany suffer damages fromthe all eged m sconduct.

As discussed earlier in our analysis of the m sappropriation
claim we believe that there exists a genuine issue of fact
whet her Felici ano obtai ned business information from Parexel .
Plaintiffs have al so raised a genuine issue of fact whether
Fel i cano was given prior consent by Parexel before engaging in
out si de business activities, a requirenment of his enpl oynent
agreenent. Pl. Resp. at 16.

However, Parexel has failed to provide sufficient evidence
that it has been damaged as a result of Feliciano' s alleged
breach of contract. Proof of damages is an essential el enent of

a breach of contract claim Gazarov v. The D ocese of Erie, 80

Fed. Appx. 202, 206 (3d Cr. 2003). Parexel, in its conplaint,
al | eges past and future damages, but has not outlined those

damages with any specificity. Thus, Plaintiffs have failed to

15



rai se a genuine issue of material fact that they have been
damaged in order to sustain this cause of action and thus sunmary

judgnent is granted as to Count |1V of the conplaint.

F. Parexel s Liability to |IM for Breach of Contract and Unj ust
Enri chnent

Def endant |1 MM al so noves for judgnent to be entered inits
favor on its counterclainms of breach of contract and unjust
enrichnment. As referenced earlier, Parexel entered into an
agreenent with IMMin March 2003 to provide professional staffing
services to Parexel. Pursuant to the agreenent, |IMM staffed
several tenporary enployees at Parexel in various capacities.
| MM now cl aims that Parexel refused to pay for services rendered
in excess of $30, 000.

Based upon our review of the evidence, we agree with
Plaintiffs that there exists a genuine issue of material fact
whet her the work described on the invoices submtted by IMto
Parexel was perfornmed as described. This is not to say that we
conclude inpropriety on the part of IMM but that there is a
genui ne issue of material fact whether IMMis entitled to ful
rei mbursenent on the invoices.

Accordingly, we will allow a jury to determ ne whet her | MV
is obligated to pay the outstandi ng bal ance and deny sunmmary
j udgnment on these cl ains.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAREXEL | NTERNATI ONAL CORPORATI ON,
PAREXEL | NTERNATI ONAL TRUST AND
and BARNETT | NTERNATI ONAL,
Plaintiffs and
Count er cl ai m Def endant s
ClVIL ACTI ON
v. : No. 04- cv- 3798

OSWALDO FELI Cl ANO and
| NNOVATI VE MEDI A MACHI NE, | NC.

Def endants and
CounterclaimPlaintiffs

ORDER

AND NOW this 30th day of June, 2008, upon consideration
of Defendants’ Mdtion for Summary Judgnent, and the responses
thereto, for the reasons stated in the acconpanyi ng nenorandum
it is hereby ORDERED that the Mdtion is GRANTED I N PART and
DENIED I N PART. Judgnent as a matter of law is hereby ENTERED in
favor of Defendant on Plaintiffs’ clainms of tortious
i nterference, commercial disparagenent, breach of contract and
m sappropriation of proprietary information. Defendants’ notion
on Plaintiff’s claimfor defamation is DEN ED

Def endant / CounterclaimPlaintiff IMMs notion for entry of
judgnment on its clains for breach of contract and unjust

enri chnment are al so DEN ED



BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.



