IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL SCHOLLY,
Pl ai ntiff : CVIL ACTI ON
v. : NO. 07- cv- 4998
JMK PLASTERI NG, | NC. .
BONNI E MEGALLI ARD, and
M CHAEL NMOGALLI ARD

Def endant s.

VEMORANDUM AND ORDER

JOYNER, J. June 25, 2008

Presently before the Court is the Mtion of Defendants,
Bonni e and M chael MGl liard (“Individual Defendants”), to
Dismss the Conplaint, or for Partial Summary Judgnent, pursuant
to Rules 12(b)(6) and 56 (Doc. No. 11), and Plaintiff’s Response
thereto (Doc. No. 13). For the reasons set forth bel ow,
| ndi vi dual Defendants’ Mtion shall be GRANTED I N PART and DEN ED

I N PART.

BACKGROUND

Plaintiff was intermttently enpl oyed by Defendant JMWK
Plastering, Inc., (“JMK’) over a period of 20 years. There is

sonme di spute between the parties as to the nature of Plaintiff’s



services and pay structure during his enploynent, but both
parties agree that Plaintiff worked as a driver for JWK a
conpany whi ch builds pools. Bonnie McGlliard is the president of
JMWK, and M chael McGlliard, her son, is also an officer of JM

Plaintiff offers four chief allegations regarding his
enploynent: 1) JMK failed to provide overtine pay to Plaintiff;
2) during Plaintiff’'s enploynment, JMK al so enpl oyed il egal
aliens who were paid “under the table” and at a sub-m ni nrum wage;
3) Plaintiff conplained to Defendants about this illegal
practice; and 4) Defendants termnated Plaintiff in retaliation
for these conplaints. In particular, Plaintiff alleges that
I ndi vi dual Defendants, as “owners/managers/principals of JMW "
made the decision to term nate and deny overtinme pay to
Plaintiff.

On January 3, 2008, Plaintiff filed an Arended Conpl ai nt
alleging violations of his rights under Title VII of the CGvil
Rights Act of 1964 and/or 42 U.S.C. § 1981, the Fair Labor
St andards Act (“FLSA’), the Pennsylvania Hunan Rel ati ons Act
(“PHRA”), the Pennsylvania M ninum Wage Act (“PMM’), the
Pennsyl vani a Wage Paynent and Col | ections Law (“WPCL”), and the
Pennsyl vani a conmon | aw tort of wongful discharge (“wongfu
di scharge”). On January 21, 2008, Individual Defendants filed

the instant Motion to Dismss Plaintiff’s causes of action under



FLSA, PHRA, PMM, and wrongful discharge, as they applied to the

personal liability of the Individual Defendants.

STANDARD OF REVI EW

This Court shall consider a Rule 12(b)(6) Mtion to D sm ss
as a Motion for Summary Judgnent pursuant to Rule 56 when
“matters outside the pleading are presented to and not excl uded
by the court.” Fed. R Cv. P. 12(b). To this end, Individual
Def endants have included affidavits with their Mtion averring
that both were acting in their capacity as corporate officers
when the disputed actions took place. Since the Arended
Complaint itself acknow edges this fact, this is hardly a matter
outside the pleading. It is within this Court’s discretion to
consi der additional docunents filed with a 12(b)(6) Mtion. See,

e.0., Pension Benefit Guar. Corp. v. Wiite Consol. Indus. Inc.,

998 F.2d 1192, 1196 (3d Cir.1993); Prager v. lLaFaver, 180 F.3d

1185, 1189 (11th Cr. 1999). W need not do so in this case, and

wll weigh the instant Mtion under the usual 12(b)(6) standards.
In ruling on a Rule 12(b)(6) notion to dismss, this Court

must “accept all factual allegations as true, construe the

conplaint in the light nost favorable to the plaintiff, and

det erm ne whet her, under any reasonabl e reading of the conplaint,

the plaintiff may be entitled to relief.” Phillips v. County of




Al | egheny, 515 F. 3d 224, 231 (3d Gr. 2008) (citations omtted).
Plaintiff nmust provide factual grounds for relief, which
“requires nore than | abels and conclusions, and a formulaic
recitation of the elenments of a cause of action will not do.”

Bell Atlantic Corp. v. Twonbly, 127 S. C. 1955, 1964-65 (2007).

Dl SCUSS| ON

| ndi vi dual Defendants seek to dismss Counts I, IV, V, VI,
and VIl of Plaintiff’s Anmended Conplaint. Count Il alleges
di scrim nation under PHRA, Count IV retaliatory discharge
prohi bited by FLSA, Count V violation of PMM, Count VI
retaliatory discharge prohibited by PMM, and Count VIII w ongfu
di scharge under Pennsylvania common |aw. W shall address each

count individually.

|. Count Il — Discrimnation under PHRA

Def endants maintain that Plaintiff nust pierce the corporate
veil of JMK in order to hold Individual Defendants personally
liable for acts perforned as JMK' s officers. The Pennsylvani a
Suprene Court, however, has expl ai ned:

There is a distinction between liability for individual

participation in a wongful act and an individual's
responsibility for any liability-creating act perfornmed



behind the veil of a sham corporation. Were the court
pi erces the corporate veil, the owner is |iable because
the corporation is not a bona fide independent entity;
therefore, its acts are truly his. Under the
participation theory, the court inposes liability on

t he individual as an actor rather than as an owner.
Such liability is not predicated on a finding that the
corporation is a shamand a nere alter ego of the

i ndi vi dual corporate officer. Instead, liability
attaches where the record establishes the individual's
participation in the tortious activity.

Wcks v. MIlzoco Builders, Inc., 470 A 2d 86, 89-90 (Pa. 1983).

Thus, for the causes of action arising under Pennsylvania | aw and
sounding in tort, the corporate veil does not protect I|ndividual
Def endant s.

Plaintiff’s Response therefore correctly asserts that
section 955(e) of PHRA allows for individual liability. Such
liability, however, is expressly limted to persons who:

ai d, abet, incite, conpel or coerce the doing of any

act declared by this section to be an unl awf ul

di scrimnatory practice, or to obstruct or prevent any

person from conplying with the provisions of this act

or any order issued thereunder, or to attenpt, directly

or indirectly, to commt any act declared by this

section to be an unlawful discrimnatory practice.

43 Pa. Cons. Stat. 8§ 955(e) (enphasis added). Here, Plaintiff
offers the followng to support such a charge agai nst Individua
Def endants: “The Individual Defendants . . . directly
participated in the illegal acts conplai ned upon herein, and/or

ai ded and abetted sanme.” Am Conpl. 1 6. As the Suprene Court

has expl ai ned, nmere conclusory statenents do not provide factual



grounds for relief. See Twonbly, 127 S.Ct. at 1964-65. No ot her
facts are offered by Plaintiff to support the bald allegation
that either of the McGalliards “aided, abetted, incited,
conpel I ed, or coerced” another person to engage in discrimnatory
acts. Accordingly, the cause of action against |ndividual

Def endants stated in Count Il will be dism ssed.

I[I. Count 1V - Retaliatory D scharge under FLSA

| ndi vi dual Defendants contend that FLSA does not all ow

individual litability of corporate officers under a theory of
retaliatory discharge. | ndi vi dual Defendants concede in their
own Motion, however, that FLSA may allow for individual liability

because the statute’ s definition of enpl oyer’ includes any
person acting directly or indirectly in the interest of an
enployer in relation to an enployee.” 29 U S.C. § 203(d). This
Court is in agreenent, and has previously held that an individual

can be liable as an “enpl oyer” under FLSA. See Matukaitis v. Pa.

Coalition Agai nst Donmestic Violence, 2005 U S. Dist. LEXIS 31046

(E.D. Pa. Novenber 8, 2005); Fassl v. Qur Lady of Perpetual Help

Roman Catholic Church, 2005 U.S. Dist. LEXIS 22546 (E.D. Pa.

Cctober 5, 2005); Norris v. North Anerican Publishing Co., 1997

US Dist. LEXIS 2352 (E.D. Pa. February 28, 1997); MHKiernan v.

Sm t h- Edwards-Dunlap Co., 1995 U.S. Dist. LEXI S 6822 (E. D. Pa.




May 17, 1995). The portion of FLSA which pertains to retaliatory
di scharge uses even broader |anguage; it forbids retaliatory

di scharge by any “person.” 29 U. S.C. 8§ 215. Accordingly, in
light of both the District Court consensus and FLSA' s own
statutory | anguage, we find that individuals may be held |iable
under FLSA.

The question remains as to whether Plaintiff has
sufficiently pleaded the necessary el enents of his cause of
action for retaliatory discharge. The Third Grcuit has held
that in order to establish a prina facie case of retaliatory
discrimnation, it nust be shown that (1) the plaintiff engaged
in protected activity, (2) the enployer took an adverse
enpl oyment action against him and (3) there was a causal |ink
between the plaintiff's protected action and the enpl oyer's

adverse action. See Preobrazhenskaya v. Mercy Hall Infirnary,

2003 U. S. App. LEXIS 16347 at *6-7 (3d Gr. July 30, 2003)

(citing Kachmar v. Sungard Data Sys., Inc., 109 F.3d 173, 177 (3d

Cr. 1997)). FLSA describes the follow ng behavi or as being
protected activity: “[when an] enployee has filed any conpl ai nt
or instituted or caused to be instituted any proceedi ng under or
related to this chapter, or has testified or is about to testify
in any such proceeding, or has served or is about to serve on an

industry committee.” 29 U S.C. § 215(a)(3).



Al t hough the Third Crcuit has not ruled directly on whet her
an informal conplaint to an enployer is activity protected by the
FLSA, it has noted that “courts interpreting the anti-retaliation
provi sion have | ooked to [FLSA ' s] animating spirit in applying it
to activities that m ght not have been explicitly covered by the
| anguage. For exanple, it has been applied to protect enployees
who have protested Fair Labor Standards Act violations to their

enpl oyers.” Brock v. Richardson, 812 F.2d 121, 124 (3d Cr

1987) (enmphasis added). This Court has held that infornal

conplaints to enployers are protected by FLSA, see Chennisi v.

Communs. Constr. Goup, LLC 2005 U. S. Dist. LEXIS 2274 (E.D. Pa.

Feb. 17, 2005); Coyle v. Madden, 2003 U S. Dist. LEXI S 23830

(E.D. Pa. Dec. 17, 2003), and the majority of circuits has held

i kewi se. See Lanbert v. Ackerley, 180 F.3d 997 (9th G r. 1999)

(en banc) (holding internal conplaints to enpl oyer satisfy §

215(a)(3)); Valerio v. Putnam Assocs., Inc., 173 F.3d 35 (1st

Cr. 1999) (sane); EECC v. Roneo, 976 F.2d 985 (6th G r. 1992)

(sanme); EEOCC v. Wite & Son Enters., 881 F.2d 1006 (11th Cr

1989) (sane); Love v. Re/Max of Am, Inc., 738 F.2d 383 (10th

Cir. 1984) (sane); Brennan v. Maxey's Yamaha, Inc., 513 F.2d 179

(8th Cr. 1975) (sane).
It follows that because FLSA allows for individual

liability, and because informal conplaints may be considered



protected activity, Plaintiff has sufficiently pleaded his cause
of action against |ndividual Defendants. W therefore cannot
dism ss Count IV of Plaintiff’s Conplaint, and Defendants’ Mbdtion

to Dismss with respect to Count |V nust be DEN ED

[11. Count V — Violation of the PMM

| ndi vi dual Def endants next assert that PMM does not all ow

for individual liability. As we explained above in regards to
Count Il (PHRA claim, Pennsylvania | aw does not shield corporate
officers fromindividual liability for personal tortious conduct.

It is also difficult to reconcile this assertion with a

concessi on I ndividual Defendants nmake in their own Mdtion that

“the definition of ‘enployer’ under the Fair Labor Standards Act
i ncludes the officers of the corporation.” PMM defines

“enployer” in terms substantially simlar to those in FLSA: any
i ndi vi dual, partnership, association, corporation, business
trust, or any person or group of persons acting, directly or
indirectly, in the interest of an enployer in relation to any
enpl oye[e].” 43 Pa. Cons. Stat. 8 333.103. It would be

i ncongruous to construe this practically identical |anguage to
having a neaning different fromthat of FLSA. Further, without

nmore specific guidance as to this issue, this Court “nmust resolve

any uncertainties as to the current state of controlling



substantive law in favor of the plaintiff.” Boyer v. Snap-On

Tools Corp., 913 F.2d 108, 111 (3d Gr. 1990). Thus, | ndividual

Def endants’ Mdtion to Disnmss Count V nust al so be DEN ED

V. Count VI — Retaliatory D scharge under PMM

The PMM prohibits retaliatory discharge under the foll ow ng

terns:
Any enpl oyer and his or her agent, or the officer or
agent of any corporation, who discharges or in any
ot her manner discrim nates agai nst any enpl oye| €]
because such enploye[e] has testified or is about to
testify before the secretary or his or her
representative in any investigation or proceedi ng under
or related to this act, or because such enpl oyer
bel i eves that said enploye[e] may so testify shall
upon conviction thereof in a sunmary proceedi ng, be
sentenced .
43 Pa. Cons. Stat. 8 333.112(a). The language of this
section provides for crimnal sanctions, and does not by its
terms provide a private cause of action. Furthernore, even
if acivil cause of action had been provided for, Plaintiff
has all eged no activity prohibited by this section.
Plaintiff cannot plead a cause of action under the express
| anguage of PMMA
Plaintiff argues that the term nation of his enpl oynent
vi ol ated the public policy enbedded in PMMA.  Am Conpl. at

1 103. In applying state |law, however, “[i]t is beyond the

10



authority of a federal court in such circunstances to create

entirely new causes of action.” Wlk v. Saks Fifth Ave.,

Inc., 728 F.2d 221, 223 (3d Cr. 1984). “The only
Pennsyl vani a cases applying the public policy exception have
done so where no statutory renedi es were avail able.”

Bruffett v. Warner Comuni cations, Inc., 692 F.2d 910, 919

(3d Cr. 1982). 1In consideration of these Third Grcuit
opinions, this District Court has already held that a
retaliatory discharge claimunder FLSA precludes a sinmlar
remedy under PMM. See Coyle, 2003 U.S. Dist. LEXIS 23830
at *14-15 (“Plaintiff has properly alleged a retaliatory

di scharge claimunder FLSA. As a result, Plaintiff has an
avai l abl e statutory renmedy for the alleged wong, and thus,
cannot maintain a wongful discharge claimunder

Pennsyl vani a conmon | aw. ") .

Here, Plaintiff’s Amended Conpl ai nt cl ai nms nunerous
statutory renedies available to himfor the discrimnation,
| ack of overtine pay, and retaliatory discharge which he
al l eges. For the reasons above, this Court will not create
a new renedy in such a circunstance. Count VI, as applied

to I ndividual Defendants, will therefore be dism ssed.

11



V. Count VIII — Wongful Discharge under State Commpbn Law

Finally, Plaintiff clainms that the alleged retaliatory
di scharge is a violation of public policy enbodied in PMAA
and WPCL. Am Conpl. at § 103. As we explained in regards
to Count VIl, “Pennsylvania | aw does not recognize a common
| aw cause of action for violating public policy when there

is a statutory renedy.” Mercy Hall Infirmary, 2003 U. S

App. LEXIS 16347 at *13. The rationale behind this rule is
sinple: “If a common | aw action for the same clains were
recogni zed, it would give the claimnt an opportunity to
circunvent the carefully drafted | egislative procedures [of
the pertinent statute].” Bruffett, 692 F.2d at 919.
Success of the statutory claimis irrelevant; “it is the
exi stence of the renedy, not the success of the statutory

claim which determ nes preenption.” DeMiro v. Phil adel phia

Housi ng Authority, 1998 U. S. Dist. LEXIS 20412 at *17 (E. D

Pa. Dec. 21, 1998) (quoting Jacques v. AKZO Int'|l Salt,

Inc., A 2d 748, 753 (Pa. Super. C. 1993)). Here, Plaintiff
has nunerous statutory renedi es avail able, and has pl eaded

t hem successfully. W decline to recogni ze an unnecessary
common | aw action. Count VIII, as applied to |ndividual

Def endants, will also be dism ssed.

12



CONCLUSI ON

For the reasons expl ai ned above, Counts Il, VI, and
VIIl of Plaintiff’s Conplaint nust be dism ssed with respect
to I ndividual Defendants Bonnie MGalliard and M chael
MGalliard. Plaintiff has failed to show grounds for relief
in Count Il, and sets forth no legally recognizable claimin
Counts VI and VIIIl. Therefore, Individual Defendants’
Motion to Dismss these Counts is GRANTED. Plaintiff has
sufficiently pleaded |l egitinate causes of action in Counts
|V and V. Accordingly, Individual Defendants’ Mtion to
Di smiss Counts IV and V is DENIED. '

An order foll ows.

! To be perfectly clear, as a result of this order, Counts |, |11,

IV,

V, and VI| renmin against Bonnie McGlliard and M chael MGl liard. Counts I

through VI1I1 all remmin against JMK Inc.

13



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL SCHOLLY,
Plaintiff : ClIVIL ACTI ON
V. : NO. 07- cv- 4998
JVK PLASTERI NG, | NC., :
BONNI E McGALLI ARD, and
M CHAEL MCGALLI ARD

Def endant s.

ORDER

AND NOW this 25th day of June, 2008, upon consideration of
Def endants’ second Mdtion to Dism ss Pursuant to
Fed. R G v.P.12(b)(6) and 56 (Doc. No. 11), and Plaintiff’s
Response thereto (Doc. No. 13), it is hereby ORDERED t hat
Def endant’s Motion is GRANTED I N PART AND DENI ED I N PART and
Counts 11, VI, and VIIl of Plaintiff’s Amended Conpl ai nt agai nst
Bonnie McGalliard and M chael MGalliard are D SM SSED.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




