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MEMORANDUM
EDUARDO C. ROBRENO, J. JUNE 25, 2008
l. BACKGROUND

Plaintiff Philadel phia Housing Authority (*PHA")
entered into a contract wth Defendant CedarCrestone, Inc.,
pursuant to whi ch Cedar Crest one woul d upgrade PHA' s Peopl eSof t
software systemfromversion 8.8 to 8.9, and inplenent various
ot her systeminprovenents, wthin nine nonths. The contract
all egedly required deliverables and status reports from
Cedar Crestone whil e the upgrade was ongoi ng. By subsequent
agreenent, the parties allegedly nodified the contract so that
t he Peopl eSoft software woul d be upgraded to version 9.0.

PHA al | eges that CedarCrestone failed to conplete the
upgrade, inplenment the systeminprovenents, and provide the
required deliverables, all in breach of the contract. PHA brings
clains for breach of contract or, in the alternative, breach of

inplied contract.



Cedar Crestone, in turn, brings a counterclaimfor

breach of contract or, in the alternative, guantum neruit,

seeki ng paynent of suns allegedly due under the contract, plus
interest. Before the Court is PHA' s notion to dismss the
counterclaimin part. For the follow ng reasons, the notion wll

be grant ed.

1. MOTION TO DI SM SS
PHA nmakes two argunents in its notion to dismss: 1)

CedarCrestone’s claimfor guantummeruit relief is forecl osed

because the relevant transaction is governed by an express
contract; and 2) CedarCrestone’s request for interest is

precl uded by the | anguage of the contract.

A Legal Standard

In deciding a notion to dismss for failure to state a
cl ai m upon which relief can be granted,! the Court nust “accept
as true all allegations in the conplaint and all reasonable

i nferences that can be drawn therefrom and view themin the

! The nmotion is styled a Motion to Disniss the
Counterclaimfor Quantum Meruit and to Strike the Request for
Interest. However, a notion to strike under Federal Rule of
Cvil Procedure 12(f) is proper when a pleading asserts “an
insufficient defense or any redundant, inmaterial, inpertinent,
or scandal ous matter.” Fed. R Cv. P. 12(f). Because PHA seeks
to “strike” the request for interest because it is allegedly
precl uded by the contract, the Court will construe the “notion to
strike” as a notion to dismss the counterclaimin part.
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[ ight nost favorable to the non-noving party.” DeBenedictis v.

Merrill Lynch & Co., Inc., 492 F.3d 209, 216 (3d Gr. 2007)

(quotation omtted). The Court need not, however, “credit either
bal d assertions or |egal conclusions in a conplaint when deciding
a notion to dismss.” [d. (quotation omtted). The “‘[f]actual

al l egations nust be enough to raise the right to relief above the

specul ative level.’” Phillips v. County of Allegheny, 515 F. 3d

224, 232 (3d Gr. 2008) (quoting Bell Atl. Corp. v. Twonbly, 127

S. . 1955, 1965 & n.3 (2007)). Viewing the allegations as
such, the Court nust dismss the conplaint if it fails to state a

cl ai m upon which relief can be granted.

B. Quantum Meruit d aim

Under Pennsylvania |aw, 2 “‘the quasi-contractual
doctrine of unjust enrichnent [is] inapplicable when the
rel ati onship between parties is founded on a witten agreenent or

express contract.’” Benefit Tr. Life Ins. Co. v. Union Nat’]|

Bank of Pittsburgh, 776 F.2d 1174, 1177 (3d Cr. 1985) (quoting

Schott v. Westinghouse Elec. Corp., 259 A 2d 443, 448 (Pa.

1969)); Hershey Foods Corp. v. Ralph Chapek, Inc., 828 F.2d 989,

999 (3d CGir. 1987) (“Wiere an express contract governs the

2 The parties agree that Pennsylvania | aw applies. See
Compl. Ex. A [hereinafter “Services Contract”] § 4 (“This
Agreenent shall be governed by the | aws of the Commonweal t h of
Pennsyl vani a . ") .
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rel ationship of the parties, a party’'s recovery is |limted to the
measure provided in the express contract; and where the contract
‘fixes the value of services involved,’ there can be no recovery

under a quantum neruit theory.” (quoting Murphy v. Haws & Burke,

344 A 2d 534, 546 (Pa. Super. C. 1975))). Thus, “[d]ism ssal of
an unjust enrichnment claimis appropriate upon a notion to
di sm ss when the relationship between parties is founded on a

witten instrunent.” Harold ex rel. Harold v. MGann, 406 F

Supp. 2d 562, 579 (E.D. Pa. 2005).°3
Thi s does not nean, however, that the existence of an
express contract between the parties will always preclude a

guantum neruit claim Rather, the Court nust inquire at the

nmotion to dism ss stage whether there is any dispute as to the
exi stence of the express contract, and whether the scope of the
contract includes the transaction that is the basis for the

guantum neruit claim As Judge Padova stated in a simlar case:

According to [Rule 12(b)(6)], to dism ss [the] guantum
neruit claiml must first find that the contracts
entered by the parties . . . enconpass the work that is
the subject of [the] claim |In the | anguage of Schott,
| must find that the relationship between [the parti es]
regardi ng the subject of [the] claimis founded on the
contracts . . . [t]aking the facts pled in [the]
anmended conpl aint as true and resolving all doubts in
favor of [the non-novant]

3 “Quantum neruit is a quasi-contractual renedy based
upon the equitable doctrine of unjust enrichnment. Thus the terns
gquantum neruit and unjust enrichnent often are used
i nterchangeably.” HCB Contractors v. Rouse & Assocs., Inc., No.
91- CV-5350, 1992 W 176142, at *12 n.13 (E.D. Pa. July 13, 1992).
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HCB Contractors v. Rouse & Assocs., Inc., No. 91-5350, 1992 W

176142, at *7 (E.D. Pa. July 13, 1992). Conpare J.A. & WA

Hess, Inc. v. Hazle Twp., 400 A 2d 1277, 1279-80 (Pa. 1979)

(motion to dism ss denied because conduct that was basis for

claimdid not fall within scope of contract), with Md-Atl.

Constr. Inc. v. Stone & Weber Constr., Inc., No. 03-6125, 2005

U.S. Dist. LEXIS 26624, at *7 (E.D. Pa. Nov. 3, 2005) (“M d-
Atlantic filed suit for breach of contract and Stone & Weber has
not raised as a defense that the contract is voidable .
Therefore, the parties’ fate rises and falls within the four
corners of the agreenment.”).

The sanme anal ysis applies even if, as here, breach of

contract and quantum neruit clains are raised in the alternative.

In Promark Realty G oup, Inc. v. B&W Associ ates, No. 02-1089,

2002 W 862566 (E.D. Pa. May 1, 2002), it was undisputed that the
parties’ relationship was governed by an express contract. |d.
at *4. On a notion to dismss, Plaintiff sought “to save [the

guantum neruit] claimby arguing that it is permtted to pl ead

unjust enrichnent as an alternative to its contract-based claim”
Id. The Court dismssed the claim however, because, “as pled in
the conplaint, all the benefits Plaintiff could possibly have
conferred on [Defendant] . . . were to be provided pursuant to
the contract between the parties.” 1d.

In this case, the relevant allegations of the



counterclaimare the foll ow ng:

5. On July 20, 2006, CedarCrestone and PHA entered
into a contract pursuant to which Cedar Crestone
woul d provide consulting services to PHA in
connection with PHA s upgrade of Oracle’s
Peopl eSoft software.

7. Cedar Crest one provided services pursuant to the
contract and rendered invoices for services
render ed.

8. PHA has not paid Cedar Crestone on invoices

totaling $589,625 for tine and materials under the
July 20, 2006 contract and has w thhel d paynent of
$78, 000 due Cedar Crestone on _anot her contract as
to which there is no dispute for a total due of
$667, 625.

9. CedarCrestone is entitled to judgnment in the
amount of $667, 625.

10 In the alternative, CedarCrestone is entitled to
paynent of $667,625 in guantum neruit.

Ans. & Countercl. (doc. no. 7) 11 5, 7-10 (enphases added). As
expl ai ned bel ow, the above all egations suggest that dism ssal of

t he gquantum nmeruit portion of the counterclaimis warranted.

1. The July 20, 2006 contract

The counterclaimalleges that Cedar Crestone provided
services “pursuant to the [July 20, 2006] contract,” and that it
was owed noni es “under the July 20, 2006 contract.” NMbreover,
there is no dispute as to the existence of the July 20, 2006
contract. Therefore, because the “contracts entered by the

parties . . . enconpass the work that is the subject of [the
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guantum neruit] claim” the quantum neruit portion of the

countercl ai mshould be dismssed. HCB, 1992 W. 176142, at *7.
Cedar Crest one now asserts that, although the existence
of the July 20, 2006 contract is not disputed, the scope of the
contract is disputed. Specifically, subsequent to the execution
of the July 20, 2006 contract, which required a system upgrade
fromversion 8.8 to 8.9, an agreenent was all egedly reached
nmodi fying the contract to require an upgrade fromversion 8.8 to
9.0. See Conpl. T 12; Ans. T 12. However, the contract states
that “[n]o changes, additions or deletions shall be nade to the
contract without prior witten consent of Contract officer. Al
anendnents nust be signed by both parties.” Services Contract at
D7, 1 1. CedarCrestone now argues that these nodification
procedures were not conplied with, and thus that the services
performed pursuant to the subsequent agreenent (upgrade to 9.0)
are not within the scope of the contract (upgrade to 8.9).
Unfortunately for CedarCrestone, it neglected to place
any of these new allegations in the counterclaim Even construed
in a favorable light, the counterclai mplainly says that
Cedar Crestone is owed paynents “under” the July 20, 2006 contract
for services perforned “pursuant to” that contract. Thus, the
nmotion to dism ss the claimseeking paynents under the July 20,

2006 contract will be granted.



2. Paynent under “another” contract

The counterclaimalso alleges that PHA has “w thhel d
paynent of $78,000 due Cedar Crestone on another contract as to
which there is no dispute.” Ans. & Countercl. 1 8. Inits
reply, PHA argues that the allegation concerning the “other”
contract is not sufficiently particular to put it on notice of
the specific contract to which the allegation refers, and thus
that it is without know edge or information sufficient to forma
belief as to the truth or falsity of the avernent. See Reply
(doc. no. 17) Y 8.

Putting aside PHA's argunent that the counterclaim
| acks the requisite specificity, at the notion to dism ss stage,
the Court is required to accept the allegations of the

counterclaimas true. See DeBenedictis, 492 F.3d at 216. Her e,

Cedar Crestone alleges that there is “no dispute” as to the
“other” contract. Moreover, the $78,000 paynent sought in

guantum neruit is alleged to be due “on” that contract.

Therefore, for the reasons stated above, the notion to dism ss

the portion of the counterclai mseeking guantum neruit relief for

paynments under the “other” contract will be granted as well.

3. Oal notion for | eave to anend

At the hearing on the instant notion, counsel for

Cedar Crest one candi dly conceded that the counterclai mwas devoid



of any allegations that CedarCrestone’ s services were perforned
outside the scope of the contract, as is now argued. Counsel for
Cedar Crestone thus requested | eave to anend the counterclai m at

t he concl usion of oral argunent.

Accordingly, the notion to dism ss the counterclaimin
part will be granted with | eave for CedarCrestone to file an
amended counterclaim Leave to anmend will be granted only to the
extent that CedarCrestone may anmend the portion of the

countercl ai m seeking quantum neruit relief to include allegations

concerning the services it allegedly perforned outside the scope

of the contract.?*

C. Request for | nterest

The countercl ai mseeks “judgnment in [Cedar Crestone’s]
favor in the anmount of $667,625 plus interest.” Ans. &
Countercl. 9. PHA argues that the counterclainms request for
i nterest should be stricken in light of the contract’s |anguage.?®
PHA points to the foll ow ng | anguage of the contract:

“Notwi thstanding state law to the contrary, no interest shall be

payable to the contractor fromthe PHA for del ayed progress or

4 PHA may, of course, nove to dism ss the anmended
counterclaimonce it is filed.

5 At the hearing on the notion, CedarCrestone clarified
that the counterclai mseeks both pre- and post-judgnent interest.
PHA in turn clarified that its position is that the contract
forecl oses any award of interest, whether pre- or post-judgnent.
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final paynent.” Services Contract | 21.

Cedar Crestone argues that the contract does not
preclude an award of interest because: 1) its |anguage is
anbi guous, 2) pre-judgnent interest is an equitable renmedy and
t hus cannot be waived by contract, and 3) post-judgnment interest
i s governed by Pennsylvania statute and thus cannot be wai ved by

contract.

1. Anbi guity

The contract |anguage is not anbi guous. Rather, it
plainly prohibits the paynent of “interest,” stating that
interest “shall not be payable” for “del ayed progress or final
paynment.” This | anguage | eaves no doubt that the parties
intended to preclude the paynent of interest for paynents not
tinmely made under the contract.

Here, the countercl aimseeks to recover the very
measure of relief prohibited by the contract |anguage, that is,

interest on paynents not tinmely nade under the contract.?®

6 In Carrothers Construction Co. v. Gty of Dallas, 95-
10723, 1996 W. 625433 (5th Gr. Cct. 11, 1996) (unpublished), the
Fifth Crcuit analyzed a simlar contract provision, stating that
“no contractor of the City of Dallas shall be entitled to

i nterest on any del ayed, disputed, or delinquent paynent.” |d.
at *6. The Court interpreted this language to “limt a
contractor’s right to recover against the Gty . . . [if it]

failed to pay tinely for the contractor’s goods or services.”

Id. The court held, however, that the right to interest had not
been wai ved because “[t] he instant case does not involve whether
the Gty tinely paid for Carrothers’s work” and because the suit
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2. Pr e- Judgnent | nt erest

Cedar Crestone argues that pre-judgnent interest is an
equi table renedy, and thus that the Court retains discretion to
award interest notw thstandi ng any contractual provision.

It is true that Pennsyl vania courts have taken “an
equi tabl e approach in determning interest as an el enent of

damages.” 1n re Est. of Braun, 650 A 2d 73, 78 (Pa. Super. C

1994); Daset Mning Corp. v. Indus. Fuels Corp., 473 A 2d 584,

595 (Pa. Super. C. 1984). An equitable approach, however, is
only necessary when the parties have not agreed by contract on
the amount of interest to be paid. “‘[I]f the parties have
agreed on the paynent of interest, it is payable not as danmages
but pursuant to a contract duty that is enforceable.”” Sonerset,
685 A 2d at 148 (enphasis omtted) (quoting Restatenent (Second)
of Contracts 8 354 cnt. a); Restatenment of Contracts § 337
(providing for interest recoverable “in the discretion of the
court, if justice requires it” only “[i]f the parties have not by

contract determ ned otherw se”).’

“sought danmages beyond the contract amounts.” 1d. In this case,
t he gravanmen of CedarCrestone’s counterclaim as discussed above,
is that PHA has not paid anmounts due under the contract, and no
damages are sought other than the contract anounts.

! The Pennsyl vani a Suprenme Court adopted Restatenent of
Contracts 8 337 in Penneys v. Pa. RR Co., 183 A 2d 544 (Pa.
1962). See Sonerset, 685 A 2d at 202. The superior court
subsequent |y adopted the successor to that section, Restatenent
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Here, Cedar Crestone, a sophisticated contracting party,
has, of its own accord, nmade an agreenent to waive its right to
pre-judgnment interest. Therefore, there is no reason in equity
to make an award of pre-judgnent interest, as the parties have
expressly agreed by contract that interest shall be waived.

Under such circunmstances, it is not the role of the Court to
gquestion the wi sdom of the parties’ agreenent; rather, the Court
must give effect to the clearly expressed intent of the parties.
Sonerset, 685 A 2d at 149 (“The paranount goal of contract
interpretation is to ascertain and give effect to the parties’

intent.”).

3. Post -j udgnment i nt er est

Cedar Crestone argues that parties cannot agree by
contract to waive the right to post-judgnent interest because
that right is governed by Pennsyl vani a statute.

It is certainly true that the right to post-judgnment
interest is provided for by statute:

Except as otherw se provided by another statute, a
judgment for a specific sumof noney shall bear
interest at the lawful rate fromthe date of the
verdict or award, or fromthe date of the judgnent, if
the judgnent is not entered upon a verdict or award.
42 Pa. Cons. Stat. 8 8101; see also 42 P.S. §8 202 (“Reference in

any | aw or docunent enacted or executed heretofore or hereafter

(Second) of Contracts § 354. 1d.
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to ‘legal rate of interest’ and reference in any docunent to an
obligation to pay a sumof noney ‘“wth interest’ wthout
specification of the applicable rate shall be construed to refer
to the rate of interest of six per cent per annum”).

It is equally well-established, however, that, despite
the mandatory | anguage of the statute, parties can vary the
statutory interest rate by contract. See Braun, 650 A 2d at 78
(noting that the “specific intent of the parties prevails over

the statutory rate”); Pittsburgh Constr. Co. v. Giffith, 834

A 2d 572, 591 (Pa. Super. C. 2003) (“[T]he statutory rate of
interest in the Coomonwealth is fixed at 6% but parties to a

contract may agree to a higher rate.”); cf. Wstinghouse Credit

Corp. v. D Uso, 371 F.3d 96, 102 (2d G r. 2004) (noting that a

party can “agree on a |lower rate” of post-judgnment interest than

the rate provided under federal statute).?®

8 I n Westinghouse, the Second Circuit interpreted the
federal post-judgnent interest statute, 28 U. S.C. 8§ 1961. Like
t he Pennsylvania statute, the federal statute, “is silent on the
poi nt, neither expressly permtting nor ruling out deviations by
private agreenment.” Westinghouse, 371 F.3d at 101. Also like
t he Pennsyl vania statute, the federal statute “enpl oys mandatory
| anguage,” but the Court “believe[s] this is ainmed mainly at
precluding district courts from exercising discretion over the
rate of interest or adopting an interest rate set by arbitrators,
not at limting the ability of private parties to set their own
rates through contract.” 1d. Rather, parties were free to set
“their own post-judgnment interest rates through private
agreenents, so long as those rates do not violate state usury and
other applicable laws.” |d. Due to the simlarity between the
Pennsyl vani a and federal post-judgnent interest statutes, the
anal ogy to Westinghouse is an apt one here. As with an agreenent
to a lower interest rate, an outright waiver of the right to
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It follows fromthe |ogic of the Pennsyl vania deci sions
that if a party can freely agree to vary the statutory interest
rate, it can also agree to forego the statutory right to interest

conpletely. Cf. Westinghouse, 371 F.3d at 102 (“To the extent

they [sic] agree on a lower rate [or an outright waiver], the
successful plaintiff has essentially waived part of the benefit
that the statute was intended to confer, and beneficiaries of a
statutory provision generally may do this, absent congressional
| anguage to the contrary.”).

Therefore, CedarCrestone’ s argunent that § 8101 trunps
the parties’ agreenment as to interest is incorrect. The parties
are free to choose, notw thstanding the nandatory | anguage of the

statute, to waive the statutory right to post-judgnent interest.?®

interest would not violate any usury |aw, or any other
Pennsyl vani a | aw of which the Court is aware.

° Wthout formally asserting it as an argunment inits
novi ng papers, at the hearing on the instant notion CedarCrestone
obliquely raised the i ssue of whether a waiver of post-judgnment
interest violates sone public policy. The Court notes, with sone
hesitation, that a party’s waiver of its statutory right to post-
judgment interest is not contrary to a clearly expressed public
policy. As explained by the Pennsylvania Suprenme Court:

Public policy is to be ascertained by reference to the
| aws and | egal precedents and not from general

consi derations of supposed public interest. As the
term‘public policy’ is vague, there nust be found
definite indications in the |law of the sovereignty to
justify the invalidation of a contract as contrary to
that policy. . . . Only dom nant public policy would
justify such action. In the absence of a plain

i ndi cation of that policy through |ong governnental
practice or statutory enactnents, or of violations of
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[11. CONCLUSI ON
Plaintiff’s notion to dismss the counterclaimin part
(doc. no. 16) will be granted. The portion of the counterclaim

seeking quantumneruit relief wll be dismssed, and the

obvi ous ethical or noral standards, the Court should
not assunme to declare contracts . . . contrary to
public policy. The courts must be content to await

| egislative action. It is only when a given policy is
so obviously for or against the public health, safety,
norals or welfare that there is a virtual unanimty of
opinion in regard to it, that a court may constitute
itself the voice of the community in so declaring [that
the contract is against public policy].

Progressive N. Ins. Co. v. Schneck, 813 A 2d 828, 831 (Pa. 2002)
(quotation omtted). No decision pointed to by the parties, or
known to this Court, has clearly expressed a public policy to

whi ch an outright waiver of post-judgnent interest is “obviously”
contrary. Moreover, such a waiver does not result in a violation
of any obvious ethical or noral standard.

Pennsyl vani a courts have explained that “[t] he purpose
of post-judgnent interest is to conpensate a successful plaintiff
for being deprived of conpensation for his or her |loss during the
ti me between ascertai nment of the damage and paynment by the
defendant.” Hutchison ex rel. Hutchison v. Luddy, 946 A 2d 744,
752 (Pa. Super. Ct. 2008). Therefore, if the sole beneficiary of
t he post-judgnment interest statute is the litigant, it is
sensi ble that a sophisticated litigant who waives its statutory
right should be permtted to do so.

It nonethel ess occurs to the Court that, in addition to
the protection of the individual litigant, post-judgnent interest
protects the integrity of the Court’s judgnent. In other words,
if the losing party can delay paynent of the judgnent wth no
consequence, the judgnent |oses nuch of its force. However,
because neither the Pennsylvania | egi slature nor the Pennsyl vani a
Suprene Court has clearly expressed this policy, it remins a
“general consideration[ ] of supposed public interest,” and the
Court must, in this diversity case, “be content to await
| egi sl ative action.” Progressive, 813 A 2d at 831.
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counterclaims request for interest will be stricken. The
remai ni ng portions of the counterclaim alleging breach of
contract, are unaffected, as are Plaintiff’'s clains.

Def endant’s oral notion to amend the counterclaimw ||
be granted. Leave to anend wll be granted only to the extent
t hat Defendant may anmend the portion of the counterclai mseeking

guantum neruit relief to include allegations concerning its

al | eged performance of services outside the scope of the

contract. An appropriate order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PH LADELPHI A HOUSI NG : CIVIL ACTI ON
AUTHOR! TY, : NO. 08-1192
Plaintiff, :
V.

CEDARCRESTONE, | NC.
Def endant .
ORDER

AND NOW this 25th day of June, 2008, for the reasons
stated in the acconpanyi ng Menorandum it is hereby ORDERED t hat
Plaintiff’s notion to dismss the counterclaimin part (doc. no.
16) is GRANTED. The portion of the counterclai mseeki ng guantum
neruit relief is dismssed. The counterclaims request for
interest is stricken.

Def endant’s oral notion to anend the counterclaimis
GRANTED. Leave to amend is granted only to the extent that
Def endant may anend the portion of the counterclai mseeking

guantum nmeruit relief to include allegations concerning its

al | eged performance of services outside the scope of the
contract.

| T 1S FURTHER ORDERED t hat, as discussed at the June
10, 2008 initial pretrial conference, the parties shall submt a
suppl enmental Rule 26(f) report and a proposed protective order by

July 10, 2008. The Court will issue an order reconvening the



initial pretrial conference via tel ephone upon review ng the

suppl ement al submni ssi ons.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




