IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD DEVI NE, et al. ) C VIL ACTI ON
V.

AMERI CA' S VWHOLESALE )
LENDER, et al. ) NO. 07-3272

VEMORANDUM

Bartle, C. J. June 25, 2008

Plaintiffs Edward and Victoria Devine, husband and
wife, bring this action against defendants Anerica's Wol esal e
Lender ("AW"), Countryw de Home Loans, Inc. ("Countryw de"),
U.S. Bank National Association ("U S. Bank"), and Patri ot
Mort gage Conpany ("Patriot"). They allege that they were the
victinms of a predatory |oan transaction with respect to a
nortgage financing |oan or | oans they obtained from AA.
Plaintiffs filed their original conplaint on August 9, 2007,
whi ch includes clains under the Truth-in-Lending Act, 15 U.S.C
§ 1601, et seq. ("TILA"), the Real Estate Settl enment Procedures
Act, 12 U. S.C. § 2601, et seq., and various Pennsylvania
statutes.

Plaintiffs now seek | eave to file an anended conpl ai nt
in order to add a common |law tort claimfor fraud and/ or
negl i gent m srepresentati on agai nst AW, Countryw de and Patri ot.
Specifically, they assert that these defendants negligently,
carel essly and recklessly provided false information to

plaintiffs regarding their loan ternms resulting in the plaintiffs



entering into a | oan transaction well beyond their neans.
According to plaintiffs, the stress plaintiffs then experienced
as a result of their financial situation caused plaintiff Edward
Devine to suffer a heart attack on August 11, 2006. Plaintiffs
demand as to this additional claimincludes conpensatory and
punitive danmages totaling nore than $1, 000, 000. Defendants AW,
Countryside and U.S. Bank oppose the notion.?

Rul e 15(a) of the Federal Rules of Civil Procedure
provides in relevant part that "a party may anmend its pl eading
only with the opposing party's witten consent or the court's
| eave. The court should freely give | eave when justice so
requires.” A court abuses its discretion if it denies a request
for an opportunity to amend without providing justification for

its decision. Foman v. Davis, 371 U S. 178, 182 (1962); In re

Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1434 (3d Cr

1997). "Anong the grounds that could justify a denial of |eave
to anend are undue delay, bad faith, dilatory notive, prejudice,

and futility.” Burlington Coat, 114 F.3d at 1434 (citing Fonman,

371 U.S. at 182).

In the instant matter, plaintiffs' proposed anmendnent
to the conplaint is futile in light of the applicable statute of
[imtations. Under Pennsylvania |aw, conmon |law tort clains of

fraud or negligent m srepresentation are subject to a two-year

1. The court notes that plaintiffs do not seek to bring this
cl ai m agai nst defendant U.S. Bank. No appearance has been
entered on behal f of Patriot.
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statute of limtations. 42 Pa. Cons. Stat. Ann. 8§ 5524(7);
Drelles v. Mrs. Life Ins. Co., 881 A 2d 822, 831 (Pa. Super.

2005). "The statute begins to run as soon as the right to

institute and maintain a suit arises.” Fine v. Checcio, 870 A 2d

850, 857 (Pa. 2005) (quoting Pocono Int'l Raceway, Inc. v. Pocono
Produce, Inc., 468 A 2d 468, 471 (Pa. 1983)). Lack of know edge,

m st ake or m sunderstandi ng do not toll the running of the
statute of limtations. |d. (citations omtted). Pennsylvania
courts will apply the "discovery rule" and toll the statute of
limtations only where "the injury or its cause was neither known
nor reasonably knowable."™ [d. at 858.

Here, plaintiffs' conplaint alleges that during the
| oan settl enent conference on June 10, 2005,2 they "i nmedi atel y"
recogni zed that their paynents under the terns of the |oan as
presented at settlenment were significantly higher than the $3, 500
per nmonth option they had negotiated. Pls.' Conpl. at { 7.
Plaintiffs also allege that as a result of this discrepancy their
requi red paynents, beginning August 1, 2005, total ed over $8, 400
a nonth.® Pls.' Conpl. at § 8. Thus, as of August 1, 2005 at
the latest, plaintiffs were aware of their injury resulting from

the alleged m srepresentations or fraudul ent statenents about the

2. The TILA Disclosure Statenment, attached to the original and
Amended Conpl aints as Exhibit "A" provides that the date of the
final settlenment was June 10, 2005.

3. The TILA Disclosure Statenment provides that the first
paynent, in the anmount of $8,408.84, would be due on August 1,
2005.
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terns of their loan. Plaintiffs were also aware at that tine
that the cause of their alleged injury was fal se or m sl eadi ng
statenents by AW, Countryw de, and/or Patriot. Plaintiffs have
not disputed this conclusion. Thus, their cause of action for
fraud and/ or negligent m srepresentation accrued on or before
August 1, 2005. The original Conplaint was filed on August 9,
2007, nmore than two years later. Consequently, plaintiffs
attenpt to anend their conplaint to add this cause of action is
futile as it is barred by the applicable statute of limtations.
Plaintiffs' notion for |eave to anend their Conpl ai nt

wi Il be denied.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
EDWARD DEVI NE, et al. ) C VIL ACTI ON
V.

AMERI CA' S VWHOLESALE )
LENDER, et al. ) NO. 07-3272

ORDER

AND NOW this day of June, 2008, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of plaintiffs Edward and Victoria Devine for
perm ssion to amend their Conplaint is DEN ED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



