IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LAMONTE W LLI AMS ) ClVIL ACTI ON

US. DEP T OF JUSTICE, et al. : NO. 07-5333

VEMORANDUM & ORDER

McLuaghlin, J. June 19, 2008

The plaintiff, Lanonte WIIlianms, has sued the
def endants, the Departnent of Justice and the Attorney Ceneral of
the United States, under 42 U S.C. 8§ 1983. He clains that the
def endants have violated his constitutional rights by housing him
with violent offenders while he was awaiting trial on bank
robbery charges. WIlianms was incarcerated at the Federal
Detention Center (“FDC’) in Philadel phia from February of 2006
t hrough August of 2007, when he was convicted and transferred to
FCl-Fairton. The plaintiff clainms that while he was at the FDC
he had two different cell mates who were convicted of nurder and
drug of fenses, and that this violates 18 U S.C. 8§ 3142(i)(2),
which directs that, to the extent practicable, persons awaiting
trial be housed separately fromthose serving sentences. He
seeks $2.5 million in damages and a grant of home confinenment for

the rest of his sentence. Conpl. YTV, VI; Defs.’” Br. at 4.



The defendants have noved to dism ss the plaintiff’s
claims for lack of subject matter jurisdiction under Fed. R G v.
P. 12(b)(1) and for failure to state a claimunder Rule 12(b)(6).
In the alternative, the defendants nove for summary judgnent
under Rule 56(c). The Court will consider the defendants’ notion
as one for summary judgnent, taking into account the pleadi ngs,

di scl osures, and affidavits in the record, which show that there
IS no genuine issue as to any material fact and that the
defendants are entitled to judgnment as a matter of law. Fed. R
Cv. P. 56(c).

The defendants argue that the Court |acks subject
matter jurisdiction because the plaintiff has failed to exhaust
his adm nistrative renedies, as required by the Prison Litigation
Ref orm Act of 1995, 42 U.S.C. 8§ 1997e(a) (“PLRA’). The PLRA
mandat es that an i nmate nmust properly exhaust adm nistrative

remedi es before filing suit in federal court. W.odford v. Ngo,

548 U.S. 81, 90 (2006). The Suprene Court held in Jones v. Bock,

127 S. C. 910, 921 (2007), that failure to exhaust is an
affirmati ve defense under the PLRA and that inmates are not
required to specifically plead or denonstrate exhaustion in their
conplaints. Exhaustion under the PLRA is not a jurisdictional

requi renent. Wbodford, 548 U.S. at 101; Nyhuis v. Reno, 204 F.3d

65, 69 n.4 (3d Gr. 2000).

The Court has subject matter jurisdiction over the



plaintiff’s claim The plaintiff has, however, failed to exhaust
his adm nistrative renedi es. Exhaustion is an affirmative
def ense whi ch nust be pl eaded and proven by the defendants.

Brown v. Croak, 312 F.3d 109, 100 (3d Cr. 2002). Defendants can

submt an “indi sputably authentic copy” of a plaintiff’s
adm nistrative renedies to the Court to establish that a

plaintiff has failed to exhaust. Spruill v. Gllis, 372 F.3d

218, 223 (3d Cir. 2004) (citing Steele v. Federal Bureau of

Prisons, 355 F.3d 1204, 1212 (10th Cr. 2003)).

The defendants have submtted a copy of the plaintiff’s
adm nistrative renedy record and a declaration fromDarrin
Howard, the BOP Attorney Advisor assigned to the Federal
Detention Center in Philadelphia. Defs.” Br. Ex. A Howard
Decl.; Ex. B, Inmate Data for Lanmont WIIliams. The Bureau of
Prisons (“BOP’) requires that an inmate take four steps to
exhaust adm nistrative renedies: 1) file an informal resol ution
attenpt; 2) file a formal renedy request; 3) appeal to the
regional director; and 4) appeal to the BOP' s General Counsel.
28 CF.R 8 542.13-15. According to the plaintiff’s
admnistrative renedy record, he filed one adm nistrative claim
before commencing this action (he filed two nore clains on
January 23, 2008, and February 25, 2008, after filing his
conpl ai nt on Decenber 19, 2007). Al of these clains relate to

the plaintiff’s attenpts to have his base custody score | owered,



not to the cellmate issues the plaintiff raised in his conplaint
before the Court.

The tinme for the plaintiff to object to his cell mates
at the FDC has passed. Under BOP regul ations, prisoners have
twenty days followi ng the date of an event to file a renedy
request related to that event. This tinme [imt may be extended
if an inmate denonstrates a valid reason for the delay. 28
C.F.R 8 542.14(a),(b). The plaintiff has yet to file any renedy
request related to his tine at the FDC, where he was incarcerated
from February 22, 2006, through August 27, 2007. He has not
asked for an extension to the twenty-day tinme limt.

It is undisputed that the plaintiff has not exhausted
his admnistrative renedies. The plaintiff does not contest the
Howar d decl aration or contend that the adm nistrative renedy
records fromthe BOP are inaccurate. The plaintiff does not
claimto have exhausted his adm nistrative renedies. The Eastern
District of Pennsylvania provides a section 1983 conplaint form
for prisoners, which includes a section on admnistrative
remedies. The plaintiff used this form In the section on
avai l abl e adm nistrative renedies, the plaintiff wote “NA, " and
when asked to explain why he did not follow each step of the
adm ni strative procedures available to him he wote “NA."”

Conmpl. § IVa, c.

The defendants rai se other defenses, including



sovereign immunity, qualified inmmunity, and the Federal Tort
Clains Act. The Court need not address these issues, as the
plaintiff's failure to exhaust bars his clains. The disclosures
in the conplaint, the Howard declaration, and the plaintiff’s
adm ni strative renmedy record show that there is no dispute as to
the fact that the plaintiff has not exhausted his adm nistrative
remedi es, and the defendants are entitled to judgnent as a matter

of | aw.

An appropriate ORDER fol | ows.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LAMONTE W LLI AMS ) ClVIL ACTI ON

US. DEP T OF JUSTICE, et al. : NO. 07-5333
ORDER

AND NOW this 19th day of June, 2008, upon
consideration of the defendants’ notion to dismss, or in the
alternative, notion for summary judgnment (Docket No. 8), IT IS
HEREBY ORDERED t hat, for the reasons stated in the acconpanyi ng
menor andum the notion for summary judgnment is GRANTED. Judgnent
is hereby entered against the plaintiff and in favor of the
def endant .

This case i s CLOSED

BY THE COURT:

[s/ Mary A. MclLaughlin
Mary A. McLaughlin, J.




