I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DARI EN HOUSER, : ClVIL ACTI ON
: NO. 06-1198
Pl aintiff,
V.
SYLVESTER JOHNSON et al .,

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. JUNE 11, 2008

Darien Houser ("plaintiff") filed this 42 U S.C. 8
1983 excessive force clai magainst four Philadel phia police
of ficers (“SWAT defendants”) and the forner Phil adel phia Police
Comm ssi oner, Syl vester Johnson (“Comm ssioner Johnson”). The
plaintiff is currently awaiting execution for the nurder of a
Phi | adel phia warrant officer in 2004. Pending for the plaintiff
are two notions to conpel (doc. nos. 59 & 63), a notion for
appoi nt ment of counsel (doc. no. 62), a notion for collateral

estoppel (doc. no. 64), and a notion to extend the di scovery

'Plaintiff does not explicitly rely on § 1983, but his
conpl aint, not having stated any authority, mrrors a typical 8§
1983 claim See Tennessee v. Garner, 471 U S. 1 (1985) (holding
that the use of excessive force by police officers in the
exercise of their authority gives rise to a 8 1983 claim. This
assunption is made notw thstanding the fact that the plaintiff
designated his case as being against federal officials, and thus
under 28 U.S.C. 8§ 1331, on the standard prison civil rights cause
of action worksheet. Def.'s Mt. SummJ. Ex. A
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period (doc. no. 61). In turn, the defendants have filed a
nmotion for summary judgnment (doc. no. 66) as to all clains
pendi ng agai nst Comm ssi oner Johnson and as to all negligence
clains filed against the SWAT defendants. The defendants have
not noved for sunmmary judgnment on plaintiff’s excessive force
cl ai rs agai nst the SWAT defendants. The notion for summary
judgnment will be granted. Al of plaintiff’s notions wll be
deni ed except that, as to plaintiff’s remaining excessive force

cl ai m agai nst the SWAT defendants, counsel will be appointed.

FACTUAL BACKGROUND

On March 16, 2006, Plaintiff Darien Houser, proceeding
pro se, filed the instant action agai nst Conm ssi oner Johnson and
the SWAT defendants. Plaintiff then noved to anend his conpl ai nt
both to add additional defendants and to add state | aw cl ai ns of
negl i gence, assault and battery against all defendants. 1In an
order dated August 22, 2007 (doc. no. 48) the Court granted
plaintiff’s notion to the extent it sought to add the state | aw
cl ai ns agai nst the defendants and denied it to the extent that it
sought to add additional defendants. The plaintiff filed his
anended conpl aint on Septenber 4, 2007 (hereinafter

“conplaint”).?

2 When filing his notion for | eave to anend his conplaint on
July 20, 2007, plaintiff attached a proposed anended conpl ai nt.
In conpliance with the Court’s order denying plaintiff’s notion
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The gist of the plaintiff's anmended conplaint is that
on March 19, 2004, he was m staken for sonmeone el se who had
recently shot and killed a warrant officer.® Wen the SWAT
defendants found the plaintiff in apartnment 126 of the Fisher's
Crossing Apartnents, in Phil adel phia, Pennsylvania, the apartnent
conpl ex where the warrant officer had been killed, they beat him
severely. Specifically, the plaintiff states that the SWAT
defendants hit himin the head with the back of a gun, hog-tied
him shoved a gun down his throat and "destroyed" his | egs.
Conpl . at 2.

The SWAT defendants respond by stating that the
plaintiff was in fact the man who had killed the warrant officer
m nutes earlier and that when they tried to arrest him he
violently resisted, attenpting to grab one of the officer's guns
in the process. Def.'s Mem Supp. Summ J. Ex. B. The SWAT

defendants contend that it was plaintiff’s resistance and his

in part, and granting it in part, the plaintiff filed a docunent

with the Court titled, “Amended Conplaint, Part-I11." As such,
the Court will consider the docunent titled “Anmended Conpl aint,
Part-11" as the operating conplaint in this case.

®*Plaintiff’s version of the facts has consistently norphed
t hroughout the litigation. In a notion filed on February 19,
2008, plaintiff states that a shootout had in fact occurred
bet ween he and several warrant officers, whereas in his Arended
Compl ai nt, he quotes hinself as stating to the arresting officers
that they had, "the wong guy." Conpl. at 2.
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earlier junp froma w ndow that caused his injuries. Taking
either party’s version of the facts as true permts the Court to
make the sanme | egal concl usions.

Since the filing of his initial conplaint, the
plaintiff has filed four notions for appointnent of counsel,
three notions for reconsideration, one notion for summary
judgnent, two notions for extensions, two notions to conpel, one
nmotion for collateral estoppel and one notion to exclude his

crimnal record at trial.®

1. DI SCUSSI ON
A Summary Judgment
1. St andard of review

A court may grant summary judgnent when “the pl eadi ngs,
t he discovery and the disclosure materials on file, and any
affidavits show that there is no genuine issue as to any nateri al
fact and that the novant is entitled to judgnent as a matter of
law.” Fed. R Cv. P. 56(c). Afact is “material” if its

exi stence or non-exi stence would affect the outcone of the suit

“*The defendants claimthat follow ng the shootout between
the warrant officers and the defendant, defendant junped fromthe
wi ndow of apartnent nunber 336 and hid in apartnment 126.

®> As this case has progressed, plaintiff has proven to be a
prolific notion filer. Since the inception of the case, he has
filed a total of 18 notions. Only the instant notion for
appoi nt nent of counsel to pursue the claimof excessive force
agai nst the SWAT def endants has been granted.
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under governing |law. Anderson v. Liberty Lobby, Inc., 477 U S

242, 248 (1986). An issue of fact is “genuine’” when there is
sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the existence of that
fact. 1d. at 248-49. *“In considering the evidence, the court
shoul d draw all reasonabl e inferences against the noving party.”

El v. Se. Pa. Transp. Auth., 479 F.3d 232, 238 (3d Gr. 2007).

“[S]ummary judgnent is essentially ‘put up or shut up’ tinme for
t he non-noving party: the non-noving party nust rebut the notion
with facts in the record and cannot rest solely on assertions
made in the pleadings, |egal nenoranda, or oral argunent.”

Berckeley Inv. Goup, Ltd. v. Colkitt, 455 F.3d 195, 201 (3d Cr.

2006) .

2. § 1983 liability for Conm ssioner Johnson

8 1983 provides, in pertinent part, as foll ows:

Every person who, under color of any statute, ordinance,
regul ati on, custom or usage, of any State . . . subjects,
or causes to be subjected, any citizen of the United States

to the deprivation of any rights, privileges, or
immunities secured by the Constitution and | aws, shall be
liable to the party injured in an action at |aw

A plaintiff nmust denonstrate that a defendant in a 8 1983 action
had personal involvenent in commtting the alleged violation.

Rode v. Dellarciprete, 845 F.2d 1195 (3d G r. 1988). Persona

i nvol venent can be shown either through evidence of direct

i nvol venent, or by showing that an official “who has the power to
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make policy is responsible for either the affirmative
procl amati on of a policy or acquiescence in a well-settled

custom”® Watson v. Township, 478 F.3d 144, 156 (3d Cir. 2007)

(quoting Bielevicz v. Dubinon, 915 F.2d 845, 850 (3d Cr. 1990)).

Such an official may be held liable if the plaintiff denonstrates
that “the policy or customin question anmounts to deliberate
indifference to the rights of people with whomthe police cone

into contact.” Carswell v. Borough of Honestead, 381 F.3d 235,

244 (3d Gr. 2004). Deliberate indifference is the deliberate
choice to follow a course of action that is made anobng vari ous

alternatives. Penbaur v. Cincinnati, 475 U. S. 469, 483-84

(1986). Policymaking responsibility itself is derived from
having “final, unreviewable discretion to nake a decision or take

action.” Andrews v. Gty of Phila., 895 F.2d. 1469, 1480 (3d

Cr. 1990).

In this case, the defendants do not contest that as a
general matter, Conmm ssioner Johnson was the rel evant
policymaker. Thus, as the plaintiff does not allege direct

i nvol venent, Comm ssioner Johnson will be held liable only if he

®Plaintiff has not alleged that Comni ssioner Johnson had any
direct involvenent in the alleged assault or that Comm ssioner
Johnson was present during plaintiff's arrest. See Pl.'s Mem
Qop. Summ J. 2. The Court’s assunption that plaintiff is
accusi ng Comm ssi oner Johnson of authorizing or endorsing the
conduct of the SWAT defendants, in his capacity as a policymaker,
has been confirmed in plaintiff’s nmenorandumin opposition to
sumary j udgnent .
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acted with deliberate indifference with respect to the
i npl enentation of, or acquiescence to, an unconstitutional policy

or custom dass v. Gty of Philadelphia, 455 F. Supp. 2d 302,

343 (E.D. Pa. 2006).

The plaintiff has failed to allege the extent of
Comm ssi oner Johnson’s involvenent in the alleged offenses. It
i s conceded that Comm ssioner Johnson was not present at the
apartnent conplex on the day in question, Pl.'s Mem OCpp. Summ
J. 2, and there has been no avernent that he ordered the all eged
abuse of the plaintiff. |In fact, his nane never appears in the
anmended conpl aint, save for its position in the caption. |In
short, there has been no reference to Comm ssioner Johnson’s
actions, know edge, or to what extent he personally instituted
policies in violation of the plaintiff’s civil rights.

In his brief in opposition to sunmary | udgnent,
plaintiff for the first time argues that the defendants’
concession that they were acting pursuant to “Directive-22"
generates policynmaker liability for Comm ssioner Johnson.
However, it is insufficient to point to a policy wthout
denonstrating how its inplenmentation anounts to deli berate

indifference. Inportantly, the plaintiff has failed to allege in

what way the policy he cites led to his injuries. See Kneipp V.
Tedder, 95 F.3d 1199, 1213 (3d Gr. 1996) (holding that a

plaintiff nust also "establish that the governnent policy or



custom was the proxi mate cause of the injuries sustained").
Plaintiff alleges generally that the SWAT defendants
acted under the direction of “Directive-22" and in doing so,
deprived himof his constitutional rights. Plaintiff, however,
does not point to the text of “Directive-22" to show how its
enact nent, and the SWAT defendants’ alleged reliance upon it,
caused his injuries.” As such, no reasonable jury could find
that plaintiff’s 8 1983 cl ai ns agai nst Conm ssi oner Johnson coul d

prevail .

3. Negl i gence

The negligence clai ns agai nst Conm ssi oner Johnson and
t he SWAT def endants nust al so be dism ssed. The Pennsyl vani a
Tort Clainms Act provides that |ocal agencies and officers are
i mmune from negligence causes of action based on the acts of the
agency or of an enployee. See 42 Pa. Cons. Stat. 88 8541,

8542(a) (1998) (“the Act”); Moser v. Bascelli, 865 F. Supp. 249,

253-54 (E.D. Pa. 1994). This imunity is only pierced by a
showi ng that the conduct in question falls within eight specified
and non-applicable exceptions or if the conduct anounts to actual

fraud, crinme, actual malice or willful m sconduct. See 42 Pa.

Cons. Stat. 8§ 8542(b)(1)-(8); Saneric Corp. v. Cty of Phila.,

"Def endants contend that they provided the plaintiff with a
copy of “Directive-22" during the discovery process. Def.’s Mem
in Opp. to Pl.”s Mdt. to Conpel, Ex. B., Dec. 12, 2007.
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142 F.3d 582, 600 (3d Cir. 1998).8 As the plaintiff’s negligence
clains do not fall under with any of the enunerated exceptions,
any negligence cause of action agai nst Comm ssi oner Johnson, and

t he SWAT def endants, nust be di sm ssed.

4. Assault and battery cl ai ns agai nst
Comni ssi oner Johnson

To the extent that the plaintiff has ever alleged an
assault or battery clai magainst Comm ssioner Johnson, plaintiff
has indicated in his response in opposition to the notion for

summary judgnent that he is no | onger pursuing those clains.

I11. CONCLUSI ON
For the above reasons, defendants’ notion for sunmary

j udgnment shall be granted. An appropriate order foll ows.

8The exceptions are: 1) operation of nmotor vehicles; (2)
care, custody and control of personal property; (3) care, custody
and control of real property; (4) dangerous conditions of trees,
traffic controls and street lighting; (5) dangerous conditions of
utility service facilities; (6) dangerous conditions of streets;
(7) dangerous conditions of sidewal ks; and (8) care, custody and
control of animals. 42 Pa. Cons. Stat. 88 8541. These
exceptions nust be strictly construed. Love v. Gty of Phila.,
543 A. 2d 531, 532 (Pa. 1988).
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DARI EN HOUSER, : ClVIL ACTI ON
) NO. 06-1198
Plaintiff,
V.
SYLVESTER JOHNSON et al .,
Def endant s.
ORDER
AND NOW this 11th day of June, 2008, it is hereby
ORDERED t hat defendants’ notion for summary judgnment (doc. no.
66) i s GRANTED.
| T 1S FURTHER ORDERED t hat the case shall be placed in

suspense pendi ng the appoi nt mrent of counsel.

AND I'T | S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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