I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CENTENNI AL SCHOOL : CIVIL ACTI ON
DI STRI CT, : NO. 08- 982
Plaintiff, :
V.

PHL L. and LOR L.
ex. rel. MATTHEW L.,

Def endant s.

MEMORANDUM
EDUARDO C. ROBRENO, J. JUNE 17, 2008
Before the Court is Plaintiff Centennial School
District’s notion to dism ss the counterclaimin part for failure
to state a clai mupon which relief my be granted (doc. no. 9).
The notion will be granted in part and denied in part. The

notion also raises issues inplicating the Court’s subject matter

jurisdiction, which the Court will consider sua sponte.

BACKGROUND

A. Mat t hew s Expul si on

Matt hew L. has been diagnosed with attention deficit
hyperactivity disorder (“ADHD’) and, until recently, was a
student in the Centennial School District (“School District”).

I n February 2006, the School District conducted an eval uati on of

Mat t hew and determ ned that he was not eligible for special



education and related services. On May 23, 2007, Matthew caused
a bonb scare by witing a threatening nessage on a school
bat hroom wal | and was i mredi ately suspended from school

Mat t hew was af forded a pre-expul sion hearing on June 7,
2007. In addition to this hearing, Lori L. and Phil L.
Matt hew s parents, sought a hearing to determ ne whether
Mat t hew s m sconduct was a manifestation of his ADHD
(“mani festation determnation”).! The School District refused
this request, but agreed to conduct a second eval uati on of
Mat t hew on August 24, 2007, again finding that he was not
eligible for special education and related services. Wile the
expul si on deci sion was pending, Matthew s parents w thdrew him
fromthe School District and enrolled himin the Wncote Acadeny,
a private educational institution. Matthew was expelled fromthe

School District on Novenber 27, 2007.

B. The Due Process Hearing

Bef ore the expul sion, on Septenber 13, 2007, Matthew s
parents requested an adm ni strative due process hearing pursuant

to the Individuals with Disabilities Education Act (IDEA), 20

! As explained below, if a child is eligible for the
procedural protections of the Individuals with Disabilities Act,
t he educational placenent of that child may not be changed due to
a violation of the code of student conduct if that violation was
caused by a manifestation of the child s disability, unless
special circunstances exist. See 20 U S.C. § 1415(k)(1)(EB)-(Q.
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US C 8§ 1415(f)(1)(A), by letter to counsel for the School
District. |In pertinent part, the letter states:

| wite at this tine to request a due process hearing
on behalf of the famly for the purpose of chall enging
the District’s determnation that Matt is not eligible
for special education services or for reasonabl e
accommodat i ons under the | DEA and/or § 504 of the
Rehabilitation Act, and, further that he is not
entitled to a manifestation hearing, or an equival ent
process in accordance with the aforesaid statutes prior
to the pursuit of expulsion proceedings against him

. . | have requested that Mathew [sic] be treated as a
child with a disability, or as a child who is “thought
to be disabled” pursuant to 20 U.S.C. § 1415(d) and 34
C.F.R 8 300.534. Accordingly, | renew ny request--
originally made to Superintendent Masko--that a
mani f estation hearing be convened in order to detern ne
whether the action that is the basis for the expulsion
proceeding was a nmanifestation of Matthew s disability.

I n accordance with the above, the parents
will assert the followng at the due process hearing in
this matter[:] 1) that the District has, by failing to
identify Matthew as a special education student and/or
as eligible for reasonabl e accomobdati ons under § 504,
failed to provide Matthew with an appropriate educati on
for a period of two years prior to the due process
shearing [sic] request, and; 2) that the District has
failed to provide Matthew with an appropriate education
for the current school year. The parents wll ask the
hearing officer to award appropriate conpensatory
education and tuition reinbursenment for his attendance
at the Wncote Acadeny, together with transportation
costs. Alternatively, the parents are wlling to
resolve this matter by an agreenent to provide that
relief together with rei mbursenent of their reasonable
attorney’s fees and costs.

R, Ex. 8 (enphases added). A copy of the letter was al so sent

to the School District and to the Ofice for D spute Resol ution

of the Pennsylvani a Departnent of Education, and was subsequently

made part of the admi nistrative record.
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The due process hearing was held over four sessions
bet ween Decenber 10 and Decenber 20, 2007. At the very begi nning
of the hearing, the hearing officer asked counsel to clarify the
i ssues that were before him

THE HEARI NG OFFI CER: Good norning. . . . The purpose
of this hearing is to present evidence to
determine if the student has been receiving an
appropriate educational program The issue in
this hearing relates to, first, is the student
eligible for services; second, whether the student
is eligible for tuition reinbursement for 2007-
2008 for the Wncote Acadeny; and third, is the
student eligible as a [sic] renedy of conpensatory
education in the fall of 2006 to the initiation of
his services at Wncote Acadeny. |s that your
under standi ng of the issues, Fred?

MR. STANCZAK [counsel for Matthew s parents]: That's
correct.

THE HEARI NG OFFI CER. |s that your understandi ng of the
i ssues?

MS. SAI A [counsel for the School District]: Yes. To be
specific though he is asking for eligibility under

| DEA as well as 504, just to the extent that there

are two different standards so that we are clear

on that.

THE HEARI NG OFFI CER Ckay.
R, Ex. 6, at 4:1-5:6 (enphases added).

The hearing officer next invited counsel to offer
openi ng statenents, asking themto “state why they asked for the
heari ng” and “what areas of disagreenent exist.” 1d. at 9:4-5.
Counsel for Matthew s parents, in his opening, stated in

pertinent part:

[ Matt hew] was [ ] charged adm nistratively with
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viol ation of the school rules, subjecting himto an
expul sion. At that point the parents retai ned counsel
and on the parents’ behalf | as their counsel wote to
the School District and asked themto consi der whether
Matt hew was a student with a disability and . .
therefore entitled to a manifestation hearing, a review
of his behavior to determ ne whether in fact it was a
mani festation of this disability. That request was

nei ther granted nor denied at that tinme, but resulted
in a second evaluation . . . . | believe . . . the

[ eval uation] report acknow edges that there has been an
i mpact on his education functioning, the contention
that is raised by the District is that with nedication
there is conplete renediation of the synptons of the
disability, therefore nmaking unnecessary any reasonabl e
accomodation. That essentially is the issue. The
parents di sagree with that concl usion.

G ven that, [the] parents are asking in this
hearing that the Hearing O ficer conclude based on the
evidence that will be presented that the determ nation
that Matthew is not a child with a disability and not
entitled to reasonabl e accommbdati ons or speci al
education is erroneous and should be reversed. They
are asking for conpensatory education as indicated
since the date of the February 2006 Eval uati on Report
and also for tuition reinbursenent for the Wncote
Acadeny. We would also ask as a result of those
findings that the District be required to rescind its
expul sion determ nation and provide Matthew with a
mani f estation determ nation

ld. at 12:7-16:11 (enphases added).

I n her opening, counsel for the School District also
briefly addressed the issue of whether Matthew is entitled to the
procedural protections of the IDEA and Rehabilitation Act:

Wi |l e Matt hew does have a disability and the District
does not dispute that [he] has been diagnosed as having
ADHD, he neverthel ess does not denonstrate the need for
specially designed instruction because of his ADHD.

Because Matthew is not eligible under IDEA, he is
therefore not entitled to tuition rei nbursenent,
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conpensatory education or the procedural protections of
| DEA including a nanifestation determ nation.

The District will also put on evidence that
Matthew [L.] is also not an eligible student under
Section 504 of the Rehabilitation Act. . . . Based on

t he thorough testing Matthew has undergone and the
controlling case law, it is clear that he is not
eligible under Section 504 and is therefore a regular
education student. Therefore he is not entitled to
conpensatory education or the procedural protections
including a manifestati on determn nati on.

R, Ex. 5, at 329:12-335:8 (enphases added).

The testinony during the hearing, in contrast, focused
al nost exclusively on Matthew s eligibility for special education
under the I DEA and Rehabilitation Act. There was no testinony
specifically relating to Matthew s all eged due process rights.

In fact, follow ng the opening statenents, the next
time that the issue of Matthew s entitlenment to a manifestation
determ nation or simlar process was addressed was cl osing
statenents. The hearing officer instructed counsel to “sunmarize
the information, the testinony and evi dence that has been
presented as part of this case.” R, Ex. 3, at 536:22-25.

In her closing statenent, counsel for the School
District reiterated the hearing officer’s sunmary of the issues
to be decided, which, as noted above, did not include the issue
of whether a manifestation determ nation or simlar process was
required, and, during the argunent, nentioned the manifestation
determ nation only tangentially:

Parents requested the 2007 evaluation with the hopes of
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havi ng Matthew found eligible and under the cl oak of
disability to avoid the ram fications of his action.
However, even if eligible, a manifestation

determ nati on woul d undoubtedly fail to find Matthew s
actions were caused by or had a direction [sic] or
substantial relationship to his ADHD.

ld. at 543:23-544:7. Counsel for Matthew s parents al so
sumari zed the issues, wthout including the procedural due
process issue, which he addressed at the end of his remarks:

[ A] School District is not allowed to expel a student
who either has been found to be a student with a
disability or the student was thought to be disabled
until it convenes a manifestation neeting to determ ne
whet her or not the behavior was a manifestation of
disability. Now we don’t have any determ nation at
this point as to whether Matthew s behavi or was a

mani festation of disability because the School District
refused to convene a manifestation hearing to make that
determnation . . . . Therefore it is clear that the
District should have convened a nanifestation hearing
and should have nade the determ nation as to whether or
not Matthew s behavior on that day was affected by
disability. . . . The District’s argunent is sinply
that a Hearing O ficer cannot hear a direct appeal of
an expul sion that should be brought to the Conmonweal th
Court. \While certainly we have no argunent with that
proposition, we are not bringing any kind of direct
appeal of that determ nation before the Hearing
Oficer. The claimthat we are bringing is a claim
that the District ignored in its argunment which is that
Matthew s right to a nmanifestation hearing under the

| DEA and under Section 504 was violated by the
District’s having gone forward with an expul sion
heari ng before making the determ nation as to whether
or not his behavior was a manifestation of his
disability at the time when it had a clear reason to
suspect that it was[;] therefore, again as in the

Hol bert case, in which the expul sion was rescinded by a
Hearing O ficer, the Hearing O ficer in this case has
the sane authority to do so here.

Id. at 554:16-25 (enphases added). The due process hearing

concl uded shortly after these remarks.
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C. The Hearing O ficer’'s Decision

The hearing officer rendered his decision on January
11, 2008. O her than a cursory nention, neither the introductory
statenent nor the findings of fact contain any discussion of the
process afforded Matthew. The findings of fact state only that
“[t]he District conpleted a pre-expul sion hearing on Matthew on
June 7, 2007,” and “[t]he District conpleted an eval uati on on
August 24, 2007.” R, Ex. 2, at 5. There is no analysis of
whet her the process offered was sufficient under the
Rehabilitation Act. The adm nistrative record contains sone
additional information about the process afforded Matthew -
attaching the report generated fromthe August 2007 eval uation
and a summary of the June 2007 hearing as exhibits--but there is
no specific discussion of the extent of the process offered.
In fact, the hearing officer specifically enunerated

the i ssues presented, none of which included whether Matthew s
procedural due process rights were viol at ed:

s Matthew an eligi ble student under the Individuals

with Disabilities Act?

s Matthew an eligi ble student under Chapter 15/ Section

504 of the Rehabilitation Act?

Is Matthew eligible for tuition reinbursenment (and

transportation) for the 2007-2008 school year to

Wncot e Acadeny?

s Matthew eligible for conpensatory education for

i nappropriate services for a denial of a free

appropriate public education for the 2006-2007 school

year ?

Id. at 7. After an analysis of the |law and the facts, the



hearing officer nmade the foll ow ng rulings:

1. Matthew [L.] is eligible as a student requiring a
Section 504/ Chapter 15 service agreenent as a result of
hi s ADHD.

2. Matthew [L.] is not eligible under the Individuals
with Disabilities Education Act as a student with a

| earning disability.

3. Matthew [L.] is not eligible for tuition

rei nbursenent at the Wncote Acadeny.

4. Matthew [L.] is not eligible for conpensatory
education services due to a denial of free appropriate
public educati on.

ld. at 23. The hearing officer’s opinion contains no discussion
of Matthew s all eged procedural due process rights, whether to a

mani f estati on determ nati on or otherw se.

D. Pr ocedur al Post ure

Both the School District and Matthew s parents have
appeal ed the decision of the admnistrative hearing officer to

this Court.? The School District brings a claimchallenging the

2 As di scussed bel ow, Matthew s parents are required to
exhaust adm ni strative renedi es under the IDEA in this case
because they seek relief that is “avail able” under the IDEA 20
U S.C 8 1415(1). The parties agree, however, that because the
i nstant cl ains have been brought solely under the Rehabilitation
Act, not the IDEA, they need not appeal the hearing officer’s
decision to the Special Education Due Process Appeal s Panel
before bringing suit in this Court. See 22 Pa. Code 88
14.162(0), 15.8(d) (requiring adm nistrative appeal only if
“i ssues under Chapter 14 [containing regul ations inplenenting the
| DEA] are raised for decision”). As such, this case is
di stingui shable fromR T. ex rel. J.S. v. Southeastern York
County School District, No. 07-232, 2007 W. 626056 (M D. Pa. Feb.
23, 2007). In RT., the Court required the parties to go before
t he Appeal s Panel, even though the plaintiff “appeal ed the
mani f estati on determ nati on under 8 504 only,” because the
hearing officer found that the student was “eligible for services
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hearing officer’s ruling that Matthew is an eligi bl e student
under the Rehabilitation Act, and Matthew s parents bring a
counterclaimchall enging the hearing officer’s denial of tuition
rei mbursenment and conpensatory education. The parents al so seek
an order

[d]eclar[ing] that the Plaintiff, Centennial School
District, violated Matthew s right to due process as
provided by 8 504 of the Rehabilitation Act and its

i npl enenting regulation at 34 C.F. R § 104. 36, by
permanent|ly expelling himfromhis school w thout
convening a nmani festation hearing, as set forth in the
| DEA, 20 U.S.C. 8§ 1415(k)(E) and 34 CF.R 8§

300. 350(c), (e) or simlar process as allowed by |aw,
to determ ne whet her the behavior that was the basis
for the expul sion charge was a manifestation of his
di sability.

Answer and Countercl. 6 (doc. no. 3) (enphases added). The
School District noves to dismss this portion of the
counterclaim arguing that Matthew s parents have failed to

exhaust adm nistrative renedies.

1. DI SCUSSI ON

A. Mbtion to Disniss

In deciding a notion to dismss for failure to state a

cl ai mupon which relief can be granted, the Court nust "“accept as

under I DEA’” and that his “conduct was a nmanifestation of his

di sability based on the definition contained in IDEA. " [|d. at
*3. An adm nistrative appeal was thus required because “I| DEA

i ssues existed in this case after the hearing officer’s
decision.” 1d. Here, the hearing officer found that Matthew is
not an eligible student under the IDEA, and that ruling has not
been chal | enged before this Court.

-10-



true all allegations in the conplaint and all reasonable
i nferences that can be drawn therefrom and view themin the

[ight nost favorable to the non-noving party.” DeBenedictis v.

Merrill Lynch & Co., Inc., 492 F.3d 209, 216 (3d Gr. 2007)

(quotation omtted). The Court need not, however, “credit either
bal d assertions or |egal conclusions in a conplaint when deciding
a notion to dismss.” [|d. (quotation omtted). The “*[f]actual

al l egations nust be enough to raise the right to relief above the

specul ative level.’” Phillips v. County of Allegheny, 515 F. 3d

224, 232 (3d Gr. 2008) (quoting Bell Atl. Corp. v. Twonbly, 127

S. . 1955, 1965 & n.3 (2007)). Viewing the allegations as
such, the Court nust dismss the conplaint if it fails to state a

cl ai m upon which relief can be granted.

B. Due Process Requirenents

1. Constitutional requirenents

A fundanental protection of the Constitution is the
right to due process of law. See U S. Const. Ams. V, X V.
Deci sions to discipline or expel students are no exception to

this constitutional entitl ement. See Goss v. Lopez, 419 U S

565, 581 (1975) (“Students facing tenporary suspension have
interests qualifying for protection of the Due Process C ause,
and due process requires, in connection with a suspension of 10

days or less, that the student be given oral or witten notice of
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the charges against himand, if he denies them an explanation of
the evidence the authorities have and an opportunity to present
his side of the story. The Cause requires at |east these

rudi mentary precautions against unfair or m staken findings of

m sconduct and arbitrary exclusion from school.”).

Where a student is expelled, the Court has acknow edged
that “nore formal procedures” than notice and an opportunity to
be heard may be required. 1d. at 584. In such a situation,
“determ nation of the anpbunt of process due in a given situation

involves a balancing of interests.” Palnmer ex rel. Palner v.

Merluzzi, 868 F.2d 90, 95 (3d Cir. 1989).

Here, however, Matthew s parents do not ground their
procedural due process claimin the Constitution, but rather seek
to vindicate Matthew s all eged statutory right to due process “as
provi ded by 8 504 of the Rehabilitation Act.” Specifically,

Matt hew s parents seek “a manifestation hearing . . . or simlar
process as allowed by |law, to determ ne whet her the behavi or that
was the basis for the expul sion charge was a nani festation of his

disability.” Answer and Countercl. 6.

2. Mani f estati on deterni nati on under the | DEA

A mani festation determ nation is a procedural
protection provided by the | DEA:

[Within 10 school days of any decision to change the
pl acenent of a child with a disability because of a
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viol ation of a code of student conduct, the |ocal
educati onal agency, the parent, and rel evant nenbers of
the |EP Team. . . shall review all relevant
information in the student’s file, including the
child s I EP, any teacher observations, and any rel evant
information provided by the parents to determne (1) if
t he conduct in question was caused by, or had a direct
and substantial relationship to, the child's
disability; or (Il) if the conduct in question was the
direct result of the |ocal educational agency's failure
to inplenent the IEP. . . . If the local educational
agency, the parent, and rel evant nenbers of the |IEP
Team determ ne that either subclause (1) or (I1)

is applicable for the child, the conduct shall be
determined to be a manifestation of the child's

di sability.

20 U.S.C. 8 1415(k)(1)(E). Once a determnation is made that the
child' s violation is a manifestation of his or her disability,
the child nust be returned to his or her prior educational

pl acenent unl ess certain special circunstances exist. See 20
U.S.C. § 1415(k) (1) (F)-(0.

At the due process hearing, however, the hearing
officer ruled that Matthew was not a student with a disability
under the I DEA and thus not eligible for its protections, and
Matt hew s parents have not chall enged that ruling here. |Instead,
Matt hew s parents assert that Matthew has an i ndependent
entitlement to a manifestation determ nation under the

Rehabilitation Act and its inplenmenting regul ations.

3. Section 504 hearing under the Rehabilitation Act

Unlike the IDEA, the terns of the Rehabilitati on Act do

not provide expressly for a manifestation determ nation. Section
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504 of the Rehabilitation Act provides, in pertinent part:

No otherwi se qualified individual with a disability in
the United States . . . shall, solely by reason of her
or his disability, be excluded fromthe participation
in, be denied the benefits of, or be subjected to

di scrim nation under any programor activity receiving
Federal financial assistance . :

29 U.S.C. 8§ 794(a). Al so contained in the Rehabilitation Act’s
mandate is the requirenment that a recipient of federal funds
“provide a free appropriate public education to each qualified
handi capped person who is in the recipient's jurisdiction,
regardl ess of the nature or severity of the person's handicap.”
34 CF.R § 104.33.

The text of the Rehabilitation Act does not contain any
express procedural protections; however, the regul ations
i npl enenting the Act require specific due process protections:

A recipient that operates a public elenentary or
secondary education programor activity shall establish
and inplement, with respect to actions regarding the
identification, evaluation, or educational placenent of
per sons who, because of handi cap, need or are believed
to need special instruction or related services, a
system of procedural safeguards that includes notice,
an opportunity for the parents or guardi an of the
person to exam ne rel evant records, an inpartial
hearing with opportunity for participation by the
person's parents or guardi an and representation by
counsel, and a review procedure. Conpliance with the
procedural safeguards of section 615 of the Education
of the Handi capped Act [now the IDEA]® is one neans of
nmeeting this requirenent.

3 The Education of the Handi capped Act, Pub. L. No. 94-
1142, codified at 20 U.S.C. § 1415, was the statutory predecessor
to the | DEA
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34 CF.R 8§ 104. 36.

Therefore, although it does not provide for a
mani f estati on determ nation, the Rehabilitation Act does require
reci pients of federal funds to inplenent “procedural safeguards,”
i ncluding notice, an opportunity to exam ne records and be heard,
and a review process. Sone courts have referred to these
protections collectively as a “Section 504 hearing.” See, e.q.

K.U v. Alvin Indep. Sch. Dist., No. 98-40203, 1998 W. 912198, at

*1 &n.1 (5th Cr. Dec. 18, 1998) (unpublished); K. U ex rel.

Mchael U. v. Alvin Independent School Dist., 991 F. Supp. 599,

604 (S.D. Tex. 1998); R J. v. MKinney Indep. Sch. Dist., No. 05-

257, 2005 W 3576839, at *1 (E.D. Tex. Dec. 29, 2005).

As not ed above, the regul ati ons governing Section 504
heari ngs provide that “[c]onpliance with the procedural
safeguards of [the IDEA]” will satisfy the Rehabilitation Act’s
due process requirenments. Courts have cited this |anguage in
hol di ng that “where a school district conplies with § 1415 [ of
the IDEA], [it] also satisfies the requirenents of 8§ 504 of the

Rehabilitation Act.” Mchael C._ ex. rel. Stephen C. v. Radnor

Twp. Sch. Dist., No. 98-4690, 1999 W 89675, at *4 (E.D. Pa. Feb.

4, 1999); R J., 2005 W. 3576839, at *1 n.2 (“A 8 504 hearing may
be satisfied by incorporating |DEA safeguards.”).
Thi s does not nean, however, that the due process

protections of the Rehabilitation Act require a manifestation
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determ nation. As stated in the regulations, conpliance with the
| DEA’ s procedural safeguards is “one neans” of satisfying Section
504's procedural obligations; the regulations do not say that it
is the only neans of doing so. 34 CF.R § 104.36. In other
words, the regul ation provides, and courts have accordingly held,
that a manifestation determnation is sufficient to satisfy the
requi renents of Section 504, but not that a manifestation

determ nation is necessary to satisfy those requirenents.

Rat her, the regul ation broadly requires “procedural safeguards,”
such as notice, an opportunity to exam ne records and be heard,

and a review process. |d.

C. Exhausti on Under the | DEA and Rehabilitation Act

Before a party can bring suit under the |DEA that

party nmust exhaust the IDEA's adm nistrative renedies. See 20
US C 8§ 1415(f)(1)(A) (providing for an “inpartial due process
hearing” before an adm nistrative hearing officer). Moreover,
t he exhaustion requirenents of the IDEA are not limted to
actions brought under the | DEA. Rather:

[Blefore the filing of a civil action under such | aws

seeking relief that is also avail able under this

subchapter, the procedures under subsections (f) and

(g) of this section shall be exhausted to the sane

extent as would be required had the action been brought

under this subchapter.

Id. 8§ 1415(1). Thus, to the extent that any claimseeks relief

that is “avail able” under the | DEA, the IDEA' s admi nistrative
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remedi es nust be exhausted before such an action is brought.

Matt hew s parents seek an order “[d]eclar[ing] that the
Plaintiff, Centennial School District, violated Matthew s right
to due process as provided by 8 504 of the Rehabilitation Act

by permanently expelling himfromhis school w thout convening
a manifestation hearing . . . or simlar process allowed by |aw"”
The parties agree that this clai mrequires exhaustion under the

| DEA. See MG v. Crisfield, --- F. Supp. 2d ---, 2008 W

611679, at *14 (D.N. J. 2008) (“[Alny claimrelating to
Defendants’ failure to provide a nanifestation determnation is
clearly seeking relief that is also available under the | DEA, and
therefore is subject to Section 1415(1)’ s exhausti on

requirenent.”); Hesling v. Avon G-ove Sch. Dist., 428 F. Supp. 2d

262, 275 (E.D. Pa. 2006) (holding that “declaratory relief for
violation of . . . rights under the IDEA. . . is available
through the statute's admnistrative proceedi ngs”).

Accordingly, Matthew s parents’ were required to fully
exhaust the IDEA's adm nistrative renedies before bringing this
action. However, as discussed further below Matthew s parents
have not exhausted adm nistrative renmedies with respect to the
cl ai mseeking a declaration that the School District violated
Matt hew s procedural due process rights by failing to provide

sone process “simlar” to a nmanifestation determ nation
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1. Exhausti on

This is not a case in which a party altogether failed
to avail hinmself of the IDEA's adm nistrative renedi es. Rather,
Matt hew s parents properly instituted a due process hearing
pursuant to the | DEA and Pennsyl vani a regul ati ons. The rel evant
inquiry, therefore, is, what issues were raised before and

deci ded by the adm nistrative hearing officer?

a. Mani f est ati on detern nati on

Matt hew s al | eged procedural due process right to a
mani f estation determ nation was rai sed several tines during the
due process hearing. First, in a letter to the School D strict
requesting a due process hearing, which was filed of record in
the adm ni strative proceedi ng, counsel for Matthew s parents
indicated his intent to challenge the School District’s finding
that Matthew “is not entitled to a mani festation hearing, or an
equi val ent process.” Second, during both opening and cl osing
statenents, counsel for the parents discussed the issue of
Matthew s right to a manifestation determ nation, even requesting
“that the District be required to rescind its expul sion
determ nation and provide Matthew with a manifestation
determ nation.” Finally, counsel for the School D strict did not
argue that the manifestation determ nation i ssue was not properly

before the hearing officer, but rather responded to Matthew s
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parents’ argunments, contending that Matthew is not entitled to a
mani f estati on determ nati on because he is not eligible under
either the Rehabilitation Act or the IDEA. Thus, it appears that
Matthew s parents did in fact raise the manifestation

determ nation issue before the hearing officer

It is undisputed, however, that the hearing officer did
not actually decide the issue of whether the denial of a
mani f estati on determ nation violated Matthew s due process rights
under the Rehabilitation Act. The hearing officer’s failure to
di spose of this issue nay be due to the confusion caused by the
fact that counsel did not raise the manifestation determ nation
i ssue when the hearing officer asked for a summary of the issues.
The only issue actually resolved by the hearing officer relating
to the Rehabilitation Act was whether Matthew is “an eligible
student under Chapter 15/ Section 504 of the Rehabilitation Act.”
The hearing officer held that “Matthew [L.] is eligible as a
student requiring a Section 504/ Chapter 15 service agreenent as a
result of his ADHD.” The words “mani festati on determ nation” do
not even appear once in the hearing officer’ s decision.

In sum although the mani festation determ nation issue
was raised by the parties at the hearing, for whatever reason,
the hearing officer did not rule on it. Therefore, Matthew s
parents have not exhausted adm nistrative renmedies with respect

to their claimthat the School District violated Matthew s due
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process rights by failing to provide a manifestation

determnation. See Mapp v. WIlliam Penn Sch. Dist., No. 99-4440,

2000 W. 1358484, at *4 (E.D. Pa. Sept. 18, 2000) (“[T]he record
clearly shows that the Hearing O ficer did not decide any other
issues related to [the student’s] transportation to [school].
Thus, to the extent that the Plaintiffs are now attenpting to
bring a civil action to address the District’s actual provision
of transportation for [the student] to [the school], they have

not fully exhausted their admnistrative renedies.”); Sarah Z. v.

Menlo Park Gty Sch. Dist., No. 06-4098, 2007 W. 1574569, at *5

(N.D. Cal. May 30, 2007) (requiring exhaustion of “substantive
question of whether speech therapy and tutoring services were
requi red” even though “procedural issue of whether speech
t herapi st was required to attend an | EP neeting” had been

exhaust ed because issues were “separate and distinct”).

b. Sim|lar Section 504 hearing

Matt hew s procedural due process rights under the
Rehabilitation Act, other than his alleged right to a
mani f estation determ nation, received even |less attention during
t he due process hearing. As noted above, the letter requesting a
due process hearing stated that Matthew s parents woul d chal | enge
the School District’s finding that Matthew is not entitled to a

mani f estation determ nation “or an equival ent process.” However,
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to the limted extent that procedural due process was di scussed
at the hearing, the discussion focused exclusively on Matthew s
entitlement to a manifestation determ nation, and did not nake
cl ear what the contours of the “equival ent process” that
Mat t hew s parents sought were.

In addition, the admnistrative record is not clear as
to exactly what process the School District did offer Matthew
The only relevant findings of fact state that “[t]he District
conpl eted a pre-expul sion hearing on Matthew on June 7, 2007,”
and “[t]he District conpleted an eval uati on on August 24, 2007.”
R, Ex. 2, at 5.

The adm ni strative record does contain sone information
about the process offered to Matthew, such as a summary of the
June 7, 2008 pre-expul sion hearing, and the report generated from
t he August 24, 2007 pre-expul sion evaluation. It is clear,
however, that the hearing officer did not consider this
information in any detail as it relates to the procedural due
process claim There are no findings of fact concerning the
specific procedural protections that were nmade avail abl e at these
heari ngs, such as who was present, what type of hearing was
af f orded, whether notice was given, or whether an exam nati on of
records was permtted. Moreover, the hearing officer did not
deci de the issue of whether the process afforded was sufficient

to nmeet the School District’s obligation to provide a Section 504
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heari ng under the Rehabilitation Act.

Accordingly, Matthew s parents have failed to exhaust
adm nistrative renedies wwth respect to their claimthat the
School District violated Matthew s due process rights by failing

to provide a hearing “simlar” to a mani festation determ nation

2. Futility
Even i f exhaustion has not occurred, “where recourse to
| DEA's adm ni strative proceedings would be futile or inadequate,

t he exhaustion requirenent is excused.” Tinothy B. ex rel. J.B.

V. Neshamny Sch. Dist., 153 F. Supp. 2d 621, 623-24 (E.D. Pa.

2001) (citing Honig v. Doe, 484 U.S. 305, 327 (1988)). For

exanpl e, exhaustion is futile when the unexhausted issue is “a

purely legal one.” Pardini v. Allegheny Internediate Unit, 420

F.3d 181, 192 n.13 (3d Gr. 2005) (“Courts require exhaustion
where the peculiar expertise of an adm nistrative hearing officer
i's necessary to develop a factual record. Were the factual
record is fully-devel oped and no evidentiary disputes remain, the

court can and shoul d decide |legal issues.” (quotation omtted)).

a. Mani f est ati on detern nati on

Whet her Matthew is entitled to a manifestation
determ nation under the Rehabilitation Act is a purely | egal

i ssue. Moreover, it is an issue that need not detain the Court
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for long. Nothing in the text of the statute or its regulations,
or in the case law cited by Matthew s parents, suggest that a
student is entitled to a manifestati on determ nation under the
Rehabilitation Act. A manifestation determnation is a creature
of statute; specifically, the IDEA not the Rehabilitation Act.
Matt hew s parents seek to engraft an | DEA procedural protection
onto the Rehabilitation Act’s statutory schene, but provide no
reason why the Court should engage in such statutory al cheny.
Inporting a “mani festation determnation” in the Rehabilitation
Act appears especially unwise in |ight of the express provision
in the regulations for “a system of procedural safeguards” that
i ncludes notice, an opportunity to exam ne rel evant records and
be heard, and a review procedure. 34 C.F.R § 104. 36.

A mani festation determ nation under the IDEA in

contrast, requires not only the above process, but additionally

requires that the team who reviews the case nust include certain
specific persons, that all relevant information in the student’s
file be reviewed, that the hearing take place within 10 days of
the disciplinary action, and that expul sion may occur under
certain specific circunstances. See 20 U.S.C. 8§ 1415(k)(1)(FE)-
(G. A though students qualifying under the Rehabilitation Act
are afforded sonme procedural protections--nanely, a Section 504

hearing--they are not afforded the specific protection of a
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“mani f estati on determ nation” under the |DEA *

Accordingly, to the extent that Matthew s parents seek
a mani festation determ nati on under the |DEA, the School
District’s notion to dismss for failure to exhaust
adm nistrative renmedies wll be denied, as exhaustion would be
futile. It is the Court, not the admnistrative process, that is

the proper forumfor resolution of this purely legal issue.?®

b. Simlar Section 504 hearing

In contrast to the mani festation determ nation issue,
the i ssue of whether Matthew s due process rights were violated

by the School District’'s alleged failure to afford a Section 504

4 At | east one court has comrented that what goes on at a
Section 504 hearing may be quite simlar to a manifestation
determ nation. See Ron J. ex rel. RJ. v. MKinney |Indep. Sch.
Dist., No. 05-257, 2006 W. 2927446, at *4 (E.D. Tex. Cct. 11
2006) (conparing a Section 504 hearing and a mani festation
determ nati on under IDEA and finding that “there is little
di fference in what woul d have been presented”). Even assum ng
that this is true, it does not nean that a Section 504 hearing
and a mani festation determ nation are interchangeable. As noted
above, a manifestation determnation is only “one neans” of
sati sfying Section 504's procedural requirenent. See supra Part
I1.B.3. It is possible that Section 504 nay be satisfied by
ot her nmeans that offer |ess process than a manifestation
determ nation. |In other words, the anmount of process required in
a Section 504 hearing may be |l ess than that required by the | DEA
in a mani festation determ nation

5 The Court does not decide the issue of Matthew s
entitlenent to a nmanifestation determnation at this tine.
Shoul d the School District nove to strike or dismss the
counterclaimin part for failure to state a claimon which relief
can be granted, the Court will take up the issue at that tine.
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hearing “simlar” to a manifestation determ nation is not a
purely legal one. It is undisputed that Matthew did not receive
a manifestation determnation as that termis defined under the
| DEA; however, Matthew did receive sone process before his
expul sion, including a June 7 pre-expul sion hearing and an August
24 pre-expul sion evaluation. The adm nistrative record does not
make clear the extent of the process that was afforded at these
two hearings, or, for that matter, whether any process was
afforded after Matthew s expul sion. Mreover, the hearing
of ficer did not consider, |et alone decide, whether the process
afforded to Matthew nmet the School District’s obligations under
the Rehabilitation Act.

Therefore, the unexhausted issue is a fact-bound one.
The hearing officer nust initially determ ne what process Matthew
was afforded in connection with his expulsion. Then, only after
a full factual record is devel oped, may the hearing officer
consi der whether the process afforded was sufficient to preserve
Mat t hew s due process rights under the Rehabilitation Act. Thus,
exhaustion is not futile in this case because the hearing officer
must devel op the record concerning the process offered to Matthew
and then deci de whether the School District net its due process
obl i gations under the Rehabilitation Act. Accordingly, the
nmotion to dismss will be granted as to the portion of the

countercl ai mseeking a declaration that Matthew s due process

- 25-



rights were violated by the School District’s alleged failure to
afford a Section 504 hearing “simlar” to a manifestation

det erm nati on

[11. SUBJECT MATTER JURI SDI CTl ON

As set forth above, the Court has found that Matthew s
parents failed to exhaust admnistrative renedies as to the
portion of the counterclaimseeking a declaration that Matthew s
due process rights under the Rehabilitation Act were viol ated by
the School District’s failure to provide a Section 504 hearing
“simlar” to a manifestation determ nation. Exhaustion under the

| DEA “is jurisdictional in nature.” WB. v. Matula, 67 F.3d 484,

493 (3d Cir. 1995), abrogated on other grounds by AW v. Jersey

Gty Pub. Sch., 486 F.3d 791 (3d Cr. 2007); Kominos ex rel.

Komi nos v. Upper Saddle River Bd. of Educ., 13 F.3d 775, 778 (3d

Cir. 1994) (“Section 1415(e) [of the IDEA] thus grants subject
matter jurisdiction to the district courts. However, it is clear
fromthe | anguage of the Act that Congress intended plaintiffs to
conplete the adm ni strative process before resorting to federal
court.”). Therefore, Matthew s parents’ failure to exhaust
inplicates the Court’s subject matter jurisdiction.

The notion before the Court does not seek dism ssal for
| ack of subject matter jurisdiction pursuant to Rule 12(b)(1).

Rat her, it seeks dism ssal of the counterclaimin part for
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failure to state a claimpursuant to Rule 12(b)(6). Nonethel ess,
the Court has an obligation to ensure that it has subject matter
jurisdiction over an action. See Fed. R Civ. P. 12(h)(3) ("If
the court determnes at any tine that it |acks subject-matter
jurisdiction, the court nmust dismss the action.”).

In this case, it appears that Matthew s parents
failure to exhaust admi nistrative renmedies as to a portion of the
counterclaimmay divest the Court of subject matter jurisdiction
over the entire counterclaim

[ T] he plain |anguage of 8§ 1415(1) states that
exhaustion of | DEA adm nistrative “procedures” is
required “before the filing of a civil action.” 20
U S C 8 1415(1). Notably, the statute does not say
t hat each renedy sought nmust be exhausted before that
remedy is pursued in court, but that | DEA

adm ni strative procedures nust be exhausted before a
civil action is filed to vindicate the educati onal
rights of a handi capped child. This |Ianguage precludes
any interpretation of WB. and 8 1415(1) under which
exhaustion is judged with respect to each i ndividual
remedy sought by the plaintiff, and inplies that the
entire action must be dism ssed for |lack of subject
matter jurisdiction whenever any part of the dispute
m ght be resolved at the administrative |evel

Hesling, 428 F. Supp. 2d at 275-76 (enphasis added and i nternal
citations and quotations omtted).®
The Court may dism ss an action for |ack of subject

matter jurisdiction sua sponte after providing the parties with

6 The logic articulated in Hesling appears to require
di sm ssal of the counterclaim but it does not require di sm ssal
of the School District’s conplaint, because there has been no
contention that the School District failed to exhaust
admnistrative renedies before it filed this action.
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notice and an opportunity to be heard. Neiderhiser v. Borough of

Berw ck, 840 F.2d 213, 216 n.6 (3d Cr. 1988); Schneller v. Fox

Subacute at C ara Burke, No. 07-1949, 2008 W. 1801091, at *2 (3d

Cr. Apr. 22, 2008) (unpublished). The parties in this case have
not yet had such an opportunity. Accordingly, the Court wll
afford the parties an opportunity to submt supplenental briefing
on the issue of whether Matthew s parents’ failure to exhaust

adm nistrative renedi es divests the Court of subject matter

jurisdiction over the entire counterclaim

V. CONCLUSI ON

Plaintiff’s notion to dismss the counterclaimin part
(doc. no. 9) will be granted in part and denied in part. The
nmotion will be granted in that the portion of the counterclaim
seeking an order declaring that Matthew s due process rights
under the Rehabilitation Act were violated by the School
District’s failure to afford hima Section 504 hearing “simlar”
to a manifestation determnation will be dismssed. The notion
wi |l otherw se be deni ed.

Furthernore, having raised the issue of subject matter

jurisdiction sua sponte, and having found that Matthew s parents

failed to exhaust admnistrative renedies as to a portion of the
counterclaim the Court wll afford the parties an opportunity to

submt supplenental briefing on the issue of whether Matthew s
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parents’ failure to exhaust adm nistrative renedi es divests the
Court of subject matter jurisdiction over the entire

counterclaim An appropriate order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CENTENNI AL SCHOOL : CIVIL ACTI ON
DI STRI CT, : NO. 08- 982
Plaintiff, :
V.

PHL L. and LORI L.
ex. rel. MATTHEW L.,

Def endant s.
ORDER

AND NOW this 17th day of June, 2008, for the reasons
stated in the acconpanyi ng Menorandum it is hereby ORDERED t hat
Plaintiff’s notion to dismss the counterclaimin part (doc. no.
9) is GRANTED in part and DENIED in part. The notion is granted
as to the portion of the counterclai mseeking an order declaring
that Matthew s due process rights under the Rehabilitation Act
were violated by the School District’s failure to afford hima
Section 504 hearing “simlar” to a manifestation determ nation.
The notion is otherw se deni ed.

| T 1S FURTHER ORDERED t hat Defendants shall submt a
suppl enent al nenorandum addr essi ng the i ssue of whether the
failure to exhaust adm nistrative renedi es divests this Court of
subject matter jurisdiction over the entire counterclai mby June
27, 2008. The Plaintiff shall submt a response by July 8, 2008.

AND I T I S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




