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Jamal Barr is an innmate at State Correctiona
Institution-Gaterford. He has sued the defendants,
adm ni strators and nedical staff at Graterford, under 28 U S.C. §
1983, alleging deliberate indifference to his nedical condition.
Three of the defendants, Dr. Felipe Arias, Frank Masino, and G a
Freeman, have noved to dism ss the plaintiff’s clains against
them The plaintiff has failed to state a clai mupon which
relief can be granted, and the Court will grant the noving

def endants’ notion to dism ss.

Facts
The defendants are adm nistrators and staff nenbers at

Graterford and in the Pennsylvani a Departnment of Corrections.



Julie Knauer is the chief correctional health care adm nistrator
at Gateford. David DiGuglielno is the warden at G aterford, and
responsi ble for its operati on and managenent. Sharon Burk is the
chi ef appeal and grievance coordinator in the Departnent of
Corrections. Sergeant Currant is the property sergeant at
G aterford. Conpl. 17 1-3, 7.

Dr. Felipe Arias, MD., is the head of Gaterford' s
medi cal departnent. Frank Masino, P.A , and G a Freeman, P. A,
are physicians’ assistants in the nedical departnent.

The plaintiff’s conplaint stens fromthe confiscation
of his electric razor on Novenber 28, 2006. The plaintiff clains
to have a nmedical condition that he calls “facial derm” and that
he has had approval to use the electric razor from physicians at
three different correctional institutions. On Novenber 29, 2006,
the plaintiff signed up for sick call to get a copy of the
medi cal approval. At sick call, the plaintiff spoke with
def endants Masi no and Freeman about the razor. Masino confirned
to the plaintiff that the nedical approvals for the razor were in
his file, but told himthat he needed to get approval from Dr.
Arias. Neither Masino nor Freeman exam ned the plaintiff’'s face.
Conpl. 97 1, 5-7, 9, 10, 13.

Dr. Arias refused the plaintiff’s request for the

razor, and the plaintiff filed a grievance with defendant Knauer.



Knauer denied the plaintiff’s grievance, saying that the
plaintiff’s request for a razor at S.C.1. G een had been denied
in 2005, and that there was no nedi cal docunentati on about the
need for the razor in the plaintiff’'s file. Conpl. Y 16-27.

The plaintiff filed a grievance about Knauer’s deci sion
wi th defendant D Guglielnpo, who denied it. The plaintiff then
sent his final appeal to defendant Burk, who denied the grievance
and said that D Guglielno and Knauer were correct in their
handling of the matter, in accordance wi th Departnent of
Corrections Policy ADMB15 (the “Policy”).* Conpl. {1 29-34.

The Policy, effective March 6, 2006, says that “al
previously authorized electric razors shall be elimnated from
the systemthrough attrition. No new electric razors shall be
aut hori zed for outside purchase. Any nedical orders for electric
razors shall be forwarded to the Director of the Bureau of Health

Care Services. |If approved, the facility s Medical Departnent

! The plaintiff refers to Policy ADMB15 in his conplaint,
but does not attach a copy. The noving defendants have attached
a copy to their notion to dismss. The United States Court of
Appeals for the Third Grcuit has held that although “[a]s a
general matter, a district court ruling on a notion to dism ss
may not consider matters extraneous to the pleadings, . . . an
exception to the general rule is that a docunent integral to or
explicitly relied upon in the conplaint may be considered w thout
converting the notion to dismss into one for summary judgnent.”
In re Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1426
(3d Cir. 1997) (internal quotations omtted). The Policy is
integral to the plaintiff’s conplaint, and the Court wll
consider it in evaluating the defendants’ notion to dism ss.
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shall be directed to provide the inmate with an electric razor.”
Defs.” Br. Ex. B, Approved Master Conm ssary List at {K-8.

The plaintiff alleges that the defendants acted with
del i berate indifference because they knew of his nedical
condition and refused to return the electric razor, jeopardizing
his health and safety and violating his rights under the Eighth
Amendnent. The plaintiff also clains violations of the Fourth
and Fourteenth Amendnments. He seeks a declaratory judgnent that
t he defendants violated the Constitution, an injunction allow ng
himto retain the electric razor, and conpensatory and punitive

damages. The plaintiff also seeks appoi ntment of counsel.

. Mbtion to Disniss

The novi ng defendants have filed a notion to dismss
under Fed. R GCv. P. 12(b)(6) for failure to state a clai mupon
which relief can be granted. The Court accepts as true all of
the factual allegations in the conplaint and all reasonabl e

i nferences that can be drawn fromthem Langford v. Cty of Atl.

Cty, 235 F.3d 845, 847 (3d G r. 2000). In 2007, the United
States Suprene Court held that Fed. R GCv. P. 8 requires that a
plaintiff include enough factual allegations to establish the

plausibility of recovery. Bell Atlantic Corp. v. Twonbly, 127 S.




Ct. 1955 (2007).2 The Suprene Court’s contenporaneous Erickson
opi ni on, however, notes that a pro se conplaint nust be held to
| ess stringent standards than fornmal pleadings drafted by

| awyers. Erickson v. Pardus, 127 S. C. 2197, 2200 (2007) (per

curianm) (citing Estelle v. Ganble, 429 U S. 97, 106 (1976)).

A. Ei ghth Anendnent

The Court will dismss the plaintiff’s Ei ghth Arendnent
claimunder 42 U S.C. 8 1983. The Suprene Court set forth the
standard for reviewing a prisoner’s clainms under 42 U S.C. § 1983

for inadequate or insufficient nmedical care in Estelle v. Ganbl e,

429 U. S. 97 (1976). “[Dleliberate indifference to serious
medi cal needs of prisoners constitutes the ‘unnecessary and
wanton infliction of pain,’” proscribed by the Ei ghth Arendnent.”
Id. at 104 (citations omtted).

A medical need rises to the |level of “serious” under
Estelle if the condition has been “di agnosed by a physician as

requiring treatnment or one that is so obvious that a | ay person

2 In Phillips, the Third Circuit summarized the Suprene
Court’s Twonbly fornul ation of the pleading standard: “‘[S]tating
: a claimrequires a conplaint with enough factual nmatter
(taken as true) to suggest’ the required elenment. This ‘does not
i npose a probability requirenent at the pleading stage,’ but
instead ‘sinply calls for enough facts to raise a reasonabl e
expectation that discovery will reveal evidence of’ the necessary
element.” Phillips v. County of Allegheny, 515 F.3d 224, 234 (3d.
Cir. 2008) (internal citations omtted).
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woul d easily recogni ze the necessity for a doctor's attention.”

Monnobut h County Corr. Inst. Inmates v. Lanzaro, 834 F.2d 326, 347

(3d Cr. 1987) (quoting Pace v. Fauver, 479 F. Supp. 456, 458

(D.N.J. 1979), aff'd, 649 F.2d 860 (3d Cr. 1981)). The serious
nmedi cal need requirenent under the Eighth Amendnent contenpl at es
“unnecessary and wanton infliction of pain” where inadequate
treatment woul d cause an inmate to suffer “life-long handi cap or
permanent loss”. |d. The plaintiff’s conplaint fails to allege
this level of seriousness.

The plaintiff’s conplaint of “facial dernf seens to
indicate that the condition conplained of is dermatitis, or skin
inflammation. The plaintiff alleges that he has been di agnosed
with “Facial Dernmi three tinmes by three different doctors at
previ ous correctional institutions. Conpl. at 3, 6. The Court
can infer that the plaintiff alleges that the razor is a
treatnent for his skin condition because the plaintiff alleges
that the defendants refused to give the plaintiff alternative
treatments for his skin condition. Conpl. at 6. Even assum ng
an electric razor is a “treatnment” for the plaintiff’s skin
condition, the plaintiff has not alleged that his condition
requires such treatnent because he has failed to allege that, for
exanple, alternatives to using an electric razor, such as grow ng

a beard, would be insufficient for his condition or that a



physi cian has told the plaintiff that using an electric razor is
medi cally necessary to treat his condition.

Furthernore, the plaintiff has failed to allege facts
t hat pl ausibly suggest that his injury is of the level that would
cause a lay person to recognize the need for treatnent. The
plaintiff has alleged synptons of general pain fromshaving with
a blade razor. Conpl. at 6. These allegations, w thout nore,
are well below the Third Circuit’s standard of “life-Iong
handi cap or permanent |oss.” Lanzaro, 834 F.2d at 347. Because
the plaintiff has not alleged that an electric razor is a
required treatnent for his condition and the plaintiff has failed
to allege a sufficiently serious injury, the plaintiff has failed
to all ege an objective “serious nedical need.”

In addition to alleging a serious nedical need, a
plaintiff rmust also allege deliberate indifference to the serious
medi cal need to state a claimunder the Ei ghth Arendnent. The
Suprene Court explained that the “deliberate indifference”
standard requires prison officials to make a subjective inference

concerning the substantial risk of harm from del ayed or

i nadequate treatnent. Farner v. Brennan, 511 U. S. 825, 837
(1994) (“[T]he [prison] official nust both be aware of facts
fromwhich the inference could be drawn that a substantial risk

of serious harmexists, and he nmust also draw the inference.”)



The plaintiff has not alleged that the noving defendants were
aware of facts fromwhich an inference of a substantial risk of
serious harmcould be drawn, |let alone that such an inference was
actually drawn. The plaintiff has alleged that he inforned
defendants that he had “a condition nedically referred to as
‘Facial Dermi” and that he was approved to have an electric
razor. Conpl. at 3. However, the plaintiff has alleged no
synptons or other factual allegations that could pl ausibly
suggest that the defendants inferred substantial risk of serious
harm Therefore the plaintiff has failed to allege that the
nmovi ng def endants were deliberately indifferent to the

plaintiff’s skin condition.

B. Fourth and Fourteenth Anendnents

The Court will dismss the plaintiffs allegation of
Fourth and Fourteenth Anmendnent viol ations under 42 U.S.C. 8§
1983. Aside fromnedical clains alleged under the Ei ghth
Amendnent, the plaintiff has also alleged that his razor was
confiscated by Sgt. Currant. Conpl. at 3. The Court infers from
the plaintiff’s conplaint that the plaintiff alleges that this
confiscation was an unreasonabl e search and sei zure of his razor
under the Fourth Amendnent and the plaintiff has been deprived of

his property w thout due process of |aw under the Fourteenth



Amendnent. To the extent that an unreasonable search is all eged,
“the Fourth Amendnent proscription against unreasonabl e searches
does not apply within the confines of the prison cell.” Hudson

v. Palner, 468 U S. 517, 526 (1984); Doe v. Delie, 257 F.3d 309,

316 (3d. Cir. 2001). In addition, the plaintiff failed to state
a Fourteenth Anmendnment due process cl ai mbased on the deprivation
of personal property because prison grievance procedures provided

an adequate post-deprivation renedy. See Hudson, 468 U. S. at

533; Tillman v. Lebanon County Correctional Facility, 221 F.3d

410, 421 (3d. Cr. 2000). As noted above, the plaintiff filed a
gri evance with Knauer, the chief correctional health care

adm ni strator, who denied the grievance. The plaintiff then
filed a grievance with Warden Di Gugliel no and then appeal ed t he
warden’s denial to Burk, the chief appeal and grievance
coordinator in the Departnent of Corrections. The Court is
satisfied that the prison’s grievance programwas suitable to
correct an erroneous or incorrect taking w thout “any undue
burden on a prisoners’ rights.” 1d. at 422.

Even considering the plaintiff’s status as a pro se
litigant, the plaintiff has failed to state a claimfor which
relief can be granted for a Fourth, Eighth, or Fourteenth
Anmendnment cl ai munder 42 U.S.C. 8§ 1983.

An appropriate Order foll ows.



I N THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAVAL BARR E ClVIL ACTI ON
V.
JULI E KNAUER, et al. ; NO. 07-2888
ORDER

AND NOW this 11th day of June, 2008, upon
consi deration of the noving defendants’ notion to dism ss the
plaintiff’s conpl aint (Docket No. 14), |IT IS HEREBY ORDERED t hat,
for the reasons stated in the acconpanyi ng nenorandum the notion
is GRANTED. The case is dism ssed as to noving defendants Felipe

Arias, Frank Masino, and G a Freenan.

BY THE COURT:

[s/ _Mary A. MlLaughlin
Mary A. McLaughlin, J.




