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MEMORANDUM AND ORDER
McLaughlin, J. June 10, 2008

Plaintiffs Edwi n and Karen Thonpson contend t hat
def endant Hor sham Township has failed to conply with certain
federal |egal requirenents concerning stormivater managenent. Two
devel opers, Ol eans Honebuilders, Inc. and Ol eans Corporation
(collectively “the Orleans entities”), have noved to intervene as
defendants in the suit. For the reasons that follow, the Court
will grant the notion.

Edw n and Karen Thonpson live on a farmin Horsham
Townshi p, through which runs a tributary of the Pennypack Creek.
| medi ately upstream fromthe Thonpsons’ farmis a 40 acre
property called the Alter Tract. The Oleans entities have filed
plans with the township to develop the Alter Tract and subdivi de
it into single famly homes. Conpl. 17 1, 12, 25.

One of the central clains in the Thonpsons’ suit is

that the Township is refusing to apply the | egally-mandated



criteria for evaluating and approving the plans to devel op the
Alter Tract. The Oleans entities filed their application to
develop the Alter Tract on July 16, 2001. At that tinme, the
legal criteria for evaluating stormiater managenent in new
devel opnments in Horsham Townshi p were set out in section 611 of
t he Townshi p’ s Subdi vi si on and Land Devel opnent O di nances, as
anmended t hrough ordi nance 4017. Section 611 was subsequently
anmended on Cctober 19, 2002, with the passage of O di nance 4019.
The anendnment was made to conply with a Conprehensive Stormwater
Managenent Policy pronul gated by the Pennsyl vani a Departnent of
Environnental Protection in Septenber 2002. Conpl. 19 37-43.
The Thonpsons contend that the Township is legally
requi red under federal environnmental laws to apply Section 611
as anended by ordi nance 4019, to the Oleans entities’
application to develop the Alter Tract. The Townshi p responds
that it is required to evaluate an application under the
provi sions of Township Ordinance as it stood at the tinme the
application was filed. Conplicating matters is the fact that
another Orleans entity, OHB Builders, Inc., filed a revised
devel opnent plan with the Township on July 13, 2007.' The
Thonpsons and the interveners di spute whether both plans remain

pendi ng before the Township (the interveners’ position) or

! In their notion to intervene, the Oleans entities
state that the second application was actually filed February 8,
2006, but they do not contend this discrepancy is relevant to
t heir notion.
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whet her the second plan has replaced the first (the Thonpsons’
position).

The Orleans entities have noved to intervene as
defendants in this suit, both as of right under Rule 24(a)(2) of
the Federal Rules of Civil Procedure and, in the alternative,
with the Court’s perm ssion under Rule 24(b)(1)(B). Defendant
Hor sham Townshi p supports the Oleans entities’ intervention, but
t he Thonpsons have objected. The Court finds that the Ol eans
entities are entitled to intervention as of right.

In pertinent part, Federal Rule of G vil Procedure
24(a) provides that:

On tinely notion, the court nust permt

anyone to intervene who . . . (2) clains an

interest relating to the property or

transaction that is the subject of the

action, and is so situated that disposing of

the action may as a practical matter inpair

or inpede the novant's ability to protect its

interest, unless existing parties adequately

represent that interest.

A party seeking to intervene under Rule 24(a) nust establish four
elements: 1) atinmely application for |leave to intervene; 2) a
sufficient interest in the litigation; 3) a threat that the
interest wwll be inpaired or affected, as a practical matter, by
the disposition of the matter; and 4) inadequate representation

of the prospective intervener’s interest by the existing parties.

Kleissler v. U S. Forest Service, 157 F.3d 964, 969 (3d G

1998) .



The first elenment of tineliness is net here.
Tinmeliness is determined by the totality of the circunstances
i ncluding the stage of the proceedings, the prejudice to the
parties fromany delay, and the reason for any delay. In re

Community Bank of N Va., 418 F.3d 277, 314 (3d Cr. 2005). The

Thonpsons’ filed their conplaint on Decenber 14, 2007. Horsham
Township filed a notion to dism ss on January 29, 2008. After
sone rescheduling, oral argunent on that notion is schedul ed for
June 12, 2008. The Orleans entities noved to intervene on Apri
15, 2008. The Court finds that, at this early stage of the
proceedi ngs, the Oleans entities’ notion has caused no delay and
no prejudice to the parties.

The second and third elenents for intervention — a
protected interest in the litigation and a sufficient threat to
that interest — are also net here. Although a protected interest
has “el uded precise and authoritative definition,” it nust be a
“legal interest as distinguished frominterests of a general and
i ndefinite character” and nmust be nore than a “nmere economc

interest.” Liberty Mut. Ins. Co. v. Treesdale, Inc., 419 F.3d

216 (3d Cr. 2005) (quoting Mouwuntain Top Condo. Assoc. v. Dave

St abbert Master Builder, Inc., 72 F.3d 361, 366 (3d Gr. 1995)).

The necessary threat to that interest requires interveners to
show that their interests “m ght becone affected or inpaired, as

a practical matter, by the disposition of the action in their



absence.” Muntain Top at 368 (enphasis in original) (citation

omtted).

In Kleissler, the United States Court of Appeals for
the Third Circuit considered, anong other issues, whether | ogging
conpani es who had either existing contracts to log in a national
forest or the prospect of receiving such contracts were entitled
to intervene in a suit by nenbers of an environnental group
alleging that the United States Forest Service had viol ated
statutory requirenments in approving two cutting projects in the
forest. 157 F.3d at 967-68. The suit sought injunctive relief
to suspend or cancel all contracts for logging in the forest.

The Kl eisser court found that both those | oggi ng conpanies with
an existing contract and those with an expectancy of receiving
contracts had a sufficient interest to support intervention. |d.
at 973.

In this case, the Oleans entities have the sane type
of interest in this litigation as was found sufficient for
intervention in Kleisser. The Oleans entities have an
application to devel op property pendi ng before the Townshi p that
w Il be subjected to heightened environnental requirenents, if
this litigation is successful. The injunctive relief sought by
the plaintiffs here specifically requests an order mandating that
t he Township apply the provisions of Ordinance 4019 to “any and
al | unapproved subdi vi sion plans which have been filed or may be

filed in respect to the Alter Tract.” |In addition, one of the

-5-



Oleans entities, Ol eans Honebuilders, Inc. is the equitable
owner of the Alter Tract. The prospect that existing plans for
devel oping that Tract may be inpaired if this suit is successful
is sufficient to establish the necessary interest and threat to
that interest required to intervene.?

The |l ast elenment for intervention as of right is that

the existing parties cannot adequately protect the intervener’s

2 In their opposition to the notion to intervene, the
Thonpsons argue that, because (as they contend) the only
appl i cation pending before the Township is the revised
devel opment plan filed in 2007, and because that revised plan was
filed by OHB Builders, Inc., the only entity entitled to
intervention is OHB Builders, Inc., even accepting all the
argunents in the interveners’ notion. The Oleans entities
respond by arguing that 1) one of the interveners, Ol eans
Honebui l ders, Inc., is the equitable owner of the Alter Tract,
and so entitled to intervention even if only the 2007 plan is
active; 2) both the 2001 and the 2007 plans are active and
pendi ng before the Townshi p, which gives the Orleans entities, as
the applicants to the 2001 plan, the right to intervene.

The Court finds the Orleans entities’ argunents
persuasive on this point. Ol eans Honebuilders Inc.’s equitable
ownership in the Alter Tract gives it sufficient interest to
intervene in a suit to determ ne what standards govern the
pendi ng plans to develop that property. Simlarly, the Ol eans
entities’ assertion that they have a pendi ng devel opnent pl an
that would be affected by the outconme of the litigation is
sufficient to justify intervention. The Thonpsons’ requested
injunction in this suit seeks to apply the standards in O di nance
4019 to any unapproved devel opnent applications “which have been
filed or may be filed in respect to the Alter Tract.” Both the
Oleans entities and the Township have stated that both the 2001
and 2007 plans are pendi ng before the Townshi p and await
approval. This is sufficient, for purposes of intervention, to
show that the Oleans entities assert a protected interest that
may be inpaired by the outcone of the suit. The Court need not
decide at this stage whether the 2001 plan, in fact, remains
pendi ng, but only that the Oleans entities have a sufficient
expectancy to give thema protectable interest.
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interest. 1In Kl eisser, the appellate court found that the
interests of the |ogging conpani es could not be adequately
protected by the existing governnent defendant because “the
government represents numerous conplex and conflicting interests”
and the “straightforward business interests asserted by the

i ntervenors” mght “become lost in the thicket of sonetines

i nconsi stent governnment policies.” 157 F.3d at 973-74. The sane
is true here. Horsham Townshi p has broader and different
interests concerning the matters raised in this lawsuit than the
Oleans entities have, and Horsham Township is not under any

| egal obligation to protect the Orleans entities’ interests. |In
t hese circunstances, the Oleans entities’ interests are not
adequately protected by the existing parties.

Because the Ol eans entities have established the four
requirenents for intervention as of right under Federal Rule of
Cvil Procedure 24(a), the Court will allow themto intervene as
third party defendants. Having found the Orleans entities
entitled to intervention of right under Rule 24(a) The Court w |
not address the Oleans entities’ argunents for perm ssive

i ntervention under Rule 24(b).

An appropriate Order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWN R THOWSON and : ClVIL ACTI ON
KAREN J. THOVPSON )

V.
HORSHAM TOMWNSHI P NO. 07-5255

ORDER
AND NOW this 10th day of June, 2008, upon
consideration of the Motion to Intervene of Ol eans Honebuil ders,
Inc. and Ol eans Corporation (Docket No. 13), and the response
thereto, I T | S HEREBY ORDERED, for the reasons set forth in the
acconpanyi ng Menorandum of Law, that the Mdtion is GRANTED and
Ol eans Honebuilders, Inc. and Ol eans Corporation shall be added

as intervening defendants in this matter.

BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




