IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
DAWN LOESCH,
Plaintiff, . OVIL ACTION
vs. . No. 05-cv-0578
CI TY OF PHI LADELPHI A,

Def endant .

MVEMORANDUM AND ORDER

Joyner, J. May 29, 2008

Presently before the Court are Defendant’s Renewed Mtion
for Judgnent as a Matter of Law or, in the Alternative, for a New
Trial or Remttitur (“D. Mdt.”) (Doc. Nos. 74, 82), Plaintiff’s
Response (“P. Resp.”) (Doc. No. 84), and Defendant’s Reply (“D.
Rep.”) (Doc. No. 86). For the reasons set forth below, the Court

DENI ES Def endants’ NMbti on.

BACKGROUND

On February 4, 2005, Plaintiff commenced this action by
filing her Conplaint claimng that Defendant City of Phil adel phia
violated Title VIl of the Cvil R ght Act of 1964, 42 U S.C. §
2000e et seq., and the Pennsylvania Hunan Rel ati ons Act, 43 Pa.

Cons. Stat. 8 951 et seq.. Specifically, Plaintiff, previously a
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paramedic in the Cty of Philadel phia Fire Departnent, clained
that the Departnent discrimnated on the basis of gender when it
term nated her nedical command after violations of Departnent
protocol, but gave simlarly situated nmal e paranedi cs | esser

puni shments. After a five-day jury trial, the jury returned a
verdict in Plaintiff's favor and awarded her $464,037 in back pay
and front pay damages. During trial, at the close of Plaintiff’s
case-in-chief, Defendant had noved for judgnent as a matter of

| aw pursuant to Fed. R Civ. P. 50(a), which we deni ed.

Def endant now files a renewed Motion for Judgnent as a Matter of
Law pursuant to Rule 50(b), or in the alternative for a new tri al

under Fed. R Civ. P. 59, or for remttitur.

STANDARD OF REVI EW

A. Rule 50 Motion for Judgnent as a Matter of Law

Upon the renewed notion of a party, Fed. R G v. P. 50(b)
allows the trial court to enter judgnent as a matter of |aw at
the conclusion of a jury trial notwithstanding a jury verdict for
t he opposing party. Such judgnment nay be entered under Rule
50(b) “only if, as a matter of law, the record is critically
deficient of that m nimum quantity of evidence fromwhich a jury

m ght reasonably afford relief.” Trabal v. Wells Fargo Arnored

Serv. Corp., 269 F.3d 243, 249 (3d Gr. 2001). In deciding




whether to grant this “sparingly invoked remedy,” we nust
“refrain fromwei ghing the evidence, determning the credibility
of w tnesses, or substituting our own version of the facts for

that of the jury.” Mrra v. Phila. Housing Auth., 497 F.3d 286,

300 (3d Gir. 2007). Rather, we view the evidence in the |ight
nost favorable to the nonnoving party and, “giving it the

advant age of every favorable inference,” determne if “there is
i nsufficient evidence fromwhich a jury reasonably could find

liability.” Id.

B. Rule 59 Motion for New Tri al
The ordering of a new trial pursuant to Federal Rule of
Cvil Procedure 59 is within the sound discretion of the district

court. Wagner v. Fair Acres Ceriatric Cr., 49 F.3d 1002, 1017

(3d Cr. 1995). Under Rule 59(a), a court may grant a newtria
“for any of the reasons which new trials have heretofore been
granted.” Fed. R Gv. P. 59(a). A court may grant a new trial
if doing so is required to prevent injustice or to correct a

verdi ct that was against the weight of the evidence. Corrigan v.

Met hodi st Hosp., 234 F. Supp. 2d 494, 498 (E.D. Pa. 2002). A

court may also grant a newtrial if the verdict was the result of
erroneous jury instructions, was excessive or clearly unsupported

by the evidence, or was influenced by extraneous matters such as



passi on, prejudice, synpathy or speculation. 1d. W are wary,
however, that the grant of a newtrial requires neeting a “high

threshold,” Gazier v. City of Philadel phia, 328 F.3d 120, 128

(3d Cr. 2003), and “[a] bsent a showi ng of substantial injustice
or prejudicial error, a newtrial is not warranted and it is the

court’s duty to respect a plausible jury verdict.” Montgonery

Cty. v. McroVote Corp., 152 F. Supp. 2d 784, 795 (E. D. Pa.

2001) .

DI SCUSSI ON

Sufficiency of the Evidence

Reviewing the record in a light nost favorable to Plaintiff,
we cannot find that it is “critically deficient of that m ninmm
gquantity of evidence fromwhich a jury mght reasonably afford
relief.” Trabal, 269 F.3d at 249. Plaintiff adduced sufficient
evidence at trial to support the jury' s finding that she had made
out the Title VIl prima facie case, which requires that the
Plaintiff show (1) she is a nmenber of a protected class; (2) she
was qualified for the position held; (3) she was discharged from
that position; and (4) non-nenbers of the protected class were

treated nore favorably. McDonnel I Douglas Corp. v. Green, 411




U S 792, 802 (1973); Abranson v. WIIliam Paterson Coll ege of

N.J., 260 F.3d 265, 282 (3d Gr. 2001). O course, there is no
di spute that Plaintiff, a woman, was not a nenber of a protected
class. Plaintiff was also a certified paranedic and so the jury
coul d have easily found she was qualified for the position from
whi ch she was di scharged. There was al so sufficient evidence on
which the jury could have found that Plaintiff was constructively
di scharged. Al though she did not appeal the term nation of her
medi cal command - which effectively term nated her position as a
paranmedic - there was evidence that Plaintiff was infornmed by her
uni on representative that an appeal was futile and that she was

advi sed not to pursue it. See Goss v. Exxon Ofice Sys. Co., 747

F.2d 885, 887-88 (3d Cir. 1984) (explaining that constructive

di scharge exists if “the conduct conplained of would have the
foreseeabl e result that working conditions would be so unpl easant
or difficult that a reasonable person in the enpl oyee’ s shoes
would resign”). Finally, there was al so evidence of other nale
par anedi cs who viol ated departnment protocols and had conplaints
made about them but received | esser punishnents. Thus, in sum
there was sufficient evidence in the record on which the jury
coul d have reasonably concluded that Plaintiff succeeded on her

initial burden of making out a Title VIl prima facie case.



Under the McDonnell Douglas burden shifting standard, if a

Title VII plaintiff succeeds in naking out a prim facie case of
di scrimnation, the burden shifts to the defendant to provide a
legitimate, non-discrimnatory reason for the enploynent action.

McDonnel |l Douglas, 411 U. S. at 802; Abranson v. WIIliam Paterson

College of N.J., 260 F.3d 265, 282 (3d Cr. 2001). Once the

enpl oyer has done so, the burden shifts back to the plaintiff to
denonstrate that the proffered reasons are nere pretext for
discrimnation. 1d. Although Defendant put forth the
justification that Plaintiff’s nedical command was term nated for
vi ol ati ng departnment protocols in conbination with other
conplaints, we find there was sufficient evidence to support a
finding that that justification was pretextual. W note in
particular that there was a plethora of evidence in the record
showi ng that other mal e paranmedi cs had previously commtted
simlar protocol violations and did not have their nedical
comuands termnated, as Plaintiff did.?! Furthernore, testinony

from Ron Augustyn, the fornmer HR Chief for the Fire Departnent,

! Defendant argues that those other paranedics did not engage in
sufficiently simlar violations as Plaintiff, and thus they are not
conparable. To the extent that this is an argunment that that conparator
evi dence shoul d have been excluded, that argument is addressed below. If, on
t he ot her hand, Defendant is arguing that the evidence was not sufficient as a
basis for the jury's finding of discrimnation, we reject that argument. The
viol ations and conplaints related to other paranedics were not so vastly
different fromPlaintiff’s that they could not have allowed the jury to nake
any reasonabl e i nferences or conclusions fromthem
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regardi ng a gender-discrimnatory environnment in the departnent
al so provided a basis on which the jury could have found the
City' s proffered reasons to be pretextual.

Accordingly, we nust find that the record was not so
deficient of evidence on which the jury could have afforded
relief to warrant the extraordinary renedy of overturning the

jury’s verdict in favor of Plaintiff.

1. Defendant’s Argunments for Judgnent or New Trial

Def endant’ s post-trial Mtion focuses primarily on arguing
not that the evidence in the record was sufficient, but that
there were various errors in the trial that, if corrected, would
| ead inexorably to a direct verdict in Defendant’s favor. 1In the
alternative, Defendant argues that these errors prejudiced the
jury to such an extent that a new trial should be ordered. W
address Defendant’s vol um nous argunents in turn and, for the

reasons stated bel ow, reject those argunents and deny the Mti on.

A. Evidentiary |ssues

Def endant’s first main argunent is essentially that the

Court erred in admtting various evidence and testinony, and that



had they been excluded, there would not have been sufficient
evi dence to support the jury’'s conclusions. First, Defendant
chal | enges the adm ssion of certain testinmony and exhibits to
which it did not object during trial. Specifically, Defendant
argues that the court erred in failing to exclude: questioning
and testinmony on the City's settlenent of two prior gender

di scrimnation clains by other paranedics; Plaintiff’s
performance eval uations; and testinmony fromFire Chief Butts.
Def endant failed to object to these pieces of evidence at any
time during the trial, and thus those objections are waived for

pur poses of post-trial review See Gace v. Muser-Wrke Grbh,

700 F. Supp. 1383, 1388 (E.D. Pa. 1988) (holding that because
plaintiff’s counsel did not object to specific questions asked of
expert at trial, objections to those questions are waived); see

also Gov't of the Virgin Islands v. Archibald, 987 F.2d 180, 184

(3d Cir. 1993) (“If a party fails to object in a tinely fashion,
the objection is waived and we will review the adm ssion of
evidence only for plain error.”).

Def endant al so argues that the Court erred in refusing to
exclude certain of Plaintiff’s exhibits concerning conplaints and
investigatory files regarding ot her paranedics which were used by
Plaintiff as “conparators” between Plaintiff and ot her paranedics

in simlar situations. Plaintiff’s main purpose in entering



t hese exhibits was to show that other paranedics who were the
subj ect of conplaints and investigations simlar to those agai nst
Plaintiff were not disciplined as harshly. At trial, Defendant
filed a Motion in Limne to exclude these exhibits, and we denied
the Motion. Because we made a definitive ruling on that notion,
whi ch covers the sanme exhibits to which Def endant objects here,
we may consider that Motion in Limne to be an objection
sufficient to preserve the question for this post-trial notion as

to all of the challenged exhibits. See Am Honme Ins. Co. V.

Sunshi ne Supermarket, 753 F.2d 321, 324 (3d Gr. 1985)(“[I]f an

issue is fully briefed and the trial court is able to make a
definitive ruling, then the notion in /imne provides a useful
tool for elimnating unnecessary trial interruptions.”).
Furthernmore, we note that Defendant actually did make an
objection to a particular use of the exhibits in question and
expressed that he was meking a continuing objection to further
uses. Day 2 Tr. 255. This objection also preserved the issue
for Defendant’s post-trial notion.

Def endant’ s first objection to the adm ssion of the
conparator files is that they constitute inadm ssible hearsay.
The Federal Rul es of Evidence define hearsay as any out-of-court
statenent “offered in evidence to prove the truth of the matter

asserted.” Fed. R Evid. 801(c). Hearsay is generally not



adm ssi bl e under Rul e 802, and Defendant argues that because
Plaintiff did not present any witnesses with first hand know edge
of what actually occurred in the cases giving rise to the
conplaints in the conparator files, those files should not have
been admitted into evidence. The purpose of entering those files
into evidence, however, was not sinply to show bad conduct on the
part of other paranedics; rather, it was to denonstrate the
Defendant’s response to situations simlar to that of Plaintiff
as potential evidence of discrimnatory intent in Plaintiff’s
case. Thus, because the contents of the conparator files were
not being admtted to “prove the truth of the matter asserted”
that is, to prove whether or not the bad acts by ot her paranedics
actually occurred - but for the other reason of providing

evi dence of Defendant’s nental state and/or intent, they did not
constitute inadm ssible hearsay under the Rules of Evidence.

Def endant al so asserts that the conparator files shoul d not
have been adm tted because in those other cases the paranedics
involved were not “simlarly situated” in all material respects
and those cases involved |ower |evels of m streatnent.

Furt hernore, Defendant argues that conparator files dated before
April 4, 2002 should not have been adm tted because they invol ved
a different supervisor than the one that withdrew Plaintiff’s

medi cal command. In essence, all of these argunents are that the
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files should not have been admtted because they were irrel evant.
It is indeed true that only relevant evidence is generally

adm ssi bl e under Rule 402, and “rel evant evidence” is defined as
evi dence “having any tendency to nmake the exi stence of any fact
that is of consequence to the determ nation of the action nore
probabl e or | ess probable than it would be wi thout the evidence.”
Fed. R Evid. 401. This is a very lowthreshold that is easily
met by the conparator files, which bear on the inportant question
of whether other simlarly situated individuals were treated nore
favorably.

Final ly, Defendant argues that the probative value of the
conparator files is substantially outwei ghed by the prejudice
caused by the jury’'s hearing about bad acts by other paramnedics
in the department, and thus the files should have been excl uded
under Fed. R Evid. 403. Pursuant to Rule 403, a court may
excl ude otherw se rel evant evidence if the probative value of the
evi dence is “substantially outwei ghed by the danger of unfair
prej udi ce, confusion of the issues, or msleading the jury, or by
consi derations of undue delay, waste of time, or needless
presentation of cunulative evidence.” Fed. R Evid. 403. W
therefore enploy a cost/benefit analysis to determ ne whether to
excl ude rel evant evidence under 403; however, “there is a strong

presunption that relevant evidence should be admtted, and thus
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for exclusion under Rule 403 to be justified, the probative val ue
of evidence nust be ‘substantially outweighed by the problens in

admtting it.” Colenman v. Hone Depot, Inc., 306 F.3d 1333, 1343-

44 (3d Cr. 2002). The probative value of the conparator files
here was extrenely high, as they were crucial to the question of
whether simlarly situated individuals were treated differently -
an essential conponent of the prima facie case under Title VII.
We cannot find that the problens in admtting the files were
sufficiently severe to “substantially outweigh” the very high
probative value of the evidence. Accordingly, we find that the
conparator files were properly admtted into evidence and the
jury could have appropriately taken theminto account in reaching

its concl usions.

B. The City' s Denonstration that G her Simlarly Situated

Wnen Were Treated More Favorably than Plaintiff

Def endant next contends that it should be awarded judgnent
as a matter of |aw because it denonstrated that other female
par amedi cs who commtted protocol violations did not have their
medi cal commands termnated - that is, they were treated nore
favorably than Plaintiff. Exam ning the case |law cited by

Def endant, we take this argunent to nmean one of two things.
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Ei t her Defendant is asking us to rule: (a) that, as a matter of
law, if other nmenbers of Plaintiff’s protected class have been
treated nore favorably, then under Title VII's | egal standard
Plaintiff either cannot nake out a prima face case or cannot
successfully make the case that Defendant’s proffered
justifications were nerely pretext for discrimnation; or (b)
that, in light of these fenmale conparators, there was
insufficient evidence to support a finding that Defendant’s
proffered non-discrimnatory reasons for Plaintiff’s term nated
medi cal command were nere pretext for discrimnation

Def endant relies on the Third Grcuit’s decision in Sinpson

v. Kay Jewelers, 142 F.3d 639, 646-47 (3d Cr. 1998), citing Bush

v. Commonweal th Edison Co., 990 F.2d 928, 932 (7th G r. 1993), to

support this argunent. In Sinpson, the Third Crcuit held that
the Title VIl Plaintiff in that case could not show that

Def endant’ s non-di scrimnatory reasons for the adverse enpl oynent
action were pretext by picking out “one conparator [fromthe non-
protected class] who was not denoted am d a sea of persons [from
the protected class] treated the sane as her.” This case,
however, presents a starkly different scenario than the one
considered in Sinpson. Unlike the plaintiff in Sinpson - who
chose one conparator who was treated nore favorably and ignored

thirty-five others who were simlarly denoted based on work
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performance - Plaintiff in this case introduced evidence, as we
have already noted, of several nale conparators who were not
term nated after simlar protocol violations. Furthernore, the
jury in this case could easily have distinguished the cases of
the two fenal e paranedi cs cited by Defendant as bei ng not
sufficiently simlar to Plaintiff’'s, because the protocol

viol ations were on the whole too different fromPlaintiff's, to
be useful conparators.? More substantially, however, while in

Si npson the plaintiff relied solely on the one sel ectivel y-chosen
conparator, Plaintiff here could point to other evidence
supporting an inference of discrimnation, notably the testinony
of former HR Chief Augustyn, regarding the discrimnatory

envi ronment of the departnent. Accordingly, we find the Third
Circuit’s ruling in Sinpson to be inapplicable here, and deny
Def endant’ s request for judgnment as a matter of |aw based on the

evi dence of female conparators it introduced at trial.

2 To the extent that Defendant is arguing that Plaintiff could not make
out a prima facie case, that argunent would al so be undernined by this
possibility.

14



C. Jury Instructions

Def endant al so contends that we should enter judgnment inits
favor, or in the alternative grant a new trial, because there
were various problens with the jury instructions. Rule 51 of the
Federal Rules of Cvil Procedure provides that in order to assign
error either to jury instructions actually given or instructions
that were requested but given, a party nust properly object.

Fed. R Civ. P. 51(d). A party properly objects by stating the
matter objected to and the grounds for objection, and may do so
(a) when given the opportunity by the court before the
instructions are delivered to the jury, or (b) if not previously
i nfornmed of the objected-to instruction, upon |earning that the
instruction or requested instruction wll be, or has been, given
or refused. Fed. R Gv. P. 51(b), (c). The Third G rcuit has
further explained that a “failure to object at the tine the jury
recei ved the proposed verdict sheet or when the jury returned”
constitutes a waiver of the objection being nmade in a post-trial

motion. Inter Med. Supplies, Ltd. v. EBI Med. Sys., Inc., 181

F.3d 446, 463 (3d Gr. 1999). |If such a waiver has occurred,
Rule 51 allows the court to consider “a plain error in the
instructions . . . if the error affects substantial rights.”

Fed. R Gv. P. 51(d)(2).
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In this case, Defendant failed to properly object to the
jury instructions and the verdict slip both before the jury was
charged and after the jury returned with a verdict. In
accordance with Rule 51(b), this Court assenbled the parties,

“out of the jury's hearing,” before the instructions were given
and infornmed themas to how the jury woul d be charged.
Def endant’ s counsel were asked if they had any objections to
Plaintiff’s Points for Charge and they responded “Not at this
time, your Honor.” (Day 5 Tr. 88). At no point after making
this statenment - during the rest of the charging conference,
during the reading of the charge to the jury, and after the
verdict was returned and the jury discharged - did Defendant
rai se any objections about the jury instructions. Accordingly,
we review the jury instructions only for plain error.

The Third Circuit has advised that the plain error standard
is met only if the purported error “is fundanmental and highly
prejudicial or if the instructions are such that the jury is

wi t hout adequate gui dance on a fundanental question and our

failure to consider the error would result in a mscarriage of

justice.” Fashauer v. New Jersey Transit Rail Operations, Inc.,
57 F.3d 1269, 1289 (3d Cir. 1995). The ability to reverse for
plain error “should only be invoked with extrene caution in the

civil context,” and is only appropriate “where the error is so
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serious and flagrant that it goes to the very integrity of the

trial.” 1d. (citing United States v. Carson, 52 F.3d 1173, 1188

(2d Cr. 1995)). Wth this high standard in mnd, we cannot find
that the jury instructions were plainly erroneous. The

i nstructions given provided “adequate gui dance” to the jury on

t he fundanental questions under Title VII, and as we have al ready
noted there was sufficient evidence to support the jury’s
conclusions. Accordingly, we cannot grant judgnent or a new
trial to Defendant on the grounds that the jury instructions were

fl awed.

D. Statenents Made by Plaintiff’s Counsel to the Jury

Def endant next argues that it is entitled to a new tri al
because Plaintiff’s counsel nmade a nunmber of m sstatenents during
his closing statenent to the jury. However, once agai n Def endant
made no objection to counsel’s remarks either at the tine they
were made or at any tine afterwards, and thus has waived the

right to object to themnow. MWaldorf v. Shuta, 142 F.3d 601, 629

(3d Gr. 1998), quoting Murray v. Fairbanks Mdrse, 610 F.2d 149,

152 (3d Cr. 1979)(“Counsel’s failure to object precludes [a
party] from seeking a new trial on the grounds of inpropriety of

opposi ng counsel’s remarks.”). Furthernore, the jury was
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instructed at the beginning of trial and during the charge at the
end of the trial that comments nade by counsel were not to be
consi dered as evidence and the jury should apply the | aw given by
the Court. (Day One Tr. 27; Day Five Tr. 136, 138-39, 162-63).
This Court presumes that the jury followed the Court’s
instructions, and thus “it may be presunmed here that the jury
applied the law as instructed by the Court and di sregarded any

contrary statenents nmade by counsel.” Drozdowski v. Northland

Lincoln Mercury, 2007 W. 4563520, at *4 (WD. Pa. Dec. 21, 2007),

citing Gtizens Fin. Goup, Inc. v. Citizens Nat'|l Bank of Evans

Cty, 383 F.3d 110, 133 (3d G r. 2004). Accordingly, we must

al so deny Defendant’s request for a newtrial on this basis.

E. Back Pay Award

Finally, Defendant argues that the jury erred in its
cal cul ation of the back pay award for Plaintiff, and that the
anount of back pay should be reduced. As part of its verdict,
after finding in Plaintiff’s favor, the jury awarded Pl aintiff
$249,037.00 in back pay. Defendant contends that this anpunt
“clearly” resulted frommultiplying Plaintiff’s salary with the
City by the period comencing on the date of her term nation from

enpl oynent and ending on the date of the verdict. As such,
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according to Defendant, the award nust be reduced by the anpunt
Plaintiff actually earned during the back pay period. Defendant
al so argues that the award shoul d be reduced by sonme anount
reflecting Plaintiff’s duty to mtigate damages during the tine
in the back pay period in which she was between j obs.

Successful Title VII plaintiffs are entitled to back pay,
and “[t] he appropriate standard for the nmeasurenent of a back pay
award is to take the difference between the actual wages earned
and the wages the individual would have earned in the position
that, but for discrimnation, the individual would have

attained.” Qnby v. Pa. Elec. Co., 840 F.2d 1108, 1119 (3d Cr

1988). The Third Circuit has instructed that remttitur is
appropriate when a jury verdict “is clearly unsupported by the
evi dence and exceeds the amount needed to nmake the plaintiff
whole, i.e., to renedy the effect of the enployer’s

discrimnation.” Starceski v. Wstinghouse Elec. Corp., 54 F. 3d

1089, 1100 (3d Cir. 1995).

Here, the jury was given detailed instructions as to howto
cal cul ate back pay under the law of Title VII, including
instructions regarding mtigation of damages and reduci ng the

award by anounts earned during the back pay period.® The jury

3 Defendant’s assertion that we did not instruct the jury on nitigation
of dammges is, at best, disingenuous. |In fact, we very clearly instructed the
jury that the plaintiff “has a duty to nitigate her damages,” and expl ai ned
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then returned with the back pay award of $249,037.00. However,
the verdict slip given to, and returned by, the jury did not cal
for a breakdown in how the back pay was cal cul ated, and so any
attenpt to deconstruct the amount of the award woul d have sone
anount of speculation. Neverthel ess, we cannot conclude that the
back pay anount returned by the jury was “clearly unsupported” by
the evidence. 1In calculating the amount that it eventually
awarded, the jury could have considered Plaintiff’s testinony
that she frequently worked overtinme - which paid tinme-and-a-half
- in her position with the City and that in her |later jobs she
did not receive insurance and | eave benefits that she had enjoyed
when enployed by the Cty. The jury could have concl uded that
these factors of fset the anpbunt of salary Plaintiff nade in the
positions she mai ntained during the back pay period. Wile, to
be sure, it would have been difficult for the jury to “forecast
what woul d have happened had there been no unlawful acts,” 1d. at
1101, the jury rightfully could have concluded that this “risk of

| ack of certainty with respect to projections of |ost incone nust

that this “neans that Plaintiff nust take advantage of any reasonable
opportunities that may have exi sted under the circunstances to mnimze or
reduce the | oss or damage caused by the City.” (Day 5 Tr. 154-55).
Furthernore, we note once again that Defendant did not object to our
instructions as to the cal culation of back pay, including mtigation of
damages.
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be borne by the wongdoer, not the victim” Goss, 747 F.2d at
889.

Accordi ngly, because the back pay damages awarded to
Plaintiff were “neither excessive as a matter of |law nor clearly
unsupported by the record,” Starceski, 54 F.3d at 1101, we nust

deny Defendant’s request that the back pay award of be reduced.

[11. Conclusion

Under the burden-shifting standard for Title VII clains,
there was sufficient evidence to support conclusions by the jury
that Plaintiff nade out a prima facie case of gender
di scrimnation and that the reasons for Plaintiff’s term nation
proffered by Defendant were pretextual. W reject Defendant’s
assertions of error in the adm ssion of nuch of that evidence,
and accordingly the City's Motion for Judgnment as a Matter of Law
must be DENI ED. Furthernore, we cannot find that there was
substantial injustice or prejudicial error in howthe trial was
conducted and thus, for the reasons set forth above, Defendant’s
alternative Motion for New Trial must also be DENIED. Finally,

t he back pay award was not excessive as a matter of |aw, and
therefore Defendant’s alternative Motion for Remittitur is also

DENI ED
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An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
DAWN LOESCH,
Plaintiff, . OVIL ACTION
vs. . No. 05-cv-0578
CI TY OF PHI LADELPHI A,

Def endant .

ORDER
AND NOW this day of May, 2008, upon consideration of
Def endant’ s Renewed Mdtion for Judgnent as a Matter of Law or, in
the Alternative, for a New Trial or Remttitur (Doc. Nos. 74,
82), and responses thereto, for the reasons set forth in the
acconpanyi ng nmenorandum it is hereby ORDERED that the Mdtion is

DENI ED.
BY THE COURT:

S/J. CUTIS JOYNER
J. CURTIS JOYNER, J.




