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This case is part of a multidistrict litigation, in

whi ch two putative classes and three sets of individual

plaintiffs allege that the defendants engaged in a fraudul ent

schenme to sell senior citizens unsuitable estate planning

instrunments and annuities. The two putative classes are nade up

of (1) seniors and their representatives who bought the trusts

and annuities (Stein v. AmerUs) and (2) beneficiaries of

annuities and trusts that the defendants sold to seniors who have
si nce passed away and who woul d ot herw se be nenbers of the Stein

class (Studley v. AmerUs). This case concerns this second cl ass

(“the beneficiary class”). The plaintiffs seek damages and
injunctive relief against a single defendant under the Racketeer
| nfl uenced and Corrupt Organi zations Act (“RICO), 18 U.S.C. §
1961 et seq., as well as under various state | aw causes of

action.



The defendant has noved to dism ss the beneficiary
cl ass conplaint on the grounds that the plaintiffs |ack standing
and have failed to state a claim The Court will grant the

nmot i on.

Factual Backgr ound

In a previous decision on the notions to dismss in
Stein and the individual cases, the Court laid out at |length the
fraudul ent schene in which the plaintiffs in this MDL allege the

MDL defendants engaged. In re Anerican Investors Life Ins. Co.

Annuity Marketing & Sales Practices Litig., MDL No. 1712, 2007 W

2541216 (E.D. Pa. Aug. 29, 2007) [hereinafter Stein]. This
conplaint’s general allegations about a fraudul ent schene are the
sane in substance as the Stein conplaint’s general allegations.
The Court will therefore focus the fact section on the specific
all egations of the plaintiffs in the instant case. Unless
ot herwi se noted, the Court will adopt its description in Stein of
the allegations of a fraudul ent schene.

According to the First Consolidated and Anended C ass
Action Conplaint on Behalf of the Beneficiary Oass (“the
conplaint”), the plaintiffs are the Alice A Studl ey Revocabl e
Living Trust (“the trust”), Gen Studley, Mary Ann Quas, and Veda
Schreiber. The trust is the beneficiary of two annuities that

Alice Studley (“Ms. Studley”) purchased in 2001 and 2002. The



three individual plaintiffs are naned beneficiaries of the trust.
Gen Studley (“M. Studley”) is also the Successor Trustee of the
trust and is Ms. Studley’s son. M. Studley and Quas are
residents and citizens of Illinois. Schreiber is a resident and
citizen of Arizona. M. Studley died on January 26, 2005.

Conpl . 9 10-13.

The defendant is American Investors Life Insurance
Company (“AlILIC'). AILICis a Kansas corporation with a
princi pal place of business in Kansas. It is a wholly owned
subsidiary of AmerUS Annuity G oup Conpany (“AAG’), which is a
whol |y owned subsidiary of AmerUs G oup Conpany (“AVH), a
hol di ng conpany whose subsi diaries are engaged in the business of
mar keti ng, underwiting, and distributing a broad range of life
i nsurance and annuity products nationw de. Conpl. 9T 14-15.

The conpl ai nt descri bes several “other parties of
interest” that are not naned in this suit. Anpong these parties,
of particular relevance to the sale of annuities to Ms. Studl ey
is Asset Preservation Specialists, Inc. (“APSI”), an Ari zona
corporation with a principal place of business in Arizona. APSI
advertises, markets, pronotes, sells, and brokers annuities and
ot her financial services underwitten by ALIC and rel ated
corporate entities. Conpl. Y 18-109.

Ms. Studley resided in Pontiac, Illinois, and was a

citizen of Illinois until she passed away on January 26, 2005.



In 2001, Ms. Studley purchased a living trust formfrom Janal ee
Sneva of APSI. M. Studley paid approximately $2,000. She was
85 years old and legally blind at the tine. Conpl. T 83-84.

Subsequently, in 2001 and 2002, Ms. Studley purchased
two AILIC deferred annuities. AILIC s licensed agent Bramael |
sold her the first annuity for an initial prem um of $92,274.59.
AILIC s |licensed agent Stone sold her the second annuity for an
initial prem umof $22,961.38. Bramwell and Stone were al so
enpl oyees or agents of APSI when they sold the annuities to M.
Studley. Conpl. {1 84-85.

The date the distributions fromthe annuities were to
start was well past Ms. Studley’'s actuarial life expectancy. The
policy inposed surrender charges for 11 years, which was al so
wel |l past Ms. Studley’'s actuarial |ife expectancy. Those
surrender charges ranged from 12.00%in the first policy year
down to 1.00%in the eleventh policy year. The policy provided
that the death benefit was | ess then the Accunul ated Val ue of the
annuity if the policy was subject to a surrender charge at the
time of the purchaser’s death. The beneficiary could elect to
take a smaller anmount, the Cash Surrender Value, in a |lunp sum
or could elect to take the Accunul ated Val ue stretched over the
course of several years. Conpl. 19 85-90.

The plaintiffs enphasi ze that the defendant designed

the annuities in such a way as to target and harmthe



beneficiaries. They allege that the defendant knew that because
the seniors’ |ife expectancy was shorter than the surrender
periods and/or maturity dates of the annuities, the annuities
woul d i kely serve as wealth transfer vehicles by default. The
def endant therefore sold the annuities to the seniors with the
expectation that “it would be the Beneficiary O ass that would
suffer the consequences of receiving the death benefits under the
Annuities that were illiquid investnents for the Seniors in the
first place. Accordingly, Defendant designed the death benefits
under the Annuities to cause the Beneficiaries to suffer |oss.”
Conpl . 88 3-4.

In particular, the plaintiffs allege that the defendant
“directly targets and derives profits fromthe Beneficiary O ass”
by i nposing | arge surrender charges, forcing the beneficiary
class to receive funds over a period of years, “or by having
significantly | ess val ue when inherited by the Beneficiary C ass
menbers than alternative financial products that woul d have been
nore suitable and profitable for the Seniors.” The annuities
wer e designed so that the beneficiaries would be forced to choose
bet ween taking a reduced | unp sum or taking the accunul ated val ue
over a period of years, “thereby, by design, targeting and
harm ng the beneficiaries to the annuities.” Conpl. 88 37, 38,
59, 90-94.

The conpl ai nt nakes four clains for relief. Count 1



alleges violation of RICO, 18 U S.C. §8 1961, et seq. Count 2
al | eges conspiracy to violate RICO. Count 3 alleges negligence.?

Count 4 alleges unjust enrichnent. Conpl. 1Y 102-58.

1. The Mdtion to D smss

The defendant noves to dism ss on several grounds: (1)
the plaintiffs lack standing under either Article Il of the
Constitution or RICO, (2) the plaintiffs have failed to state a
RICO claim (3) the McCarran-Ferguson Act bars the plaintiffs
RICO clains; (4) the plaintiffs have failed to state a claimfor
negligence; (5) the plaintiffs have failed to state a claimfor
unjust enrichnent; and (6) the applicable statutes of Iimtations
bar the plaintiffs’ state |aw causes of action.

The Court agrees that the plaintiffs cannot denonstrate
standi ng under either Article Ill or RRCO In addition, the
plaintiffs fail to plead that any AlLIC personnel or any alleged
agent of AILIC nmade any deceptive or fraudul ent representations,

i ndeed any representations at all, to Ms. Studley before she
bought the annuities. For the reasons stated in the Court’s
Order of February 19, 2008, dism ssing plaintiffs Newconer and

Upchurch fromthe Stein case, this failure to plead

! The negligence count alleges breach of a duty to
supervi se and appropriately train the sales agents pronoting the
annuities and to ensure that the agents did not sel
i nappropriate annuities. Conpl. 88 142-53.
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m srepresentations is fatal to the Studley plaintiffs’ clains.
The Studley plaintiffs have also failed to allege specific uses
of the mails or wires, so as to bring the defendants’ conduct
within the federal mail and wire fraud statutes, 18 U. S.C. 88
1341, 1343. For the reasons described in Stein, this failure,
too, is fatal to the plaintiffs’ RICO clainms. Stein, 2007 W
2541216, at *19-*20, *22. The plaintiffs’ state law clains al so

fail, for reasons sinmlar to those stated in Stein. ld. at *29-

*30.

The plaintiffs have requested |eave to plead with nore
specificity if the Court finds their conplaint deficient. |If the
only defects in the plaintiffs’ conplaint had been the failure to
allege mail or wire fraud or fraudulent m srepresentations, it is
possible that the plaintiffs would have been able to cure such
deficiencies by filing an anended conpl aint. No anendnent,
however, can cure the fundanental failure of the concept of a
beneficiary class in this case.

Article Ill standing is a question of subject matter

jurisdiction. Society H Il Towers Omers’ Ass’'n v. Rendell, 210

F.3d 168, 175 (3d Cir. 2000); see also Maio v. Aetna, Inc., 221

F.3d 472, 482 n.7 (3d Cr. 2000). Therefore, the Court wll
di sm ss the conplaint under Federal Rule of G vil Procedure

12(b) (1).



I11. Analysis
A Article |11l Standing

In order to have Article Il standing, a plaintiff nust
show.

(1) injury-in-fact, which is an invasion of a
legally protected interest that is (a)
concrete and particul arized, and (b) actual

or imm nent, not conjectural or hypothetical;
(2) a causal connection between the injury
and the conduct conplained of; and (3) it

must be likely, as opposed to nerely

specul ative, that the injury will be
redressed by a favorabl e deci sion.

Danvers Motor Co., Inc. v. Ford Mdtor Co., 432 F.3d 286, 290-91

(3d Cr. 2006) (citing Lujan v. Defenders of Wldlife, 504 U S

555, 560-61 (1992)). The plaintiffs bear the burden of proving
standing. The definition of an injury-in-fact is generous; “sone
specific, identifiable trifle of an injury” suffices. The Court
must accept all material allegations of the conplaint as true and
must construe themin the plaintiffs’ favor. 1d. at 288, 290,
294 (internal quotations omtted).

The plaintiffs fail to plead the invasion of a legally
protected interest. |Indeed, the conplaint reveals a fundanental
logical flawin the plaintiffs’ theory of the case. The
plaintiffs argue that their clains are as valid as those of the
Stein plaintiffs - original purchasers of the defendant’s living
trusts and annuities - because the beneficiary class is nade up

of the successors in interest to those original purchasers. This



argunent, however, ignores a crucial distinction. Before the
Stein plaintiffs bought the living trusts and annuities at issue,
they had a right to the noney that they ultinately paid as
premuns to the defendant. It was their noney and their
property. In contrast, before Ms. Studley and simlarly
si tuated, since-deceased seniors, bought the living trusts and
annuities at issue, the beneficiary class had no right to the
nmoney that was ultimately paid as premuns to the defendant or
its agents. The allegedly unsuitable annuity contracts
t hensel ves are the only source of the plaintiffs’ rights to those
funds. The plaintiffs have not alleged that the noney M.
Studl ey used to buy the annuities was previously in a nore
appropriate or profitable investnent, of which they were nanmed
beneficiaries, or that they would otherw se have received those
funds upon her death

The plaintiffs did not suffer an injury in fact under
Article Ill as a result of the defendant’s conduct. The
plaintiffs had no property right in the noney that M. Studl ey
paid to the defendant or its agents. Therefore, even if the
def endants acted fraudulently, the plaintiffs had no fewer
property rights in the annuities’ proceeds after they becane
beneficiaries than they did in the prem uns before Ms. Studley
bought the annuities. Mreover, as the defendants point out, one

of the plaintiffs’ main argunents for why the annuities were



unsui table for Ms. Studley and others simlarly situated is that
the annuities were illiquid and prevented the seniors from
accessing the noney for living and heal thcare expenses. |If the
nmoney had been in a liquid investnent vehicle, however, the
inplication is that the seniors would have spent nore of it
during their lifetinmes - leaving less for the beneficiaries to

i nherit.

The allegation that the annuities and living trusts
were presented to the seniors as an efficient wealth transfer
vehicle is of a sonmewhat different character because it raises
t he question of whether the seniors may have bought the annuities
with the intent of providing for the plaintiffs, thus making the
plaintiffs third-party beneficiaries of the contract. The
beneficiaries’ clainms nonetheless fail. The plaintiffs do not
allege that Ms. Studley intended to use the trust and annuities
as a wealth transfer vehicle, nor that the defendant or its
agents nade any representations about the instrunents’
appropriateness as a wealth transfer vehicle. Even assum ng the
plaintiffs could sue as third-party beneficiaries of the
contract, they do not allege that the defendant has failed to

perform under the contract.

B. Subst antive d ai ns

The Court’s holding that the plaintiffs lack Article
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1l standing to bring this case applies all of their clains.
Even | eaving aside the issue of standing, however, this Court
woul d di sm ss each of the counts of the conplaint for failure to

state a claim

1. RI CO and Conspiracy to Violate Rl CO

The standard for R CO standing is nore demandi ng t han
that for Article Ill standing. As this Court noted in Stein,

A plaintiff has standing to bring a RI CO
claimif, and can recover only to the extent
that, he has been injured in his business or
property by the conduct constituting the
violation. As explained by the United States
Court of Appeals for the Third Crcuit, this
“Iinjury to business or property” elenent of a
RICO claimrequires the plaintiff to plead a
concrete financial |oss and not nere injury
to a valuable, intangible property interest.

Stein, 2007 W. 2541216, at *24 (citing Sedima, S.P.R L. v. Inrex

Co., 473 U.S. 479, 496 (1985); Maio, 221 F.3d at 483).

This Court held in Stein that the seniors who bought
the annuities at issue had adequately pled injury to their
busi ness or property because, as a result of undisclosed deferral
peri ods and surrender charges, they had received | ess than they
had been prom sed as part of the annuities contracts. 1d. at
*26.

The beneficiary class cannot clear this hurdle. As a
prelimnary matter, the plaintiffs do not nake any specific

all egations that Ms. Studley was msled or that the defendant or

11



its agents did not disclose the deferral periods and surrender
charges in her annuities. They make only general allegations
about the way the schene to defraud generally operated. Until a
class is certified, the Court nust judge the sufficiency of

al l egations of fraud and m srepresentation by exam ning the

al | egations concerning the nanmed plaintiff, not general class

allegations. Lumyv. Bank of Am, 361 F. 3d 217, 225-26 (3d G

2004). The allegations here do not satisfy the specificity
requi renent of Rule 9(b). Mreover, for the reasons stated in
the section on Article Ill standing, the plaintiffs cannot show
that they have suffered a concrete financial |oss because they
are no worse off than they were before Ms. Studl ey bought the
trust and annuities at issue.

Wthout a RRCO claim the plaintiffs’ conspiracy to

commt RICOclaimfails, as well.

2. Negl i gence

The Court adopts its reasoning in Stein as to why the
plaintiffs’ clains for negligent supervision fail. Stein, 2007
WL 2541216, at *29. The plaintiffs urge that their negligence
count enconpasses other forms of negligence, as well, primrily
the breach of a duty to ensure the suitability of the annuities.
The plaintiffs fail to allege that the defendant had any duty

toward themto ensure suitability. The plaintiffs cite one case

12



for the proposition that an insurer owes a duty of care to a

prospective beneficiary. Jones v. Hartford Life & Accident Ins.

Co., 443 F. Supp. 2d 3 (D.D.C. 2006). This case and the
supporting cases it cites, however, stand for a nmuch narrower
proposition: that an intended beneficiary may sue the insurer for
failure to nmaintain proper records or to designate the
beneficiary as directed, causing the beneficiary to be denied the
benefit of the insurance policy. This scenario is not the case

here.

3. Unj ust Enri chnent

As the Court explained in Stein, to state a claimfor
unjust enrichment, a plaintiff nust allege (i) that the plaintiff
conferred a benefit on the defendant, (ii) that the defendant
appreci ated the benefit, and (iii) that the defendant accepted
and retained the benefit under circunstances such that it would
be inequitable for defendant to retain the benefit w thout
paynment of value. Stein, 2007 W. 2541216, at *29 (citing

Mtchell v. More, 729 A 2d 1200, 1202 (Pa. Super. 1999)). The

exi stence of an enforceable and binding contract defeats a claim
for unjust enrichnent, but the plaintiff may plead in the
alternative if the validity of the contract is in question. |d.

(citing Indep. Enter. Inc. v. Pittsburgh Water & Sewer Auth., 103

F.3d 1165, 1175 (3d G r.1997); Mtter of Pa. Cr. Transp. Co.,

13



831 F.2d 1221, 1230 (3d Gr. 1987); and Schott v. Westinghouse

Elec. Corp., 259 A 2d 443, 448 (Pa. 1969)). The Court upheld the

Stein plaintiffs’ unjust enrichment claimbecause those
plaintiffs had all eged that the annuities contracts were
fraudul ent and therefore possibly invalid. The Court held that

the plaintiffs in the individual cases - Glnmour, Trinble, and

Treitz - failed to plead unjust enrichnment. Those plaintiffs did
not plead adequately that they conferred a benefit on the

def endant s because any paynents they nade to the defendants were
made under, and therefore were governed by the terns of, the
annuity contracts. 1d. at *29-*30.

In the instant case, the plaintiffs do not plead that
they nade any paynents to the defendant at all. Instead, they
rely on the general equitable principles behind unjust
enrichnment, arguing that an unjust enrichnent claimis
appropriate when the defendant has received a benefit from anyone
when it would be unjust for the defendants to retain it and not
to tender it to the plaintiffs. Pl. Opp. at 44-45. This

argunment is unavailing and m sstates the | aw

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: AMERI CAN | NVESTORS :
LI FE | NSURANCE CO ANNU TY : MDL DOCKET NO. 1712
MARKETI NG AND SALES PRACTI CES :
LI TI GATI ON :
Rel at es to:
STUDLEY, et al. v. AMERUS
ClVIL ACTI ON NO. 05-5886
ORDER

AND NOW this 30th day of May, 2008, upon consideration
of the defendants’ Mtion to Dism ss (Docket No. 17 in Case No.
05-5886, Docket No. 184 in Case No. MDL-1712), the plaintiffs’
opposition, the defendants’ reply, and the plaintiffs’ surreply,
and after oral argunent held on February 14, 2008, |IT | S HEREBY
ORDERED that the notion is GRANTED. The clains of the plaintiffs
in Studley are dism ssed under Fed. R Cv. P. 12(b)(1). Case
No. 05-5886 is cl osed.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




