IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EMCE ELECTRI CAL, MECHANI CAL : ClVIL ACTION
& CONSTRUCTI ON COVPANY, | NC. :
V.
LENNOX APARTMENTS, INC., et al. : NO. 07-2146
MEMORANDUM
Bartle, C. J. May 27, 2008

Before the court is the notion of defendants Lennox
Apartnents, Inc. ("Lennox") and Chancel |l or Properties, Inc.
("Chancel lor") for summary judgnent under Rule 56 of the Federal
Rules of G vil Procedure on Counts Ill and IV of the anended
conplaint of plaintiff EMCE El ectrical, Mechanical & Construction

Conmpany, Inc. ("EMCE'). There are no genuine issues of material

fact. Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986).

EMCE has sued in this diversity action to obtain
paynent for electrical work it performed on two Phil adel phia
apartnent buil di ngs owned by defendants. The presently pending
notion pertains to only one of these properties, |ocated at 248-
254 S. 13th Street in Philadel phia. While EMCE recei ved paynents
in the amount of $240,000 for the work on one of the two
properties, it contends that it is still owed $93,133.37 for the
| abor and materials on the 13th Street apartnent buil di ng.

Def endants maintain that nothing further is owed because EMCE
performed the work without electrical permts which are required

under the Phil adel phia Adm nistrative Code and the Phil adel phi a



El ectrical Code. Admnistrative Code 88 A-301.1, A-301.1.3;

El ectrical Code 8§ E-701.1. Edward Rost, the owner of EMCE and an
experienced electrical contractor, concedes that the permts were
not obtai ned although he maintains that a representative of

def endants nade the decision not to do so.! He al so concedes

that he was aware that permts were necessary as a precondition
for the work. As a result of the failure to obtain the permts,
he knew the Gty of Phil adel phia was not on notice to inspect
what ever EMCE conpl et ed.

We previously granted defendants' notion for summary

judgnment on Counts | and Il of the anmended conplaint for breach
of contract. W did so on the ground that the courts will not
generally enforce a contract which is either illegal or subject

to illegal performance. EMCE Elec., Mech. & Constr. Co., Inc. V.

Lennox Apartnents, Civ.A 07-2146, 2007 W. 4287395 (E.D. Pa.,

Dec. 3, 2007). Even if at tinmes a court will grant relief to a
party which is | ess cul pable, we concluded that based on the
undi sputed facts in the record EMCE was not | ess cul pabl e than

defendants. Peyton v. Margiotti, 156 A 2d 865, 868 (Pa. 1959).

Bef ore we granted summary judgnment in favor of
def endants on EMCE s contract clains, we allowed EMCE to anmend

its conplaint to add Counts IIl and IV for unjust enrichnent and

1. EMCE cites the "Estinate" prepared by plaintiff describing
the work to be done and signed by Eil een Hanei ko, defendants’
agent. It stated, "Any drawings and or permts that may be
required will be obtained and paid for by custonmer at custoners
[sic] expense." EMCE also clains that Hanei ko specifically
informed Rost that he was not to obtain the permts.
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guantum neruit with respect to the 13th Street property.
Def endants now nove for sunmary judgnent on these clainms. EMCE
argues that it is not barred fromrecovery of any noney due even
if the contracts in issue were illegal or void.

Under applicabl e Pennsyl vania | aw, unjust enrichnent

and quantum neruit are synonynous. Ne. Fence & Iron Wrks, Inc.

v. Murphy Quigley Co., Inc., 933 A 2d 664, 669 (Pa. Super. 2007).

As the Superior Court explained in Schenck v. K E. David, Ltd.,

666 A.2d 327, 328-29 (Pa. Super. 1995), "[w] here unjust
enrichment is found, the law inplies a contract, referred to as
either a quasi contract or a contract inplied in |aw, which
requires that the defendant pay to plaintiff the value of the
benefit conferred. |In short, the defendant nakes restitution to
the plaintiff in quantumnmnmeruit.” Thus, we will treat EMCE s
clainms in Counts Il and IV together.

Unj ust enrichnent is an equitable doctrine. 1d. at

328. He who seeks equity nust do equity. Sprague v. Casey, 550

A.2d 184, 188 (Pa. 1988). As such, a party nust appear before
the court with clean hands in connection with the pending matter.

See Salonmon Smith Barney, Inc. v. Vockel. 137 F. Supp. 2d 599

(E.D. Pa. 2000); Mudd v. Nosker lLunber, Inc., 662 A 2d 660, 663-

64 (Pa. Super. 1995). Defendants argue that EMCE is not entitled
to equitable relief because it does not conme into court with

cl ean hands.



We agree. It is undisputed that EMCE's owner is a
know edgeabl e and experienced el ectrical contractor. Even if, as
he clains, he did not have the responsibility to obtain the
permts or was told by defendants' agent not to obtain them he
knew that the permts were necessary to conduct the electrical
work in issue and that they had not been acquired. Yet, he went
forward with the project. As a result, he knew that the Gty of
Phi | adel phia was not on notice to inspect what was done at
def endants' apartnment buildings. EMCE s conduct put the
occupants as well as others in serious jeopardy. EMCE appears
here wi th uncl ean hands, and any conplicity of defendants in the

schenme does not change the result. See Sal onon, 137 F. Supp. 2d

at 603.

EMCE counters that in any event it should be allowed to
recover for the work perforned because the defendants' agent was
t he one who nade the decision to proceed w thout permts.
According to EMCE, it would be unjust under the circunmstances to
al |l ow def endants to have the benefit of its |abor w thout proper
conpensation.? It maintains that it was |ess cul pable than
defendants. It relies on the Pennsyl vania Suprene Court's

decision in Peyton v. Margiotti, in which Justice Bok wote:

2. It is questionable whether defendants have received any
significant benefit. Now that it is known that the work was
uni nspected, it is likely that the Cty will require defendants
either to redo the work or require the defendants to incur
significant expense to uncover the electrical work for

i nspecti on.
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It is a doctrine so well settled as not to be

open to discussion that courts will not aid
in the enforcenent nor afford relief against
the evil consequences, of an illegal or

imoral contract .... The general doctrine

is subject to a qualification or exception as
wi dely recogni zed and as thoroughly
established as is the rule itself. That
exception is that, where the parties are not
in equal fault as to the illegal elenent of
the contract, or, to use the phrase of the
maxim are not in pari delicto, and where
there are elenments of public policy nore
outraged by the conduct of one than the
other, then relief in equity may be granted
to the less guilty ...

156 A 2d 865, 868 (Pa. 1959) (citation omtted).

In Peyton, the court permtted a client to recover
noney paid to a | awyer under a contingent fee agreenent which
provi ded that the fee would be retained only if the Governor
ordered the client released fromprison by Christnmas. The
rel ease did not occur until sonetinme thereafter, and plaintiff
sued for return of his noney. The Pennsylvania Suprenme Court
hel d that an unsophisticated client was | ess cul pable than a
menber of the bar who was on notice that the contingent fee
agreenent involved there was illegal.

Here the circunstances are quite different. Even
accepting EMCE' s version of the facts as true, it clearly is no
| ess at fault than defendants. Unlike the client in Peyton,
Edward Rost, EMCE' s owner, was a sophisticated el ectrical
contractor who was well aware of the need for permts and the
dangers of uninspected electrical work. The desire for a

lucrative contract is no excuse for agreeing to circunvent the



| aw and inperil the public safety. Under the circunstances, EMCE
may not obtain the equitable relief it seeks.

Accordingly, the notion of defendants for summary
judgnment on Counts IIl and IV of EMCE' s anended conpl aint for

unjust enrichment and quantumneruit will be granted.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EMCE ELECTRI CAL, MECHANI CAL ) C VIL ACTI ON
& CONSTRUCTI ON COVPANY, | NC. )

V.
LENNOX APARTMENTS, INC., et al. : NO. 07-2146

ORDER

AND NOW this 27th day of My, 2008, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendants Lennox Apartnents, Inc.
and Chancel |l or Properties, Inc. for summary judgnment on Counts
1l and IV of plaintiff's amended conpl aint is GRANTED, and

(2) judgnent is entered in favor of defendants Lennox
Apartnents, Inc. and Chancel |l or Properties, Inc. and agai nst
plaintiff EMCE El ectrical, Mechanical & Construction Conpany,
Inc. with respect to Counts Ill and IV of plaintiff's anended
conpl ai nt.

BY THE COURT:

/sl Harvey Bartle 11

C. J.



