IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SCOTT F. POLLARD : ClVIL ACTI ON
V. :
GEORGE S. COYNE CHEM CAL CO. : NO. 07- 3744
MEMORANDUM
Dal zel I, J. May 19, 2008

Scott F. Pollard here brings clainms under Title VII of
the Gvil R ghts Act of 1964 for the all egedly harassing and
retaliatory behavior of his co-workers at the George S. Coyne
Chem cal Conpany ("Coyne"). Coyne now nmoves for summary
judgnent, claimng that Pollard has failed to produce evidence
sufficient to carry his burden as plaintiff. Because we find
t hat, based on the record before us, no reasonable finder of fact
could rule for Pollard, we will grant Coyne's notion and enter

judgnent in its favor.

Facts'
Scott Pollard is an African- Areri can war ehousenman at
Coyne. He has worked at Coyne since April of 2000. Pollard Dep.
at 12:10.% On at |east one occasion, Pollard conplained to the
uni on shop steward, Gene Kom nski, about racially derogatory

comrents fromone of his co-workers, Mke Riley. See Kom nsk

! As we are addressing Coyne's notion for summary
j udgnent, we construe any disputed facts in the |ight nost
favorable to Pollard. Bartnicki v. Vopper, 200 F.3d 109, 114 (3d
Cr. 1999).

> Pollard's deposition is plaintiff's exhibit A



Dep. at 15-16.°% Komi nski has heard Riley use racially derogatory
terns like "nigger" and "spic," but never specifically in
reference to Pollard. 1d. at 28:24-29:9. WIIiam Bat zi g,
anot her worker in the warehouse, testified that he has heard
Riley call Pollard a "nigger" on several occasions. Batzig Dep.
at 18:23-19:4.* Batzig also testified that Riley is a "racist"
and treats African-Anmerican co-wrkers differently than white co-
workers. 1d. at 36:9-15.

On May 10, 2005, Pollard was eating lunch in the
enpl oyee breakroom when Riley cane in "raving" that no one had
hel ped hi mthe previous day and that a white man coul d not get
justice. Pollard Dep. at 76:18-77:5. Riley then pointed to his
hand, indicating his skin color. Def. Ex. 6. Pollard told Riley
that he found such statenents offensive, and Riley responded that
Pol l ard could go ahead and report him Pollard Dep. 77:23-78:8.
Poll ard took Riley up on this and filed a witten | nappropriate
Conduct Report with Coyne's managenent. See Def. Ex. 6. On the
report, Pollard nentioned an earlier incident in which R |ley had
cal |l ed another co-worker, Mark WIllians, a "nigger", and demanded
that Coyne termnate Riley's enploynent. [d.

Coyne, which does not have a human resources
departnent, hired Steven Myer to investigate the issue and to

speak with Pollard and Riley. Pollard Dep. at 99:5-17; Moyer

® Kominski's deposition is plaintiff's exhibit H
* Batzig's deposition is plaintiff's exhibit D.
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Aff. § 2.° Between May 17 and 19, 2005, Moyer interviewed
Poll ard, R ley, and Joe Cannon, who had w tnessed the incident.
Moyer Aff. 7 3-5. On May 23, 2005, Moyer filed a report with
Donal d Hel wi g, Coyne's Vice-President and CFOQ, in which he
recomrended that Coyne hire a third party to attenpt to nediate
between Pollard and Rl ey, both of whom had indicated a
willingness to work things out. 1d. § 6. Helw g asked Myyer to
nmedi ate between Pollard and Riley on the conpany's behal f. 1d.
On June 2, Moyer again nmet with Pollard. At that neeting,
Poll ard refused to neet with Riley or attenpt to reconcile wth
him 1d. 1 7; Pl. Ex. K Coyne did not discipline either
Pollard or Riley as a result of the incident. Helw g Dep. at
59:21-60: 1. °

In the aftermath of Pollard's formal conplaint, Riley
becane angry. Kom nski Dep. at 27:9-20. Shortly after Pollard's
conpl aint, Pollard conplained to Kom nski that Riley was givVing
him"dirty looks." 1d. at 25:2-14. Pollard told Kom nski that
this was in retaliation for his conplaint. Kom nski did not

report Pollard' s concern to anyone at Coyne. ld. at 26:5-7.

®> Moyer's affidavit is defendant's exhibit 7.
® Helwig's deposition is plaintiff's exhibit B.
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On an unspecified date, ’ when Pollard was on |ight duty
due to a hand injury, he fell asleep in the breakroom because of
the painkillers he took for his hand. While he was asl eep, sone
coworkers put a sign around his neck that said "will work for
food." Pollard was told that Rl ey was anong the enpl oyees who
had done this. Riley also took a picture of Pollard with the
sign and shared it with some of their cowrkers. Pollard Dep. at
127-130. Pollard did not report this event or conplain to
managenent because he "didn't think anything of it." 1d. at
130: 23.

Again on an unspecified date, one of Pollard s co-

wor kers stenciled the letters DOC -- neani ng Departnent of
Corrections -- onto Pollard' s work uniform ld. at 115:6-7.
Bill Batzig told Pollard that M ke Ri|ley had done this. ld. at

196: 23-197: 6. Again, Pollard did not report this incident.

On Septenber 26, 2006, Riley physically threatened
Poll ard and threatened to "take you out side [ sic] the gate and
kick your ass.” PI. Ex. NN On Cctober 2, Pollard filed a
witten conplaint about the incident. Helw g discussed the
matter with the union's business agent, Sean Dougherty, and with
Kom nski. Dougherty told Helwig that he would |i ke to address

the issue with his nmenbers and he spoke to both nen about the

" Pol | ard does not describe exactly when this happened.
Because Pollard clains that this is evidence of retaliation, we
wi ||l assunme for purposes of this notion that it took pl ace
bet ween May 10, 2005 and February 20, 2007 when Pollard filed his
charge with the EECC.



incident. Helwi g Dep. at 63:16-64:20. Dougherty reported to
Helwig that the difficulty had been resolved and that Poll ard
woul d be withdrawi ng his conplaint. |d.

Pol l ard al so al | eges ongoi ng annoyi ng conduct from
Ril ey and other co-workers. As Pollard describes it:

As far as little things that were done to ne,

as far as trying to antagoni ze ne and thi ngs

like I signed the overtine sheet and M ke

woul d go ahead and sign Bill's nane? Yeah,

there are things that happened |ike that.

But the bottomline is if | took the date and

time that every tine that happened, |

couldn't get things done. It happened al

the time. This was a continuous [ sic] day

after day after day after day.

Id. at 134:8-16. Anong the activities Pollard alleges® is that
Riley and Batzig would sign each other's nanes on the overtine
list to deprive Pollard of the overtine.

When Coyne had overtinme work avail able, a sign-up sheet
woul d be posted to all ow enpl oyees interested in working the
overtime to sign their nanes. The nost senior enpl oyee to sign
the sheet would get the overtine. On several occasions, Pollard
did not get overtine that he had signed up for because either

Riley or Batzig had also signed the list. Both nen are senior to

® Because Pollard' s allegations about this additional
conduct are never made clear, we glean what we can about the
conpl ai ned of activities fromhis deposition and fromhis
menor andum i n opposition to Coyne's notion. Cbviously, even at
this procedural posture, we cannot credit unspecified and
concl usory all egations of harassnent and so we include only those
incidents for which there are sone reasonably specific
al | egati ons.



Pollard. On January 19, 2007, Pollard subnitted two conplaints?®
regardi ng overtinme on January 17 and 18 that Batzig had signed up
for. Pollard conplained that Batzig had inproperly deprived him
of overtinme by signing up for overtinme slots and then not worKking
them On January 17, Batzig had signed up for an overtine sl ot
and had then left early to go to his pool |eague. Def. Ex. 11.
On January 18, Batzig had signed up for the overtine slot and had
not cone into work it. Def. Ex. 12. Pollard also conpl ai ned,
Wi t hout including any specific dates or tinmes, that Batzig and
Ril ey sonetinmes signed each other's nanes to the overtine |ist
for the express purpose of depriving Pollard of overtine.

On February 20, 2007, Pollard filed a charge of
discrimnation with the EECC. He charged that from"early 2005"
until October 2, 2006 he had suffered racial harassnent and

retaliatory discrimnation. Def. Ex. 13.

1. Analysis

A. Harassnent C ains
Pollard's first claimis that he has been subjected to
aracially hostile work environnment in violation of Title VII,

Section 1981, and the PHRA. ° Title VIl makes it "an unl awf ul

It is unclear fromthe record whether these
conpl aints were submtted to the union or directly to Coyne. As
there is no Rule 56 evidence that these overtinme matters were
racially notivated or retaliatory, they do not bear on the
anal ysis that foll ows.

9 Al though Pollard asserts clains under the
Pennsyl vani a Human Rel ations Act and 42 U.S.C. 8§ 1981 in addition
(continued...)



enpl oynent practice for an enployer ... to discrimnate agai nst
any individual with respect to his conpensation, terns,
conditions, or privileges of enploynent, because of such

i ndividual's race, color, religion, sex, or national origin." 42
U S.C 8§ 2000e-2(a)(1). The courts have held that a hostile work
environment may formthe basis of a Title VIl claimwhere the
harassnent is "sufficiently severe or pervasive 'to alter the
conditions of [the victinls] enploynent and create an abusive

wor ki ng environnent.'" Meritor Sav. Bank v. Vinson, 477 U S. 57,

67 (1986) (quoting Henson v. Dundee, 682 F.2d 897, 904 (11th Cr.

1982)). The jurisprudence is clear, however, that this aspect
of Title VIl "forbids only behavior so objectively offensive as
to alter the 'conditions' of the victims enploynent.” Oncale v.

Sundowner O fshore Svcs., 523 U S. 75, 81 (1998). 1In order to be

actionable, the environnment nust be "severe enough to affect the

psychol ogical stability of a mnority enployee.” Andrews v. Gty

of Phil adel phia, 895 F.2d 1469, 1482 (3d Cr. 1990) (quoting

Vance v. S. Bell Tel. & Tel. Co., 863 F.2d 1503, 1510 (11th Gr.

1989)) .

(... continued)

to his Title VII clainms, the | egal standard under each of these
statutes is the sane. See Weston v. Conmonweal th of

Pennsyl vani a, 251 F.3d 420, 425 n.3 (3d Cr. 2001) ("The proper
anal ysis under Title VII and the Pennsylvania Human Rel ati ons Act
is identical, as Pennsylvania courts have construed the
protections of the two acts interchangeably."); Sherrod v.

Phi | adel phia Gas Wrks, 57 Fed. Appx. 68, 75 (3d Cr. 2003) ("The
anal ysis is the same whether under Title VII, Section 1981 or the
PHRA."). We will, therefore, treat the clains together
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"Conduct that is not severe or pervasive enough to
create an objectively hostile or abusive work environnent -- an
envi ronment that a reasonabl e person would find hostile or

abusive -- is beyond Title VII's purview." Harris v. Forklift

Sys., Inc., 510 U.S. 17, 21 (1993). In determ ning whether a

wor kpl ace is objectively hostile or abusive, we ook at "all the
ci rcunstances, " including "the frequency of the discrimnatory
conduct; its severity; whether it is physically threatening or
hum liating, or a nmere offensive utterance; and whether it
unreasonably interferes with an enpl oyee's work perfornmance.”
Id. at 23.

Because Pollard clains only that he was subjected to
discrimnation at the hands of his coworkers, not by his
supervi sors or the conpany itself, he nust also show that "the
def endant knew or should have known of the harassnent and failed
to take pronpt renedial action.” Andrews, 895 F.2d at 1486
(quoting Steele v. O fshore Shipbuilding, Inc., 867 F.2d 1311

1316 (11th Cir. 1989)).

Wth all of those issues in mnd, we proceed to exani ne
Poll ard's specific clains of harassnent.

In his interrogatory responses, Pollard identifies
t hree occasi ons on which he conplained to Coyne about harassnent.
See Def. Ex. 5, at 3. At his deposition, Pollard testified that
this list was conplete. Pollard Dep. at 72:22-73:4. Because

there is no evidence in that record that other incidents were



1

reported to Coyne managenent, ' if Pollard' s harassnment claimis

to survive it nust do so on the basis of those three incidents.

1. May 10, 2005

The first of these conplaints dealt with the May 10,
2005 incident in the break room Pollard filed a witten report
that Riley had engaged in inappropriate conduct related to race.
As Pol | ard described the incident:

| was in the breakroomand M ke [Ri |l ey] came

in raving about nobody hel ped hi myesterday

and | was the only one to help himand he

said it was a matter of his skin color as he

poi nted to his hand.
Def. Ex. 6, at 1. Pollard later testified that Riley also said
"white nen can't get justice." Pollard Dep. at 77:1-2. In that
conplaint, Pollard also nentioned an incident he had heard about
(but apparently not witnessed) in which Riley called another

enpl oyee, Mark WIllianms, a "nigger." Def. Ex. 6, at 1. Pollard

bel i eves that an investigation of the Mark Wl lians incident was

" Pollard did testify in vague terms to some ot her
incidents. On the record before us, however, no reasonable jury
could find that Coyne had actual or constructive know edge of
those incidents. Pollard s brief also nakes reference to an
occasion on which Riley referred to Pollard as a "nigger." Pl.
Mem at 10. Pollard s deposition, interrogatory answers, and
witten conplaints make no reference to such an occasion. His
conmplaint from My 10, 2005 nakes clear that the termwas used in
reference to Mark Wllians, not to Pollard. See Caver v. Gty of

Trenton, 420 F.3d 243, 263 (3d Gr. 2005) ("[Conments referring
to other individuals that were nerely overheard by [plaintiff]
are the sorts of offhanded coments and isolated incidents that
the Suprenme Court ... cautioned should not be considered severe
or pervasive enough to constitute a hostile work environnent.")
(internal quotations omtted).



conducted, see Pollard Dep. at 82:22-83:10, and that Rl ey
received a witten warning as a result, Def. Ex. 6, at 1.

As a prelimnary nmatter, we note that no reasonabl e
jury could find that this interchange represents "severe"
harassnent. The jurisprudence is clear that "'offhanded
comrents, and isolated incidents (unless extrenely serious)' are
not sufficient to sustain a hostile work environnent claim™

Caver, 420 F.3d at 262 (quoting Faragher v. Gty of Boca Raton,

524 U.S. 775, 788 (1998)). Although Riley's comment -- at |east
as Pollard interprets it -- relates to a racial difference
bet ween hinself and Pollard and m ght possibly be offensive, it
comes nowhere near the level of severity that would be required
to support a harassnent claimbased on an isolated incident. By
conpari son, in Caver our Court of Appeals found that a statenent
that it was "okay to be in the KKK' was insufficient to support
liability, even when it was conbined with other incidents. Id.
at 263.

In response to Pollard s conplaint, Coyne brought in an
out si de consultant, Steve Moyer, to investigate and counsel the
enpl oyees involved. The two nen agreed to continue to do their

12

j obs and to stay away from each ot her. In the end, the

2 Al though the record does not reveal what shifts the
men were working on May 10, 2005, Riley and Pollard usually
wor ked different shifts. See Def. Ex. 3 (placing Mke Riley on
the 5:00 am - 2:30 p.m shift and Scott Pollard on the 2:00
p.m - 10:30 p.m shift from Cctober 3, 2005 to April 3, 2006);
Pol | ard Dep. at 186:23-187: 10 (testlfylng t hat he and Rlley
wor ked different shifts between Cctober 2005 and Cctober 2007).

10



i nvestigation was inconclusive and Myyer recomrended that the
i nci dent be closed. Myer Aff. § 9.

Coyne's obligation under Title VII is not to elimnate
all harassnent fromthe workplace, but to pronptly and reasonably
address harassnent that it knows of. \Where an enpl oyer takes
pronpt and adequate renedial action after a report of harassnent,
it is shielded fromliability regardl ess of whether the renedi a

action was in fact effective. Knabe v. Boury Corp., 114 F. 3d

407, 411 n.8 (3d Cir. 1997). Here, Coyne brought in an outside
consultant to investigate® and that consultant conducted a

t hor ough investigation of the reported conduct. *

The only
reason further nediation did not take place was that Pollard
refused to participate. Myer Aff. § 7. A enployee cannot
refuse to cooperate in the resolution of his report and then
conpl ain that the resolution was inadequate. Although Poll ard
had stated that he would only be satisfied if R ley was

di sm ssed, see Def. Ex. 6, at 2, it is not up to the conpl aining

enpl oyee to determ ne how t he enpl oyer should respond or if that

response i s adequat e.

3 Hel wi g and Ri chard Kondzi el a expressed concern that
they m ght be too close to the incidents, particularly because
contract negotiations were ongoing during this tinme. See Myer
Aff. ex. 2.

4 Because Pollard conpl ai ned about only one specific
i nci dent and because the other incident he nmentioned -- that
involving Mark Wllians -- had al ready been addressed, there was
no reason for Coyne's investigation to go beyond the May 10
incident itself.
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If the enployer's resolution is effective, it is per se

adequate. Bouton v. BMNof N Am, Inc., 29 F.3d 103, 107 (3d

Cir. 1994). Here, there were no conplaints for nore than sixteen
nmont hs after Coyne's resolution of Pollard' s conplaint. Although
Pol l ard now cl ains that there was ongoi ng harassnent during this
period, he produces no evidence that Coyne was aware of ongoi ng
probl ens. An adequate resolution need not renedy the problem
i mredi ately. An enpl oyer can act adequately by making a
reasonabl e effort to resolve the situation with the intention to
take further action if conplaints persist. Here, the managenent
at Coyne had every reason to believe that its resolution of the
May 10, 2005 incident had been effective and so it was not
obliged to take further disciplinary action.

Finally, although the parties do not argue this point,
it appears that Pollard's claimrelating to the May 10, 2005
incident is tine-barred. In Pennsylvania -- which has a state
agency with authority to seek relief -- an EEOC charge nust be
filed "within three hundred days after the alleged unl awf ul
enpl oynent practice occurred.” 42 U S.C. § 2000e-5(e)(1).
Pol | ard signed his EEOC charge on February 20, 2007, or 651 days
after the May 10 incident.

This does not end the matter, however. A victim my
file based on continuing harassnent if he can show that (a) "at
| east one act [of discrimnation] occurred within the filing
period,"” and (b) the harassnent represents "a persistent,

on-goi ng pattern” rather than "the occurrence of isol ated,

12



intermttent acts." West v. Philadel phia Elec. Co., 45 F.3d 744,

754-55 (3d Cir. 1995). In determ ning whether discrimnation
represents a "persistent, on-going pattern,” we shoul d consi der,
anong other factors, "(i) subject matter -- whether the
violations constitute the sane type of discrimnation; (ii)
frequency; and (iii) permanence -- whether the nature of the

vi ol ati ons should trigger the enployee's awareness of the need to
assert [his] rights and whet her the consequences of the act would
continue even in the absence of a continuing intent to

discrimnate.” [d. at 755 n.9 (quoting Martin v. Nannie &

Newborns, Inc., 3 F.3d 1410, 1415 (10th Cr. 1993)).

Here, the only specific allegation prior to Septenber,
2006 is the May 10, 2005 incident. Although there are vague
al | egati ons'® about ongoi ng harassnent during the intervening
si xteen nonths, there is nothing that would support a finding of

a persistent, ongoing pattern of harassnent.

> pollard's clearest statement about the harassnent
during the intervening period is that:

As far as little things that were done to ne, as
far as trying to antagonize ne and things |like |
signed the overtine sheet and M ke woul d go ahead
and sign Bill's nane? Yeah, there are things that
happened |i ke that. But the bottomline is if |
took the date and tine that every time that
happened, | couldn't get things done. It happened
all the time. This was a continuous [ sic] day
after day after day after day.

Poll ard Dep. 134:8-16. This conclusory, vague report is far from
sufficient to allowus -- or any reasonable jury -- to weigh the
West factors and find that there was a continuous pattern of
harassnent that would warrant tolling the three-hundred-day
limtations period.
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We therefore hold that the May 10, 2005 inci dent was
not sufficiently severe or pervasive to constitute harassnent,
that Coyne's response to it was tinely and adequate, and that

Pollard's clains relating to that incident are tine-barred.

2. Events Between May, 2005 and Septenber, 2006

As we have di scussed above, Pollard nmakes vague
al | egati ons about ongoi ng harassnent during this period. In
order for these incidents to formthe basis of a harassnent
claim Pollard nust show that (1) he suffered intentional
di scrim nation because of his race, (2) the discrimnation was
severe or pervasive, ' (3) the discrimnation detrinentally
affected him (4) it would have detrinmentally affected a

reasonabl e person, and (5) there is a basis for respondeat

superior liability. Andrews, 895 F.2d at 1482. Because we
address this on summary judgnment, the issue is whether, on the
basis of the record before us, a reasonable jury could concl ude

that Pollard had carried that burden. Celotex Corp. v. Catrett,

477 U.S. 317, 322 (1986).
For the events during this tine, Pollard has offered no
evi dence -- other than his own suspicion -- that they occurred

because of his race.' Pollard s claimthat Riley's attacks were

' Andrews actually uses the phrase "pervasive and
regular.” In Jensen v. Potter, 435 F.3d 444, 449 n.3 (3d Cr.
2006), our Court of Appeals acknow edged that the proper standard
is "severe or pervasive."

" Indeed, Pollard hinself testified that Riley had
(continued...)
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racially notivated does not create a reasonable inference of
racial aninus and is insufficient to create a triable issue of

fact. See Billet v. CIGNA Corp., 940 F.2d 812, 816 (3rd

Cir.1991) ("Merely reciting that [race] was the reason for the
deci sion does not make it so."). Further, because he offers no
speci fics about what occurred during this period or when it
occurred, a jury would have no basis on this record for finding
that the harassnent was severe or pervasive. Finally, there is

no evidence that woul d support a basis for respondeat superior

liability based on the allegations during this period. ** For

t hese reasons, we find that Pollard cannot nmake out a prinm facie

case of liability for harassnment based on these activities.

3. Septenber 28, 2006

On Septenber 28, 2006, R ley told Pollard that he woul d
"kick your ass". Def. Ex. 9. Pollard filed a grievance on
Cctober 2. The grievance nmakes no nention of a racial notivation

for this threat and, in fact, says "he wanted about ne [ sic]

(... continued)

told himthat they were harassing himnot because of his race but
because Pollard had tried to get Rley fired. See Pollard Dep
at 135:12-13.

' Pollard does claimin his brief that he conpl ai ned

to Gene Komnski. See PIl. Mem at 11. Kom nski is the union

shop steward at Coyne. Komi nski Dep. at 7:22-8:21. He is not an
agent of conpany managenent. |In fact, he holds the sanme position
at Coyne as Pollard does: warehouseman. 1d. at 7:19-21. Thus, a

report to Kom nski does not put the conpany on notice of any
potential harassnment. Since the union is not a party to this
action, we need not concern ourselves with whether the union had
some duty to pursue this claimon Pollard s behalf once he
reported it to Kom nski

15



because | tried to get himfired with nmy prior conplaint." 1d.
Pollard's brief makes no attenpt to cast this incident as racial
harassnent. Neither can we find that it is sufficiently severe
or pervasive to qualify, even if it were racially notivated. *
We will, however, revisit this incident in the context of

Pollard's retaliation claim

W recogni ze that the "severe or pervasive" test
does not apply to individual incidents but to an entire course of
al | eged harassnment. Because at this point nore than sixteen
nmont hs had passed since the last reported incident that m ght
have qualified as harassnent, we have no choice but to treat it
inisolation for this purpose.

16



4. The "WII Wdrk for Food" Incident

As with earlier incidents, Pollard advances no evi dence
that the "WIIl Wrk for Food" incident was notivated by racial
aninmus. Indeed, plaintiff testified that he thought the incident
was just "horsing around” until he realized that Riley "still
held hostility for [Pollard' s May 10, 2005 conplaint.]" Pollard
Dep. at 131:7-17. Also, as with earlier incidents, because
Pol l ard did not conplain, he has failed to advance any basis for

respondat superior liability.

I n concl usi on, because Pollard has failed to establish

a prima facie case of race discrimnation or racial harassnent on

t he basis of any of these incidents -- whether taken individually
or collectively -- we will grant Coyne's notion for summary

j udgnent as to counts one, three, and four.

B. Retaliation Caim

Poll ard also clains that Coyne -- through Riley --
retaliated against himfor his conplaint against Riley in March
of 2005. The relevant portion of Title VI1?° is 42 U.S.C. §
2000e-3(a), which states: "It shall be an unl awful enpl oynent
practice for an enployer to discrimnate against any of his
enpl oyees ... because he has opposed any practice nade an

unl awf ul enpl oynent practice by this subchapter....”

2 Again, although Pollard makes retaliation clains
under both Title VII and the PHRA, the prohibitions are
equi val ent and the analysis is the sane. Slagle v. County of
Carion, 435 F.3d 262, 265 n.5 (3d Cir. 2006).
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In order to establish a prinma facie case of

retaliation, a plaintiff nust show "1) that [he] engaged in
protected activity, 2) that the enpl oyer took adverse action
against [himl, and 3) that a causal |ink exists between the
protected activity and the enployer's adverse action.” Kachnar

v. SunGard Data Sys., Inc, 109 F.3d 173, 177 (3d Gr. 1997).

Because Pol | ard seeks recovery not based on Coyne's adverse
action but based on the conpany's failure to stop retaliation
fromhis cowrkers, see PI. Mem at 14 ("M. Pollard ... was
subjected to retaliation by Riley ... but Defendant failed to
remedy the situation and the retaliation continued."), he nust

al so show that "supervisors 'knew or should have known about the
[ co-worker] harassnent, but failed to take pronpt and adequate

renmedi al action' to stop the abuse.” More v. City of

Phi | adel phia, 461 F.3d 331, 349 (3d Cr. 2006) (quoting Jensen,

435 F. 3d at 453).

The first elenent of Pollard' s prinma facie case is that

he engaged in sone activity protected by Title VII. Pollard
clainms that his filing of the May 10, 2005 conpl ai nt agai nst
Riley is protected activity. Pl. Mem at 14. |In order for
activity opposing discrimnation to be protected under Title VI,
"the enpl oyee nmust hold an objectively reasonable belief, in good
faith, that the activity they oppose is unlawful under Title
VII." More, 461 F.3d at 341. The Suprene Court has nade cl ear
that this belief nust be objectively reasonabl e under the actua

jurisprudence of Title VII, and not be based on the enployee's

18



subj ective belief of what Title VII prohibits or should prohibit.
See dark County Sch. Dist. v. Breeden, 532 U. S. 268, 271 (2001)

(per curiam.?

In Breeden, as here, the enployee had conpl ai ned about
a single incident of harassnment. The Suprenme Court found that
the activity was not protected because the comment at issue was
"at worst an 'isolated inciden[t]' that cannot renotely be
consi dered 'extrenely serious', as our cases require." |d.
(quoting Faragher, 524 U S. at 788).

O her courts have held that isolated statements far
nore racially charged, and far nore offensive than those at issue
here, could not lead the hearer to an objectively reasonable
belief that a Title VIl violation had occurred. In Jordan v.

Alternative Res. Corp., 458 F.3d 332 (4th GCr. 2006), plaintiff's

co-worker was watching television imediately after the capture

of John Allen Muhammad and Lee Boyd Mal vo, who killed ten people
and wounded three others in sniper shootings in the greater

Washi ngton, D.C. area in 2002. Plaintiff's co-worker exclainmed,
"They shoul d put those two bl ack nonkeys in a cage with a bunch

of black apes and let the apes f-k them" 1d. at 336. The

district court granted defendant's notion to disniss and the

L In Breeden, the Supreme Court did not, in fact,

adopt the "objectively reasonabl e" standard. Rather, because
that was the standard the Ninth Crcuit had applied, the Court
found that "even assumng [the rule] is correct, no one could
reasonably believe that the incident recounted above viol ated
Title VI1." 532 U S. at 270. Neverthel ess, our Court of Appeals
expressly adopted the "objectively reasonabl e" standard in More
and so we apply it here with the Suprene Court's gui dance.
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Fourth Circuit affirmed, finding that "[a]lthough Jordan could
reasonably have concluded that only a racist would resort to such
crudity even in tines when enotions run high, the nere fact that
one's coworker has revealed hinmself to be racist is not enough to
support an objectively reasonable conclusion that the workpl ace
has |ikew se becone racist." 1d. at 341.

Riley's March 10 comment sinply pal es agai nst the
comment in Jordan. No enployee could reasonably believe that
Riley's comrent was sufficiently severe to support a harassnent
claimunder Title VII. Pollard has cited no case finding
harassment liability on the basis of any incident renotely
conparabl e to the one that took place in the Coyne break room on
May 10, 2005. W therefore find that Pollard s conplaint about
Riley's comrents is not protected activity for purposes of a
discrimnatory retaliation suit under Title VII

Even were we to find that Pollard' s conplaint were
protected activity, we find no basis for a finding of enployer
l[iability on these facts. The only evidence that Pollard
conpl ai ned about the allegedly retaliatory conduct to anyone at
Coyne between March 10, 2005 and Cctober 2, 2006 is Cene
Kom nski's testinony that Pollard spoke to himabout "dirty
| ooks" that Riley was giving Pollard shortly after the March 10
conplaint. Kom nski Dep. at 25:2-17. Cf. Helwig Dep. at 61:7-
12. As we discussed above, Kom nski is not Coyne's agent for
this purpose, and tal king to Kom nski, the union's shop steward,

does not put Coyne on notice of allegedly discrimnatory conduct.
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Kom nski acknow edged as much when he testified that the reason
he did not tell anyone at Coyne about Pollard s report was that
"[we try to handl e things anongst ourselves. Sone of the ol der
guys try to take care of the younger guys and teach themthe
ways." Kom nski Dep. at 26:17-20.

There is no dispute that on Cctober 2, 2006 Poll ard
conpl ai ned about threats of violence fromRiley. 1In Pollard s
EECC charge, however, he clearly identifies that as the | ast
incident of retaliation. See Def. Ex. 13 ("The npbst recent
i ncident occurred in or about Cctober of 2006 when M ke Riley
threatened to physically harmne."). Thus, in filing his charge
of discrimnation, Pollard testified under penalty of perjury
that no retaliatory action was taken agai nst hi m between Cctober,
2006 and February 20, 2007 when the charge was fil ed.

Because there was no additional alleged retaliation
during that period of nearly five nonths, we nust concl ude that
Coyne's resolution of the issue -- allow ng Dougherty to talk to
the two nmen and convince themto work together w thout incident -
- was effective. Again, as we discussed above, if the resolution
is effective, it is per se adequate.

Al t hough Pol | ard nmakes vague references in his
deposition to other harassing activity, there is no evidence in
the record that he ever told anyone on Coyne's managenent team
about those incidents. Coyne cannot be held liable for failing
to stop harassnent about which it was reasonably unaware.

Because Pollard has failed to carry his burden of denonstrating
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that there is a basis for Coyne's liability for the retaliatory
harassnent he all eges, we would grant Coyne's notion even if we

found that the May 10, 2005 conplaint was protected activity.

C. Status of the Union

Coyne al so seeks summary judgnent on the grounds that
the union is an indispensable party to this litigation. Because
we grant Coyne's notion based on the nerits of Pollard s claim

we need not reach this conpl ex question

BY THE COURT:

/sl Stewart Dal zell, J.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SCOTT F. POLLARD ) ClVIL ACTI ON

V. :
GEORGE S. COYNE CHEM CAL CO. NO. 07-3744

ORDER

AND NOW this 19th day of My, 2008, upon consideration
of Coyne's notion for sunmmary judgnent (docket entry # 14),
Poll ard's response (docket entry # 16), and Coyne's reply (docket
entry # 17), and for the reasons set forth in the acconpanyi ng
Menmorandum it is hereby ORDERED that:

1. Coyne's notion is GRANTED;, and

2. The Cerk of Court shall CLOSE this matter
statistically.

BY THE COURT:

/sl Stewart Dal zell, J.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SCOTT F. POLLARD ) ClVIL ACTI ON

V. :
GEORGE S. COYNE CHEM CAL CO. NO. 07-3744

J UDGVENT

AND NOW this 19th day of My, 2008, the Court having
this day granted defendant's notion for summary judgnent,
JUDGMVENT | S ENTERED in favor of defendant George S. Coyne
Chem cal Co. and against plaintiff Scott F. Pollard.

BY THE COURT:

/sl Stewart Dal zell, J.




