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The plaintiffs represent the estates of six people
killed in a plane crash near State Col |l ege, Pennsylvania, on
March 26, 2005. The defendants manufactured the plane and sone
of its conmponents. The plaintiffs allege that the plane’s
systens and conponents were defective, and that the failure of
one or nore of the plane’ s systens and conponents caused the
crash. Defendant Pilatus Aircraft Ltd. (“Pilatus”), which
manuf actured the plane, has noved to dismss the plaintiff’s
conplaint for |ack of personal jurisdiction. The plaintiffs have
filed a notion to transfer the case to the Federal District of
Col orado. The Court will grant Pilatus's notion to dism ss and
deny the plaintiff’s notion to transfer. The Court will also
grant Pilatus’s notion to dismss the cross-clainms of its co-

def endant s Rosenount Aerospace, Inc. and Goodrich Corporation



Facts

On March 26, 2005, the pilot and five passengers
boarded a singl e-engine turbo-prop plane in Naples, Florida,
bound for the University Park Airport in State Coll ege,
Pennsyl vania. Jeffrey Jacober piloted the plane, and the
passengers were Dawn Elizabeth Wingeroff, Gegg C Wingeroff,
Lel and Wei ngeroff, Eric Jacober, and Karen Jacober. Jeffrey
Jacober | ost control of the aircraft during the approach to
University Park Airport. Al six people on board were killed in
the crash. Cons. Conpl. 9§ 46, 48.

Def endant Pil atus!, a Swi ss corporation, manufactured
the Pilatus PC-12 with serial nunmber 299 in Switzerland in 1999.
Pilatus sold the plane to a French conpany, which sold it to a
Swi ss conpany. The plane’s Swi ss owners requested that Pil atus
perform sonme mai ntenance on the plane in Switzerland. The Sw ss
owners then sold it to a Massachusetts conpany, which sold the
pl ane to a Rhode Island LLC, which owned the plane at the tine of
the crash. The six people killed in the crash were Rhode Isl and
citizens. 1d. N7 1, 19-22, 24; Def.’s Mot. to Dismss Br. Ex. A

Affirm of John Senior Y 22-23.°2

! Pilatus is a single entity sued under both its English
and German nanes (Pilatus Aircraft, Ltd., and Pil atus
Fl ugzeugweke Aktiengesell schaft).

2 Hereafter “Def.’s Br.”



Pi |l atus has been buil ding single-engine planes at its
headquarters in Stans, Switzerland, since 1939. It currently
makes and sells two general aviation products, the PC-6 and the
PC-12. Pilatus has no offices or enployees in the United States,
and it does not advertise its products in the United States. It
has three subsidiaries, one of which is in the United States:

Pil atus Business Aircraft, Ltd. (“PilBAL”). PilBAL is located in
Broonfield, Colorado, and markets and sells PC- 12 pl anes

t hroughout the Western hem sphere. Pil BAL purchases PC-12s from
Pilatus and sells themto a network of independent deal ers.

These deal ers then market and sell the planes to retai

custoners. The Pil BAL dealer that serves the Md-Atlantic

regi on, including Pennsylvania, is called SkyTech, Inc., and is

| ocated in Baltinore, Maryland. Def.’s Br. Ex. A MY 3, 5, 6-
8(c), 10, 13-14, 18.

According to Pilatus, it has had two direct contacts
w th Pennsylvania. |In the early 2000s, Pilatus sent two
engi neers to visit Innovative Solution & Support in Exton,
Pennsyl vania, to investigate whether it m ght be a good source
for displays. Pilatus did not select the conpany as a supplier.
Pil atus has al so purchased goods and services from Pennsyl vani a,
wi th expenses ranging from approxi mately $120, 000 per year to

$330, 000 per year for the past five years. This accounts for



| ess than 1% of Pilatus’s purchases in each of the |ast five
years. 1d. Y 17-18.

In order to receive Federal Aviation Adm nistration
(“FAA") certification that would allow the plane to be registered
and flown in the United States, Pilatus equipped its PC 12 pl anes
Wi th a stick-pusher systemthat is supposed to prevent the plane
fromstalling and entering a spin. A spin creates a significant
risk of loss of control and crashing. The FAA issued a Type
Certificate for the Pilatus PC- 12 planes requiring themto be
equi pped with a stick-pusher system The subject aircraft had
such a system Cons. Conpl. Y 15-18.

The plaintiffs allege that the plane crashed because of
the failure of the stick-pusher system and/or the plane’s other
conponents or systens. The other defendants manufactured these
ot her conponents or systens: Rosenmpbunt Aerospace, |nc.
(“Rosempunt”) designed and manufactured the angl e-of -attack
transmtters, which detect and transmt data to the stick-pusher
conputer; Goodrich Avionics Systens, Inc. and/or its successor
L- 3 Conmuni cati ons Corporation (“Goodrich Avionics defendants”),
desi gned and manufactured the stick-pusher servo, which perforns

t he stick-pushing function; and Goodrich Corporation designed and



manuf act ured the de-icing systemfor the subject aircraft.® [d.
19 27-45.

The plaintiffs assert wongful death, survival, and
punitive damages counts against all of the defendants. On March
22, 2007, the plaintiffs filed six separate actions agai nst the
def endants al | egi ng negligence, products liability, and breach of
warranty. On Novenber 19, 2007, pursuant to the Court’s
consolidation order, the plaintiffs collectively filed a
consol i dated conplaint. Defendant Pilatus has noved to dism ss

t he consol i dated conpl ai nt.

1. Pilatus's Mbtion to Disniss

Def endant Pilatus has filed a notion to dismss for
| ack of personal jurisdiction, or alternatively, notion to
dismss for failure to state a claim notion for a nore
definitive statenent, and notion to strike. Because the Court
will grant the notion to dismss for |ack of personal
jurisdiction, it will not address the alternative grounds for

di sm ssal

3 The consol i dated conpl ai nt nanmes two ot her def endants:
Revue Thomren AC and EMCA. Revue Thonmen AC and EMCA were
di sm ssed without prejudice in Decenber of 2007 (Docket Nos. 34
and 35). At the oral argunent on March 6, 2008, the plaintiffs’
counsel said that the plaintiffs intended to dism ss Goodrich
Corporation and that a stipulation would be forthcom ng. No such
stipul ation has been entered on the docket, and the Court wll
proceed on the assunption that Goodrich Corporation is still a
defendant. Oral Arg. Tr. at 56-57, Mar. 6, 2008.
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A Legal Standard

In deciding a notion to dismss under Fed. R Cv. P.
12(b)(2), the Court accepts all of the plaintiff’s allegations as
true and construes disputed facts in favor of the plaintiff.

Pinker v. Roche Holdings Ltd., 292 F.3d 361, 368 (3d G r. 2002).

Once a defendant has raised a jurisdictional defense, however,
the burden shifts to the plaintiff to prove, by a preponderance
of the evidence, that jurisdiction exists in the forum state.

| MO Indus., Inc. v. Kiekert AG 155 F.3d 254, 257 (3d Cr. 1998);

Carteret Sav. Bank. F. A v. Shushan, 954 F.2d 141, 146 (3d G

1992). The plaintiff may not rest solely on pleadings to satisfy
its burden. Carteret, 954 F.2d at 146. The plaintiff nust
present a prima facie case with evidence that denonstrates, wth
reasonabl e particularity, a sufficient nexus between the

def endant and the forum st ate. MIller Yacht Sales, Inc. V.

Smith, 384 F.3d 93, 97 (3d Cr. 2004); Mellon Bank v. Farino, 960

F.2d 1217, 1223 (3d Gir. 1992).

B. Personal Juri sdiction

To exercise personal jurisdiction over a defendant, a
federal court sitting in diversity makes a two-step inquiry.
First, it looks to whether the state long-armstatute allows the
exerci se of personal jurisdiction. The court then determnes if

the exercise of jurisdiction conports with the Due Process O ause



of the Constitution. | MO I ndus., 155 F.3d at 258-59; Pennzoi

Prods. Co. v. Collelli & Assocs., Inc., 149 F.3d 197, 200 (3d

Cir. 1998).

Under Rule 4(k) of the Federal Rules of G vil
Procedure, a federal district court may assert personal
jurisdiction over a nonresident of the state in which the court
sits to the extent authorized by the |aw of that state. See

Provident Nat’'l Bank v. Cal. Fed. Sav. & Loan Ass’'n, 819 F.2d

434, 437 (3d Cir. 1987); Fed. R Cv. P. 4(k)(1)(A).
Pennsyl vani a | aw provides for jurisdiction “to the fullest extent
al  oned under the Constitution of the United States” and “based
on the nost m ni mum contact with [Pennsyl vani a] all owed under the
Constitution of the United States.” 42 Pa. Cons. Stat. 8§
5322(b).

Under the Due Process O ause, a court may not exercise
jurisdiction over a nonresident defendant unless there are
m ni mum cont acts between the defendant and the forum state “such
that the mai ntenance of suit does not offend traditional notions

of fair play and substantial justice.” Int’l Shoe Co. v. \Wash.

326 U.S. 310, 316 (1945); Remmick v. Manfredy, 238 F.3d 248, 255

(3d Gr. 2001).
Pil atus has noved to dism ss the conplaint for |ack of
personal jurisdiction. The plaintiffs contend that the Court has

both specific jurisdiction and general jurisdiction over Pilatus.



The Court finds that it has neither specific nor general

jurisdiction over Pilatus and will grant the notion to di sm ss.

1. Specific Jurisdiction

Specific jurisdiction exists when a defendant has
purposely directed his activities at the forumstate and the

claimarises fromor relates to that conduct. Marten v. Godw n,

499 F.3d 290, 296 (3d Cr. 2007); Mellon Bank (East) PSFS, Nat'’

Assoc. v. Farino, 960 F.2d 1217, 1220 (3d G r. 1992).

Pennsyl vania’s long armstatute has a “tort out/harm
in” provision which extends personal jurisdiction over a person
who causes harmor tortious injury in the Commonweal th by an act
or om ssion outside of the Commonwealth. 42 Pa. Cons. Stat. 8§
5322(a)(4). This section applies to parties who are not within
the general jurisdiction statute. 1d. at (b). Pilatus and the
plaintiffs agree that section 5322(a)(4) applies in this case:
the plaintiffs allege that Pilatus has caused harmin
Pennsyl vani a (the plane crash) by acts or om ssions outside of
Pennsyl vani a (the flawed manufacture and/ or design of the plane
in Switzerland).* Def.’s Reply at 4; Pls.” Qpp. at 2.

After a court determ nes that section 5322(a)(4) of the

| ong-arm statute applies, it nust still determ ne whether due

4 Pennzoil clarified that the statute applies to
negl i gence and reckl essness, as well as to intentional torts.
149 F.3d at 201.



process is satisfied: does the party have m ninmumcontacts with
the forumand woul d the exercise of jurisdiction conport with

notions of fair play and substantial justice. See Pennzoil, 149

F.3d at 202 (“We cannot presune that jurisdiction is proper
sinply because the requirenents of a |ong-arm statute have been
met.”).

The Pennzoil court cautioned that the m nimum contacts
question turns on the quality and nature of a defendant’s
activity inrelation to the forum The court observed that if a
nonr esi dent defendant’s contact with the forumwas nerely
fortuitous or the result of a single transaction, the m ni mum
contacts requirenment was not satisfied. 1d. at 203 (citing Max

Daetwyler Corp. v. R Meyer, 762 F.2d 290, 298 (3d Gr. 1985)).

In cases where the production or sale of goods is at issue, the
court held that the “nere foreseeability” that a product one
sells mght end up in the forum state does not render the seller

anenable to suit there. |d. (citing Renner v. Lanard Toys Ltd.,

33 F.3d 277, 279 (3d Gr. 1994)). A mninmmcontacts finding
demands an act by which the defendant “purposefully availed
itself of the privilege of conducting business within the forum
State, thus invoking the protection and benefits of its |aws.”
Id. (quotations omtted).

The plaintiffs argue that the Court should find

specific jurisdiction over Pilatus under a stream of conmerce



theory. The stream of commerce theory is used in products
l[iability cases when a product’s seller has not cone in direct
contact with the forumstate but does so through retailers,
distributors, and other internediaries. A court nay exercise
jurisdiction over a nonresident defendant that “injected its
goods, albeit indirectly, into the forumstate” and either
derived a substantial benefit fromthe forumor had a reasonable
expectation of driving a substantial benefit fromit. Pennzoil,

149 F.3d at 203-04; Max Daetwler, 762 F.2d at 300; Sineone V.

Bonbar di er- Rotax GvBH, 360 F. Supp. 2d 665, 670 (E.D. Pa. 2005).

In Asahi Metal Indus. Co., Ltd. v. Super. C. of Cal.

Sol ano County, 480 U.S. 102, 112, 117 (1987), the United States

Suprene Court presented three different tests for purposeful
avai | ment through the stream of commerce (Justices O Connor and
Brennan each wote for pluralities of four, and Justice Stevens
wrote a concurrence). The Pennzoil court applied the two Asahi
Metal plurality standards in its stream of commerce anal ysis.

The first, Justice O Connor’s standard, requires that the

pl acenent of a product in the stream of conmerce be acconpani ed
by additional conduct of the defendant that indicates an intent
or purpose to serve the market in the forumstate. The second,
Justice Brennan’s standard, requires that a defendant place goods

in the stream of commerce and benefit economcally fromthe sale
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of the final product in the forumstate. Asahi Metal, 480 U. S.

at 112, 117; Pennzoil, 149 F.3d at 206-07.

By either of these standards, the Pennzoil court held,
t he def endant had purposefully availed hinself of the |aws of
Pennsyl vania. The defendant sold a solvent to crude oi
producers in Chio. The oil producers sold the oil to refineries,
including the plaintiff’s refinery in Pennsylvania, and the
plaintiff clainmed that its equi pnment was danmaged by the sol vent.
Most of the oil fromthe Chio producers was sold to Pennsylvani a
refineries, the defendant knew that the oil was going to
Pennzoil’s refinery, and the defendant had previously sent
sanples of its solvents to | aboratory personnel at the Pennzoi
refinery to preclude contam nation problens. The court concl uded
that under either the O Connor or Brennan tests, the defendant
had purposefully availed itself of the |aws of Pennsylvania by
deriving financial benefit fromits custoners’ sale of crude oi
to refineries in Pennsylvania. Pennzoil, 149 F.3d at 206-07.

According to the plaintiffs, Pilatus is subject to
jurisdiction under Pennzoil because it placed its aircraft into
the stream of commerce with the intent to exploit the United
States market. Pilatus manufactured the subject aircraft in
Switzerland and sold it to a French conpany, which resold it to a
Swi ss conpany, which resold it to a Massachusetts conpany, which

resold it to a Rhode |Island conpany, which owned the plane at the

11



time of the crash. Pilatus was not involved in any of the re-
sales of the plane. It has no physical presence in Pennsylvani a
and has made no direct sales of any of its products to
Pennsylvania in the |last five years. Pilatus has had two direct
contacts with Pennsylvania in the last five years: two Pilatus
engi neers visited a conpany in Exton, Pennsylvania to see if it
could supply Pilatus with displays; and Pil atus has purchased
equi pnrent and services from Pennsyl vania anounting to | ess than
1% of its total purchases for each year of the last five years.
Def.’s Br. at 4, Ex. A 1Y 16.

The plaintiffs cite Wrld-Wde Vol kswagen Corp. V.

Whodson, 444 U.S. 286, 297 (1980), to support their contention
that when a foreign corporation establishes a marketing schene
and distribution systemto target United States citizens as the
princi pal purchasers of its products, it has clear notice that it
is subject to suit. |In Wodson, however, the United States
Suprene Court held that a retail car dealer and |ocal distributor
that served New York, New Jersey, and Connecticut was not subject
to jurisdiction in Okl ahoma because a single car sold by the
dealer to a New York resident happened to suffer an acci dent
while driving through Gkl ahoma. Wthout evidence that the
defendants tried to serve the Ckl ahoma market, the single,

i solated incident was insufficient to support jurisdiction. This

single, isolated incident involving a product that Pilatus sold

12



in Europe is not enough to support jurisdiction in Pennsylvania.
Pi | at us does not have the m nimum contacts with
Pennsyl vani a necessary to conply with due process requirenents
under the Constitution. It has not purposefully availed itself
of the privilege of conducting business wthin Pennsyl vani a.
Under either of the Asahi stream of commerce tests laid out in
Pennzoil, Pilatus has not injected its goods into the forumstate
with a reasonabl e expectation of deriving a substantial benefit.
Under Justice O Connor’s test, placenent of a product
into the stream of commerce nust be acconpani ed by additional
conduct that may indicate an intent or purpose to serve the
market in the forumstate, including designing the product for
that market, advertising in the forum establishing channels to
provi de regul ar advice to custoners in the forum or marketing
t he product through a distributor who has agreed to serve as a

sales agent in the forum Asahi Metal, 480 U S at 112. Pilatus

has done none of these things: it does not design its planes for
custoners in Pennsylvania or provide themw th advice; it does
not advertise in Pennsylvania; and it does not market its planes
through a distributor which has agreed to act as a sales agent in
Pennsyl vani a.

Pil atus does not neet Justice Brennan’s |ess stringent

stream of comrerce test from Asahi Metal. Justice Brennan wote

that as long as a participant in the distribution chain is aware

13



that the final product is being marketed in the forumstate, the
possibility of a lawsuit should not be a surprise. He concluded
that a defendant who has placed goods in the stream of comrerce
and benefits economcally fromthe retail sale of the final
product in the forumstate may be subject to jurisdiction whether
or not the defendant directly conducts business there. Asahi
Metal, 480 U.S. at 117. Pilatus’s business involves selling PC
12 planes outright to PilBAL, its subsidiary. PilBAL then sells
the planes to i ndependent deal ers, including SkyTech. The

deal ers handle sales to retail buyers by separate contract.

Nei ther Pilatus nor PilBAL are aware of the sales to retai
buyers that take place after the deal ers buy the planes, and
neither Pilatus nor Pil BAL have sold any new or used Pil atus
aircraft in Pennsylvania in the last five years. Pilatus,

Pi | BAL, and SkyTech do not have any physical presence or
connection to Pennsylvania: Pilatus is in Switzerland; PilBAL is
in Col orado; and SkyTech is in Maryland. Pilatus is not the
first link in a supply chain of products destined for

Pennsyl vania; rather, it is several degrees renoved from an

i ndependent deal er who has sold several planes — not including
the subject aircraft — to individual retail custonmers in

Pennsylvania.® Def.’s Reply Br. Ex. B {1 6, 8, 12.

> Pi |l at us does not keep track of the nunber of PC- 12s
that SkyTech has sold, but a review of its owner-operator |ist
shows that six PC-12s currently have an owner-operator address in

14



I n Pennzoil, the defendant knew when he sold sol vents
to Onio oil producers that nost of the oil would be sold to
Pennsyl vani a refineries, including Pennzoil. He also had a
hi story of problens with the plaintiff refinery and sent sanples
of solvents to that refinery to preclude future problens.
Pennzoil, 149 F.3d at 206. This is a very different situation
fromthe instant case, in which a foreign corporation sold its
product in Europe, and the product, through repeated resales
whol | y di sconnected fromthe manufacturer, nmade its way to the
United States, where its final sale took it to Rhode Island.

The stream of commerce tests for mninmumcontacts are
therefore not entirely apposite in this case, because the subject
aircraft did not enter Pennsylvania through any stream of
comerce. The plane’s only connection to Pennsyl vania was that
it was flying over Pennsylvania and attenpting to land at a
Pennsyl vani a airport when it crashed. As discussed above,
Pilatus sold the subject plane in Switzerland in 1999; subsequent
owners then sold and re-sold the plane in Europe and the United
States several tinmes before the crash. There is no evidence that
Pil atus knew that the plane m ght end up in Rhode Island, the
| ocation of the plane’s final owners, nuch |less that the plane
woul d wi nd up crashing while flying over Pennsylvania, a state to

which Pilatus had only the nost fleeting connections. See

Pennsylvania. Def.’s Reply Br. Ex. B. { 12.
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Si reone v. Bonbardier-Rotax GVBH, 360 F. Supp. 2d 665, 672 (E. D

Pa. 2005) (holding that although the defendant did have an
extensive distribution network that would subject it to
jurisdiction in Pennsylvania, the product in question did not
reach Pennsyl vani a through that network, and therefore there was
not a sufficient nexus between the defendant and Pennsylvania to
subj ect the defendant to specific jurisdiction).

Specific jurisdiction exists where a defendant
purposefully directs his activities at a forum and the harm

arises out of or is related to those activities. B. P. Chens.

Ltd. v. Fornpsa Chem & Fibre Corp., 229 F.3d 254, 259 (3d G

2000). The plaintiffs argue that an allegation under 42 Pa.
Cons. Stat. 8§ 5322(a)(4), the “tort out, harmin” provision of
t he Pennsylvania long-armstatute, is sufficient to establish
specific jurisdiction. Pl.’s Sur-Reply Br. at 4. They cite
Pennzoil for the proposition that the statute “sinply extends
jurisdiction to anyone that causes harmor tortious injury .
i n Pennsylvani a through acts or om ssions outside Pennsylvania.”
Pennzoil, 149 F.3d at 201-02. This is certainly true as far as
it goes; the Pennzoil court also said that courts “cannot presune
that jurisdiction is proper sinply because the requirenents of a
| ong-arm statute have been net.” [d. at 202.

Both parties agree that the long-armstatute is

satisfied and that section 5322(a)(4) is the applicable section.

16



The m ni mum contacts anal ysis, though, turns on the quality of a
defendant’s activity in relation to the forumstate. Mx

Daetwyler Corp. v. Meyer, 762 F.2d 290, 298 (3d Cir. 1985).

Pilatus put the subject aircraft into the streamof commerce with
no know edge that it mght wind up in Pennsylvania. Pilatus
extracted no econom c benefit fromthe sale of the subject
aircraft in Pennsylvania; the aircraft was never sold in

Pennsyl vania. The final sale, many steps renoved from Pil at us,
brought the plane to Rhode Island. The United States Court of
Appeals for the Third Crcuit has repeatedly cautioned that a
fortuitous contact will not satisfy the m nimum contacts

requi renent, and with regard to producers and sellers of goods,
the “mere foreseeability” that a product may end up in the forum
state does not render the seller anmenable to suit there. 1d. at

295; Pennzoil, 149 F.3d at 203 (citing Renner v. Lanard Toys

Ltd., 33 F.3d 277, 279 (3d Gr. 1994)).
Pi |l atus does not have the required m ni nrum contacts

w th Pennsyl vania to sustain a finding of specific jurisdiction.

2. General Jurisdiction

General jurisdiction allows a party to be haled into
court in a forumwhether or not the cause of action has any
connection to the forum For a court to have general

jurisdiction over a nonresident party, the party’'s contacts with

17



the forum nmust be continuous and systenatic, and the contacts

must be a central part of the defendant’s business. Helicopteros

Naci onal es de Colonbia, S.A. v. Hall, 466 U S. 408, 414-15 & n. 8

(1984); Marten v. Godwi n, 499 F.3d 290, 296 (3d Cr. 2007);

Pennzoil, 149 F.3d at 200; Provident Nat'l Bank v. Cal. Fed.

Savings & Loan Assoc., 819 F.2d 434, 437-38 (3d Gr. 1987). The

Pennsyl vani a general jurisdiction statute allows for the exercise
of general personal jurisdiction over corporations “carrying on a
continuous and systematic” business in Pennsylvania. 42 Pa.
Cons. Stat. § 5301.

Neither Pilatus nor its subsidiary in the United
States, PilBAL, have continuous and systematic contacts with
Pennsyl vani a sufficient for general jurisdiction.® Neither
Pilatus nor Pil BAL has a physical presence, mailing address,
phone nunber, enpl oyee, sharehol der, or bank account in
Pennsyl vani a. Neither conpany has owned or | eased real property,

filed taxes, or incorporated in Pennsylvania. Neither Pilatus

6 PilBAL is a wholly owned subsidiary of Pilatus. A
subsidiary is considered the alter ego of its parent only if the
parent exercises control over the subsidiary’'s activities.

Si reone v. Bonbardi er-Rotax GrbH, 360 F. Supp. 2d 665, 675 (E. D
Pa. 2005); Arch v. Am Tobacco Co., 984 F. Supp. 830, 837 (E. D
Pa. 1997). The Court need not conduct a full alter ego analysis
under Pennsylvani a | aw because neither Pilatus nor PilBAL has
enough contacts with Pennsylvania for the Court to exercise
personal jurisdiction. Even if the Court were to find that

Pil| BAL was the alter ego of Pilatus, the jurisdictional decision
woul d be the sane. The Court will analyze whether PilBAL is an
alter ego of Pilatus under Colorado | aw when it addresses the
plaintiff’s notion to transfer, bel ow

18



nor Pil BAL has advertised in Pennsylvania (Pil BAL has adverti sed
in the United States through advertisenents in nagazines with

nati onw de circulation). See BP Chem Ltd., 229 F. 3d at 254

(concluding that a foreign corporation that exported products to
the United States but had no personnel or facilities and did not
solicit business here did not have continuous and systenmatic

contacts); Kinball v. Countryw de Merchant Servs., No. 04-3466

2005 W. 318752, at *3 (E.D. Pa. Feb. 8, 2005) (finding that the
def endants | acked conti nuous and systematic contacts because of
m ni mal sal es in Pennsylvania, no enpl oyees or advertising in
Pennsyl vani a, and no ownership of property in Pennsylvania).
Def.’s Reply Br. Ex. A, Senior Aff. T 9-10; Ex. B, Ceisshuesler
Arf. § 14.

Nei t her conpany has nmade any direct sales to
Pennsylvania in the last five years: Pilatus sells planes to
Pil BAL, in Colorado, and Pil BAL sells planes to a series of
i ndependent distributors serving various regions in the Wstern
hem sphere, including SkyTech. SkyTech serves the Md-Atlantic
region of the United States, including Pennsylvania, but is
| ocated in Maryland. Foreign conpanies are not insulated from
the acts of their independent distributors in a specific
jurisdiction analysis, but general jurisdiction requires greater
contacts with the forumstate. Sales by an independent

distributor do not nornmally constitute contacts of a
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manuf acturer. See Keunzle v. HIM Sport-Und Freizeitgerate AG

102 F. 3d 453, 458 (10th Cir. 1996); see also Canbridge Literary

Prop., Ltd. v. W Goebel Porzellanfabrik Gmb.H , 295 F. 3d 59,

63 n.3 (1st Cr. 2002) (noting that sales by an independent
distributor or a separately incorporated subsidiary do not
typically constitute contacts of the manufacturer or the parent
corporation). SkyTech is a contracted party otherw se
unaffiliated with Pilatus or Pil BAL. The deal er agreenent

bet ween Pi| BAL and SkyTech stipul ates that SkyTech cannot bind or
represent Pil BAL and that the parties are independent

contractors. In BP_ Chem Ltd. v. Fornpsa Chem & Fibre Corp.

229 F.3d 254, 261 (3d GCr. 2000), the United States Court of
Appeals for the Third Grcuit found that contracting with an
entity in the forumwas not sufficient to establish m ni num
contacts. Def.’s Reply Br. Ex. A Senior Aff. Y 10-12; Ex. B
Gei sshuesler Aff. at 8.

The plaintiffs argue that the Court has general
jurisdiction over Pilatus because PiIBAL is in the United States
and coordi nates the marketing, sales, and servicing activities
for the PCG-12 aircraft in the Western hem sphere. The plaintiffs
also claimthat the United States is the single | argest market
for the PC12 nodel, there are 630 PC-12 aircraft registered in

the United States, including seven in Pennsylvania, and Pil BAL

20



generates the | argest share of the Pilatus G oup’s revenue.
Pl.”s Qop. at 2-3.

There are two major problens with the plaintiffs’
analysis. First, the plaintiffs focus on Pilatus’s contacts in
the United States as a whole, rather than its contacts with
Pennsylvania. PilIBAL is in Col orado, not Pennsylvania, and the
distributor it contracts with to sell the planes is in Mryl and.
The plaintiffs seek to turn Pilatus’s contacts with other states
into jurisdiction in Pennsylvania. These national contacts are
not relevant to the personal jurisdiction analysis in a diversity
case. The United States Court of Appeals for the Third Crcuit
has held that the national contacts test applies in federal
question cases where the federal statute at issue allows for

nati onw de service of process. Mx Daetwyler Corp. v. Myer, 762

F.2d 290, 297 (3d Gr. 1985). |In diversity cases it is the
defendant’s contacts with the forumstate, rather than with the
United States as a whole, that are relevant to the personal

jurisdiction analysis. See, e.q., Reers v. Deutsche Bahn AG 320

F. Supp. 2d 140, 155 (S.D.N. Y. 2004).

The second problemw th the plaintiffs’ analysis is
that it seeks to inject the stream of commerce theory into the
general jurisdiction context. The stream of comerce theory,
di scussed above in the analysis of specific jurisdiction, is a

means of sustaining jurisdiction in products liability cases in

21



whi ch the product has travel ed through a distribution chain

before reaching the consuner. See Renner v. lLanard Toys Ltd., 33

F.3d 277, 280 (3d Gr. 1994). The plaintiffs claimthat general
jurisdiction exists over Pilatus because Pilatus products w nd up
i n Pennsyl vania through a distribution chain. The stream of
comerce theory, however, provides no basis for exercising

general jurisdiction over a nonresident defendant. See Purdue

Research Found. v. Sanofi Sythelabo, S.A., 338 F.3d 773, 788 (7th

Cr. 2003); Alpine View Co. Ltd. v. Atlas Copco AB, 205 F.3d 208,

216 (5th Gr. 2000) (“W have specifically rejected a party’s
reliance on the stream of commerce theory to support asserting

general jurisdiction over a nonresident defendant.”); Sineone v.

Bonbar di er - Rot ax GrbH, 360 F. Supp. 2d 665, 673-74 (E. D. Pa.

2005).

Pilatus’s direct connections to Pennsylvania are
limted to m nimal purchases fromsuppliers in the state (Il ess
than 1% of Pilatus’s total purchases annually) and a trip to
i nvesti gate whet her a Pennsyl vani a conpany woul d be able to
supply Pilatus with displays. Def.’s Br. Senior Aff. § 17. 1In

Hel i copteros, the United States Supreme Court held that a

def endant’ s maj or purchases (al nbst 80% of its total purchases)
and regul ar enpl oyee visits to the forumwere insufficient to

establish general jurisdiction. Helictoperos, 408 U S. at 411,

418. Pilatus’s contacts with Pennsylvania are mni mal conpared
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to those in Helicopteros. Neither Pilatus nor its United States

subsidiary, PilBAL, come close to having “systematic and
conti nuous” contacts wi th Pennsyl vania, and the Court will not

exerci se general jurisdiction over Pilatus.

[, Pilatus's Motion to Dismiss Cross-C ainms

Def endant s Rosenpunt Aerospace and Goodrich Corporation
cross-cl ai ned against Pilatus under Fed. R Cv. P. 13. Defs.
Rosenount and Goodrich Corp. Answer to Cons. Conpl. at 26-27
Pilatus noved to dism ss the cross-clains for |ack of personal
jurisdiction. In their response, Rosenount and Goodrich
Corporation said that they had cross-cl ai mred based on
contribution or indemity, and that if the Court found that it
di d not have personal jurisdiction over Pilatus and dism ssed
Pilatus fromthe case, then they woul d pursue any claimfor
contribution or indemmity in the appropriate forum At oral
argunment, the parties agreed that the cross-cl aims were dependent
on the outcone of Pilatus’s primary notion to dismss. Oal Arg.
Tr. at 52, Mar. 6, 2008.

The Court has found that it does not have personal
jurisdiction over Pilatus, and will dism ss the Rosenobunt and

Goodrich Corporation cross-clai ns.

V. The Plaintiffs' Mtion to Transfer
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Two weeks after the Court heard oral argunent on
Pilatus’s notion to dismss, the plaintiffs noved to transfer the
case to federal district court in Colorado under 28 U S.C. 8§
1631, in the event that the Court determned that it |acked
personal jurisdiction over Pilatus.” Pls.” Mt. to Transfer Br.
at 2. The Court has found that it does not have personal
jurisdiction over Pilatus, and so considers the notion to
transfer. The Court will deny the notion.

Section 1631 provides for transfer when the original

court does not have jurisdiction. Wen “a court finds that there

is a want of jurisdiction, the court shall, if it is in the
interest of justice, transfer such action . . . to any other such
court in which the action . . . could have been brought at the

time it was filed.” 28 U S.C 8§ 1631. Section 1631 was intended
to address situations where subject matter jurisdiction was
| acki ng, but courts in the Third Crcuit have all owed for

transfer due to |l ack of personal jurisdiction. See Jaffe v.

Julien, 754 F. Supp. 49, 53 (E.D. Pa. 1991); Starline Optical

Corp. v. Caldwell, 598 F. Supp. 1023, 1028 (D.N.J. 1984). A

court need not have personal jurisdiction over the defendants in

! In its opposition to Pilatus’s notion to dismss, the
plaintiff included a footnote that said: “This action cannot be
mai nt ai ned in Col orado because the Col orado Long-Arm St atute does
not confer jurisdiction over this action, where the aircraft was
purchased in Massachusetts, kept in Rhode Island, and crashed in
Pennsylvania.” Pls.” Opp. at 3 n. 2.
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order to transfer the case. The burden is on the noving party to
show that the transferee court has personal jurisdiction over al

of the defendants. Selas Fluid Processing Corp. v. Spilmn, No.

04-591, 2006 W. 890818, at *4-5 (E.D. Pa. Apr. 3, 2006).
The proposed transferee court nust have subject matter
jurisdiction, proper venue, and personal jurisdiction over the

defendants. See, e.q., Ginsley v. United Eng’'rs & Constructors,

Inc., 818 F. Supp. 147, 148-49 (D.S.C. 1993); 17 James Wn More
et al., Mbore' s Federal Practice 8§ 111.53 (3d ed. 2000) (noting
that section 1631 has been interpreted in a simlar fashion to
the other transfer statutes, 28 U S. C. 88 1404 and 1406). In
order to prevail on their notion to transfer, the plaintiffs nust
establish that the District of Col orado woul d have gener al
jurisdiction over all of the defendants.® There is no specific
jurisdiction in Col orado because the claimadoes not arise from

t he defendants’ contacts with Col orado, and the plaintiffs do not

claimthat the Col orado court has specific jurisdiction.

8 A plaintiff nust be able to establish that personal
jurisdiction exists over each defendant in the transferee
district. Qiillory v. Barrieau Mving, No. 03-1105, 2004 W
1393618, at *2 (D. Conn. June 21, 2004); 15 Charles Alan Wight &
Arthur R MIller, Federal Practice and Procedure 8§ 3845 & n.21
(3d ed. 2007). The plaintiffs do not nention the other
defendants in their nmotion to transfer. The Court need not
address the issue of personal jurisdiction over the other
def endants because it finds that the plaintiffs have not net
their burden of showing that the District of Col orado has
jurisdiction over Pilatus.
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The plaintiffs claimthat Col orado has general
jurisdiction over Pilatus by virtue of its contact wi th Col orado
both directly and through its subsidiary, PilBAL. The plaintiffs
al so claimthat general jurisdiction exists because PilBAL is the
alter ego of Pilatus. To support these contentions, the
plaintiffs cite many of the sanme facts di scussed above: Pil BAL
is a wholly owned subsidiary of Pilatus; PilBAL is responsible
for the sales of new PC-12 aircraft in the western Hem sphere
PilBAL is |l ocated in Broonfield, Colorado; Oscar Schwenk is the
Chai rman of the Board of Directors for both Pilatus and Pil BAL;
PC-12 aircraft are the nost popul ar Pilatus planes; and Pil BAL
generates a significant proportion of Pilatus’ s revenue through
sales in the United States. Pls.” Mt. to Transfer Br. at 4-5.

It is undisputed that PilBAL is a wholly owned
subsidiary of Pilatus and that it is |ocated in Col orado.

Pi | BAL, however, is not a defendant in this case. Pilatus's own
connections to Colorado are insufficient to nmeet the high
standard of continuous and systematic contacts required for
general jurisdiction. The United States Court of Appeals for the
Tenth Circuit has laid out factors to be considered in the

anal ysi s, including whether the defendant does the following in
Col orado: engages in business; is licensed to do business; owns,
| eases, or controls assets; naintains enployees, offices, phone

listings, or bank accounts; has sharehol ders; advertises or
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solicits business; pays taxes; visits potential custoners;
recruits enpl oyees; and generates a substantial percentage of its
nati onal sales through revenue generated fromin-state custoners.

Soma Med. Int’'l v. Standard Chartered Bank, 196 F.3d 1292, 1295-

96 (10th G r. 1999).

Pilatus’s only presence in Colorado is through its sale
of PC-12 aircraft and spare parts to PilBAL. Pilatus is not
licensed to do business in Colorado, does not naintain enployees
there or pay taxes there, does not advertise or recruit enployees
there, and does not generate substantial revenue fromsales to
in-state custoners. Selling to a Col orado custoner is not
enough, by itself, to establish continuous and systematic

contacts sufficient for general jurisdiction. See Helicopteros

Naci onales de Colunbia, S.A v. Hall, 466 U S. 408, 415-18 (1984)

(finding no general jurisdiction in Texas over a foreign
corporation that purchased nore than 80% of its fleet froma

Texas conpany over the course of seven years); Hoghline Capita

Corp. v. Ahdoot, No. 06-2023, 2008 W. 486020, at *8 (D. Colo.

Feb. 20, 2008) (holding that 60 business transactions over three
years was insufficient to establish general jurisdiction and
anal ogi zi ng those business transactions to the purchases in

Hel i copt er 0s).

The Court now turns to the question of whether Col orado

can assert general jurisdiction over Pilatus through its
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subsidiary, PilBAL.° A parent conpany has a separate corporate
exi stence and is treated separately fromits subsidiary in the
absence of circunstances justifying the disregard of the

corporate entity. Quarles v. Fuqua Indus., Inc., 504 F.2d 1358,

1364-65 (10th G r. 1974). The nere presence of a wholly owned
subsidiary in Col orado does not subject the absent parent
corporation to jurisdiction when the two conpani es are operated

as distinct entities. SE Air Holdings Il LLC v. Novartis Int’'l,

AG 192 F. Supp. 2d 1195, 1200 (D. Colo. 2002) (citing Bolger v.

Dail -A-Style Leasing Corp., 409 P.2d 517, 519 (Colo. 1996)). The

presunption of corporate separateness can be overcone only by
cl ear evidence that the parent controls the subsidiary. FED C v.

First Interstate Bank of Denver, N A , 937 F. Supp. 1461, 1466-67

(D. Colo. 1996) (citing United Elec. Radio & Mach. Workers of Am

v. 163 Pleasant Street, Corp., 960 F.2d 1080, 1091 (1st Gr
1992)).

In Col orado, these factors govern whether a subsidiary
is an instrunentality of its parent: (1) the parent corporation
owns all or myjority of the capital stock of the subsidiary; (2)

t he parent and subsidiary corporations have comon directors or

° The plaintiffs cite Sinmeone v. Bonbardi er-Rotax GVBH
360 F. Supp. 2d 665 (E.D. Pa. 2005) for their alter ego anal ysis.
In the notion to transfer the burden is on the plaintiffs to
establish personal jurisdiction over the defendants in Col orado,
not Pennsylvania, and the Court |ooks to Colorado law to
determ ne whether PiIBAL is an alter ego of Pil atus.
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officers; (3) the parent corporation finances the subsidiary; (4)
t he parent corporation subscribes to all the capital stock of the
subsidiary or otherw se causes its incorporation; (5) the
subsidiary has grossly inadequate capital; (6) the parent
corporation pays the salaries or expenses or |osses of the
subsidiary; (7) the subsidiary has substantially no business
except with the parent corporation or no assets except those
conveyed to it by the parent corporation; (8) in the papers of
the parent corporation, and in the statenents of its officers,
“the subsidiary” is referred to as such or as a departnent or
division; (9) the directors or executives of the subsidiary do
not act independently in the interest of the subsidiary but take
direction fromthe parent corporation; and (10) the fornal |egal
requi renents of the subsidiary as a separate and i ndependent

corporation are not observed. Boughton v. Cotter Corp., 65 F. 3d

823, 836 (10th G r. 1995) (quoting Fish v. East, 114 F.2d 177,

191 (10th G r. 1940)).

Pil BAL is, as discussed above, a wholly owned
subsidiary of Pilatus and is the exclusive United States
distributor for Pilatus aircraft. Pilatus and Pil BAL have the
sanme Chairman of the Board of Directors, and the fornmer CEO of
Pil| BAL | ater became the CEO of Pilatus. The plaintiffs also
claimthat Pilatus and Pil BAL have the sane logo. Pls.’ Br. at

8; Def.”s Qop. at 13 n.4. This is not enough to establish that
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PilBAL is the alter ego of Pilatus. There is no allegation that
Pil BAL is undercapitalized or that nost of its business is with
Pilatus, or that Pilatus finances Pil BAL and pays its expenses,
or that PilBAL's directors act on direction fromPilatus. The
overlap of one common officer and the fact that a parent owns al
the stock in a subsidiary does not nean that the subsidiary is

the alter ego of the parent. Benton v. Caneco Corp., 375 F.3d

1070, 1081 (10th G r. 2004) (finding that a conmon officer
between a parent and its subsidiary was insufficient to overcone
the presunption that the two corporations had separate corporate

identities); S@ Air Holdings Il LLC v. Novartis Int'l, AG 192

F. Supp. 2d 1195, 1200 (D. Colo. 2002).

Pilatus, on its own, does not have the systematic and
continuous contacts with Col orado that would subject it to
general jurisdiction there. The plaintiffs have not provided
clear evidence that PilBAL is Pilatus’s alter ego. Therefore,
the plaintiffs have not shown that Col orado can exercise
jurisdiction over Pilatus and have not net their burden under

section 1631. The Court will deny the notion to transfer.

An appropriate Order follows.

30



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THERESA D JAMOCS, as Executri X ClVIL ACTION
of the Estate of Dawn
El i zabet h Wei ngeroff, et al.
V. : NO. 07-1153
) CONSCOLI DATED ACTI ON
Pl LATUS Al RCRAFT LTD., et al.

ORDER

AND NOW this 30th day of April, 2008, upon
consi deration of defendant Pilatus’s notion to dismss for |ack
of personal jurisdiction, or alternatively, notion to dismss for
failure to state a claim notion for a nore definite statenent,
and notion to strike (Docket No. 36); Pilatus’s notion to dismss
def endant s Rosenount and Goodrich Corporation’s cross-clains for
| ack of personal jurisdiction (Docket No. 41); and the
plaintiffs’ notion to transfer to the District of Col orado

(Docket No. 58); IT IS HEREBY ORDERED t hat :

1. Defendant Pilatus’'s notion to dismss for |ack of
personal jurisdiction is hereby GRANTED

2. Defendant Pilatus’s alternative notion to dismss
for failure to state a claim notion for a nore definite

statenent, and notion to strike are hereby DEN ED as noot;



3. Defendant Pilatus’s notion to disniss the Rosenpbunt
and Goodrich Corporation cross-clainms is hereby GRANTED
4. Plaintiffs’ notion to transfer to the District of

Col orado i s hereby DEN ED

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. MLAUGHLI N, J.




