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MEMORANDUM

EDUARDO C. ROBRENO, J. APRI L 25, 2008
Before the Court are Plaintiff Cecily Chapman’s request

for entry of default (doc. no. 15) and notion for default

j udgnment (doc. no. 14) agai nst Defendants Bashir Bradl ey, an

i ndividual alleged to reside in Delaware, and B. Bradley &

Associ ates, Inc., a corporation alleged to be incorporated and

doi ng business in Delaware (the “Bradl ey Defendants”). For the

reasons that follow, the request for entry of default and notion

for default judgment will be denied w thout prejudice.

1. REQUEST FOR ENTRY OF DEFAULT

Federal Rule of Civil Procedure 55 requires the clerk
of court to enter default “[w hen a party agai nst whom a j udgnment
for affirmative relief is sought has failed to plead or otherw se

defend, and that failure is shown by affidavit or otherw se.”



Fed. R Cv. P. 55(a). The Bradley Defendants have failed to
respond to the conplaint. Therefore, whether default should be
entered turns solely on whether the Bradl ey Defendants were
properly served with the conpl aint.

Federal Rule of G vil Procedure 4 permts service to be
made upon an individual or organizational party by “follow ng
state law for serving a sumons in an action brought in courts of
general jurisdiction in the state where the district court is
| ocated or where service is made.” Fed. R Cv. P. 4(e)(1); Fed.
R Cv. P. 4h)(1)(A.* This Court is located in Pennsyl vani a,
and Chapman attenpted to nake service in Delaware. Therefore,
the Court nust assess whet her sending a copy of the conplaint by
US certified mail is a proper nethod of service under either

Pennsyl vani a or Del aware | aw.

A Pennsyl vani a

The Pennsylvania Rules of G vil Procedure permt the
service of process upon an individual or corporation “outside the

Commonwealth . . . by mail in the manner provided by Rule 403.”

! Federal Rule of G vil Procedure 4 permts other neans
of service, but Chapman has not utilized any of those neans. See
Fed. R Cv. P. 4(e)(2) (permtting personal service upon the
i ndi vidual, a suitable person who resides at his abode, or an
aut hori zed agent); Fed. R Cv. P. 4(h)(1)(B) (permtting
personal service upon an officer or any authorized agent of a
cor poration).
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Pa. R Cv. P. 404(2).? Rule 403 requires that “a copy of the
process shall be nmailed to the defendant by any form of nmai
requiring a receipt signed by the defendant or his authorized
agent.” Pa. R Cv. P. 403. The note acconpanying the rule
clarifies that the U S. postal service “provides for restricted
delivery mail, which can only be delivered to the addressee or
his authorized agent. Rule 403 has been drafted to accomodate
the Postal Service procedures with respect to restricted
delivery.” [1d. Thus, under Pennsylvania |aw, service by nai
upon an out-of-state individual or corporation is not proper
unless it is effected by a formof mail requiring a receipt
signed by the defendant or his authorized agent, such as U.S.

restricted delivery mail. See Del. River Tow, LLC v. Nelson, 382

F. Supp. 2d 710, 717-18 (E.D. Pa. 2005) (granting notion to set
aside entry of default because of such defective service).

Here, Plaintiff sent copies of the conplaint to the

2 Pennsyl vania Rule of Civil Procedure 404 does not
specify whether it applies to service upon individuals,
corporations, or both. Nonetheless, both this Court and the
Pennsyl vani a Superior Court have construed the rule to apply to
corporations as well as individuals. See Cty of Alentown v.
OBrien & Gere Engineers, Inc., No. 94-2384, 1995 W 380019, at
*7 (E.D. Pa. June 26, 1995) (unpublished) (“[T]he Pennsylvani a
Superior Court addressed this issue and concluded that the
Pennsyl vania Rules of Civil Procedure permt service of process
by mail on foreign corporations notw thstanding the provisions of
Rul e 424 [requiring service on donestic corporations to be
acconpl i shed by personal delivery]” (citing Reichert v. TRW
Inc., 561 A 2d 745, 750-51 (Pa. Super. 1989), rev'd on other
grounds, 611 A 2d 1191 (Pa. 1992))).
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Bradl ey Defendants by certified mail, but did not sel ect
restricted delivery and did not otherwi se require a return
receipt. See Affs. of Service (doc. nos. 3, 4, 5, 6, and 9).
Therefore, service was not properly made on the Bradley

Def endant s under Pennsyl vani a | aw.

B. Del awar e
Del awar e | aw does not provide for service by mail upon
i ndi vidual residents of Delaware or donmestic corporations. See

10 Del . Code 88§ 3103(a), 3111; Alwakhad v. Anmin, No. L-21-479,

2005 W. 2266662, at *3 (Del. Super. C. Sept. 14, 2005)
(unpubl i shed) (“Del aware | aw does not provide for service by nai

Long armservice is permtted under Del aware |aw, but
the long armstatute applies to non-resident persons and

corporations.” (enphasis onmitted)).® Therefore, Chapman’'s

3 Section 3103 of title 10 of the Del aware Code governs
service upon individuals in Delaware. It provides that process
“may be served on the defendant in the manner prescribed by any
rule of court, or by stating the substance of it to the defendant
personal ly, or by leaving a copy of it at the defendant’s usual
pl ace of abode, in the presence of sone adult person, 6 days
before the return thereof.” 10 Del. Code § 3101(a). The
Del aware rul es of court do not provide for service by mail upon
i ndi vi dual residents of Del aware or donestic corporations. See
Del. Sup. &. GCGv. R 4(f) (permtting personal delivery to
resi dence or authorized agent of individual, or an officer or
aut hori zed agent of a corporation); Del. Com PI. C. GCv. R
4(f) (sane); Del. Chancery . R 4(d) (permtting personal
service). Section 3111 of title 10 of the Del aware Code governs
servi ce upon corporations, and does not permt service of process
upon a donestic corporation by nmail. 10 Del. Code § 3111
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attenpt to serve the Bradl ey Defendants did not conply with
Del awar e | aw.

Accordi ngly, because Plaintiff did not serve the
conpl ai nt upon the Bradl ey Defendants in accordance with either
Pennsyl vani a or Del aware |law, the attenpted service did not
conply with Rule 4 of the Federal Rules of Cvil Procedure.
Therefore, because the conplaint was not properly served upon the
Bradl ey Defendants, the request for entry of default wll be

deni ed wi t hout prejudice.

[11. MOTI ON FOR DEFAULT JUDGMVENT

Plaintiff filed the request for entry of default and
nmotion for default judgnment simultaneously (doc. nos. 14 and 15).
Because the clerk of court has not yet entered default, the
nmotion for default judgnent is premature, and nust be denied

wi thout prejudice. See GE Healthcare Fin. Servs. v. New

Brunswi ck X-Ray Group, PA, No. 05-833, 2007 W. 38851, at *3

(D.N.J. Jan. 4, 2007) (noting that “the entry of a default” is a

necessary precondition to filing a notion for default judgnent).*

4 The decision in GE Healthcare hel pfully lays out the
requirenents for a notion for default judgnent:

An application for entry of default judgnment mnust
contain evidence, by affidavit and docunents, of: (1)
the entry of a default pursuant to Federal Rule of
Civil Procedure 55(a); (2) the absence of any
appearance by any party to be defaulted; (3) that the
defendant is neither an infant nor inconpetent; (4)
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| V. CONCLUSI ON

The request for entry of default (doc. no. 15) wll be
denied without prejudice. The notion for default judgnent (doc.
no. 14) will be denied w thout prejudice.

An appropriate order foll ows.

t hat the defendant has been validly served with al
pl eadi ngs; (5) the anpbunt of the judgnment and how it
was cal cul ated; and (6) an affidavit of non-mlitary

service in conpliance with the Soldiers and Sailors
Rel i ef Act.

2007 W 38851, at *3.
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Def endant s.

ORDER
AND NOW this 25th day of April, 2008, for the reasons
stated in the acconpanying Menorandum it is hereby ORDERED t hat
Plaintiff’s request for entry of default (doc. no. 15) is DEN ED
W t hout prej udice.
| T 1S FURTHER ORDERED that Plaintiff’s notion for

default judgnent (doc. no. 14) is DEN ED w t hout prejudice.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




