I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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Pl ai ntiff,
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Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. APRIL 10, 2008

Plaintiff, Ronald Jones, filed this Title VII claim
pursuant to 42 U.S.C. 8§ 2000e et seq, alleging that his former
enpl oyer, Amtrak, suspended and eventually term nated his
enpl oynent on account of his race! and in retaliation for filing
a discrimnation charge with the Equal Enpl oynent Cpportunity
Comm ssion ("EECC') in April of 2006. The defendant has filed a

nmotion for summary judgnent. The notion will be granted.

FACTUAL BACKGROUND
M. Jones had been enployed with Anmtrak since 1979 in
vari ous capacities. Throughout the course of his enploynent, M.

Jones was subjected to an astoni shing nunber of disciplinary

1. Both parties refer to the plaintiff as bl ack.



actions due to an inability to tinmely report to work.? The

followwng is a list of attendance problens for which the

plaintiff was disciplined since 2004:°3

Tardy/Left Early

July 31
August 3
August 4
August 8
August 10
August 11
August 14
August 15
August 16
Decenber 8
Decenber 15

2006
January 3
January 5
January 8
January 24
February 13
February 14
February 16
February 20

July 28
August 4
August 10
August 13
August 20
Sept enber 22
Cct ober 20
Cct ober 23
Cct ober 29
Novenmber 5
Decenber 11
Decenber 14
Decenber 30

2005
January 7
February 1
February 12
July 21
July 27
August 1
Decenber 1
Decenber 13
Decenber 18
Decenber 28

2006

January 11
January 31
February 12

2. M. Jones admtted that he had a history of disciplinary

i ssues at Antrak "from day one."

2007.

3. The Court will

absence, nentioned bel ow,

vacati on,

Jones Dep. 100:3, Jun. 12,

assunme that the instances of | ateness and
for which the plaintiff was disciplined
were in addition to those for which the plaintiff was excused,

i.e., due to sickness,




Def. Mem Summ J. Ex. D-J. Because of the above violations, M.
Jones received periodic "notices of intent to discipline” in
whi ch Amtrak would outline the relevant portions within the
Antrak "Standards of Excell ence" and "National Attendance"
policies that M. Jones was accused of violating, and on what
occasions the violations occurred.* See id., Exs. DI

On each of the eight occasions® when M. Jones received
such a notice, he signed a waiver of his right to an
i nvestigation and accepted the puni shment w thout argunent,
usually in the formof a termof suspension. 1d. Exs. DJ. On
August 25, 2005, plaintiff received a notice simlar to the ones
that he had received previously. However, this notice read that
the violation served as a "full and final warning that subsequent
vi ol ati ons of the attendance policy, Standards of Excellence, or
Ant rak/ TCU Labor agreenent, nmay result in . . . termnation from
service to the corporation.”™ [1d. Ex. H Thereafter, and
notw thstanding this notice, plaintiff was |late, absent or |eft
early a total of 17 times from Decenber of 2005 to February of

2006. A disciplinary hearing was held on May 11, 2006, and the

4. Notices are deened necessary when an enpl oyee i s absent
and/or tardy three tines in the span of a nonth, five tines in
t he span of 90 days, or 11 or nore tinmes in a 12 nonth peri od.
Pl."s Mem Opp. Summ J. Ex. O 14:2-8.

5. The exhibits submtted by defense counsel include only those
notices given after 1998.
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plaintiff was term nated a week | ater for excessive absenteei sm
Id. Ex. S Pl.'"s Mem Opp. Summ J. Ex. O

On May 26, 2006, M. Jones filed a charge wwth the EECC
alleging that his recent termnation was in retaliation for his
filing of a previous EECC charge on April 17, 2006.° The
proceedi ngs with the EECC have since concluded and M. Jones has

filed the instant suit.

1. DI SCUSSI ON

A. St andard of Revi ew

A court may grant summary judgnent when “the pl eadi ngs,

t he di scovery and the disclosure materials on file, and any

6. In total, M. Jones has filed three charges with the EEQCC, one
on April 8, 2003, one on April 17, 2006, and nobst recently on My
26, 2006. In connection with his April 8, 2003, EECC charge,
Jones had also filed a lawsuit in this District, along with five
other plaintiffs, alleging racial discrimnation against Antrak.
Judge Legrone Davis granted defendant's notion for summary
judgnent in that case on the basis that plaintiffs had failed to
submt "any" evidence to substantiate their clainms. Allen v.
Amtrak, 2005 U. S. Dist. LEXIS 19624, *47 (E.D. Pa. Sep. 6, 2005).
The Third Circuit affirmed the decision on January 31, 2007.
Allen v. Amrak, 228 F. App'x 144 (3d Cr. Jan. 31, 2007). The
Court takes note of the Third G rcuit's chastising of plaintiffs
counsel in the Allen matter, the sanme counsel who represents the
plaintiff presently. There, the Court of Appeals pointed to
counsel's failure to performsufficient legal analysis in his
brief in opposition to summary judgnent and adnoni shed counsel
for his "numerous discovery violations." 228 F. App'x 144, *14,
(3d CGr. Jan 31, 2007). Here too, the Court has been
"under whel ned" by counsel's performance. See id. Not only was

t he defendant obligated to file two nmeritorious notions to conpel
because of plaintiff's reluctance to cooperate during the

di scovery process, but again, counsel's |legal subm ssions to the
Court were not hel pful.
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affidavits show that there is no genuine issue as to any materi al
fact and that the novant is entitled to judgnent as a matter of

| aw. ” Fed. R Cv. P. 56(c). Afact is “material” if its

exi stence or non-exi stence would affect the outcome of the suit

under governing |law. Anderson v. Liberty Lobby, Inc., 477 U S

242, 248 (1986). An issue of fact is “genuine” when there is
sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the existence of that
fact. 1d. at 248-49. *“In considering the evidence, the court
shoul d draw all reasonabl e inferences against the noving party.”

El v. Se. Pa. Transp. Auth., 479 F.3d 232, 238 (3d Gr. 2007).

One cannot create an issue of fact nerely by submtting an
affidavit denying avernents in conflicting affidavits w thout

produci ng any supporting evidence of the denials. Fuentes v.

Perskie, 32 F.3d 759, 764 (3d Cr. 1994) (assessing a Title VII

claimat the summary judgnent stage); Mller v. Yellow Freight

Sys. Inc., 758 F. Supp. 1074, 1077 (WD. Pa. 1991) (citing Sola
v. Lafayette Coll., 804 F.2d 40, 45 (3d Gr. 1986) (holding a

plaintiff's conclusory statenents are insufficient to create a
material issue of fact where discrimnation claimwas based upon

an enpl oynent contract).

B. Discrimnation daim




Title VII protects enpl oyees from being discrimnated
agai nst by their enployers on the basis of race, color, religion,
sex or national origin. 42 U S.C. 8§ 2000e-2. To prevail on a
claimfor racial discrimnation based on indirect evidence,’ an
enpl oyee may rely upon the three-step burden shifting anal ysis

under McDonnell Douglas Corp. v. Geen, 411 U S. 792 (1973).

First, a plaintiff nmust establish a prima facie case for racial
discrimnation. 1d. at 802. Fulfilling this requirement wll

create the presunption of unlawful discrimnation. St. Mary's

Honor Ctr. v. Hicks, 509 U S. 502, 506 (1993).8 Then, the burden

of production shifts to the defendant to set forth a legitimte,

non-di scrim natory reason for its action.® MDonnell Dougl as,

411 U. S. at 803. Upon the stating of such a reason by the
defendant, the plaintiff nust then show that the defendant's
stated reason for the adverse enpl oynent action was nerely a

pretext for discrimnation. |d. at 804. |In this instance,

7.1n this case, the plaintiff does not claimthat he has direct
evi dence of discrimnation. Fasold v. Justice, 409 F.3d 178, 184
(3d Cir. 2005) (explaining that w thout direct evidence of
discrimnation, a plaintiff nust proceed under the MDonnel

Dougl as franeworKk).

8. Al t hough the MDonnell Douglas framework shifts the burden of
production to the defendant, the ultimte burden of persuasion
always remains with the plaintiff. Tex. Dep't of Cnty. Affairs
v. Burdine, 450 U.S. 248, 253 (1981).

9. An enpl oyer's burden of produci ng non-discrim natory reasons
for its actions is relatively light. Fuentes, 32 F.3d at 763.
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plaintiff's inability to establish a prinma facie case renders the

second and third prongs of the MDonnell Douglas paradi gm noot.

1. Pri ma Faci e Case

To satisfy the first step of the 3-part MDonnel
Dougl as nodel, a plaintiff nmust show the following: (1) he is a
menber of a protected class; (2) he was qualified for the
position he held or sought; (3) he suffered an adverse enpl oynent
action; and (4) simlarly situated persons who are not nenbers of
the protected class were treated nore favorably, or that the
ci rcunstances of his termnation give rise to an inference of

discrimnation. Jones v. Sch. Dist. of Phila., 198 F. 3d 403,

410-11 (3d Cr. 1999).

M. Jones has failed to satisfy his burden of proving a
prima facie case for discrimnation under Title VII. Wile it is
clear that he is a nenber of a protected class (prong 1) and that
he suffered an adverse enpl oynent action (prong 3), and even
assum ng that he could adequately performthe work to which he
was assigned (prong 2),° the plaintiff has failed to denonstrate
that other simlarly situated individuals, who are not nenbers of

the protected class, were treated differently (prong 4).

10. M. Jones has not submtted any evidence that he was
qualified for his job. However, the Court's decision to grant
summary judgnent on ot her bases renders this om ssion

i nconsequenti al .
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In this case, the record is devoid of the attendance
records of any other simlarly situated enpl oyees, black or
otherwi se. And, there is no evidence of how these enpl oyees were
di sciplined or how the discipline differed fromthat inposed upon
M. Jones. |In fact, at his deposition, M. Jones admtted that
he could not offer any evidence of white enpl oyees being treated
differently that he was. Jones Dep. 74:10-11, Jun. 12, 2007.

O her than his avernent that, "there were other people in ny
situation [not] dism ssed for the sane violations | was di sm ssed
for," i1d. at 74:3-9, M. Jones offered no evidence to
substantiate the claim

In his opposition to the defendant's notion for sunmary
judgnent, and for the first tinme, M. Jones refers the Court to
his April 17, 2006 EECC claimin which he alleges that two white
enpl oyees, ' Dan Cal |l ahan and David Ward, were simlarly situated
whi t e enpl oyees who were not disciplined as severely as he was. *?
Pl."s Mem Opp. Summ J. 4. To this date, plaintiff has

subm tted no evidence of either enployee's attendance history or

11. The defendants allude to a third white enpl oyee, Ji m McKenna,
mentioned only in the Jones' My, 2006 EECC claim upon whom t hey
claimthe plaintiff bases his clains of disparate treatnent. The
Court has not cone across such a person in any of the plaintiff's
filings.

12. The anended conplaint, filed four years after the first EECC
charge, makes no nention of these two enpl oyees but rather refers
to "simlarly treated white enpl oyees” in general. |In fact, the
only instance where their names were nentioned was in the Apri

17, 2006 EECC char ge.
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the I evel of discipline to which those enpl oyees were subjected
for the alleged simlar infractions.?®?

As for his own attendance problens, with regard to the
nost recent allegation of wongdoing, which ultimately lead to
his dismssal, M. Jones took no exception to the evidence
of fered against himat his hearing and even stated, "I understand
the Attendance Policy and | understand that you have to, you
know, we have to enforce it.” Pl.'s Mem Qp. Summ J. Ex. O
23:1-2. Aso at that time, with the potential for term nation
| oom ng, M. Jones declined to make any nention of his belief
that the discipline he suffered was race driven when given the
opportunity to add his comments to the record. 1d.

Remarkably simlar to this case are the facts in Boice
v. SEPTA, 2007 U S. Dist. LEXIS 74566 (E.D. Pa. Cct. 5, 2007).
There, the plaintiff filed a discrimnation claimagainst his
enpl oyer, also a transit conpany, arguing that the notivation for
the discipline he received, culmnating in his term nation, was
racial discrimnation. The Court found that while the plaintiff
had denonstrated that he was a nenber of a protected class and
that he had suffered an adverse enpl oynent action, he had failed

to show that he was di scharged under circunstances that give rise

13. Additional ly, during his deposition, M. Jones also referenced
anot her Antrak enpl oyee, Steve Rice, who Jones testified would
come into work |late on occasion. M. Jones offered no
information as to what extent M. Rice was disciplined beyond the
verbal reprimands M. Jones believed M. Rice had received.
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to an inference of discrimnation, and thus could not establish a
prima facie case. Boice at *28. There too, the plaintiff had an
"extensive" and "notable" disciplinary record, id. at *29, and
could not offer any substantial evidence that the other simlarly
situated enpl oyee had committed the sanme infractions.

M. Jones points to deposition testinony of certain
Antrak enpl oyees who were unable to recall other enpl oyees being
di scharged for excessive absenteeism?® However, even assum ng
that M. Jones were in fact the only enpl oyee of Antrak to have
ever been fired for excessive absenteeism he would still bear
the burden of showing that the other simlarly situated enpl oyees
at Amrak exhibited the sanme | evel of absenteei sm but were not

di sm ssed. ¢

14. Unl i ke M. Jones, M. Boice was at |least able to refer to

anot her enpl oyee of the conpany by nane in the conplaint who was
treated differently than he was, and, was even able to testify as
to the actual infractions conmtted by the other enployee that

shoul d have given rise to sonme formof discipline. 1d. at *25-7
15. See, e.qg., Pl.'"s Mem Qop. Sunm J. 2.

16. Even had the plaintiff been able to establish a prim facie
case, he woul d have been unable to rebut Antrak's proffered
reason for his termnation, nanely, his absences. To do so, a
plaintiff rmust "point to sone evidence, direct or circunstantial,
fromwhich a factfinder could reasonably either (1) disbelieve
the enployer's articulated legitimte reasons; or (2) believe
that an invidious discrimnatory reason was nore |likely than not
a notivating or determ native cause of the enployer's action.”
Fuentes, 32 F.3d at 764. To that end, a plaintiff nust
"denonstrate such weaknesses, inplausibilities, inconsistencies,
i ncoherencies, or contradictions in the enployer's proffered
legitimate reasons for its action that a reasonabl e fact-finder
could rationally find themunworthy of credence and hence infer
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Plaintiff has failed to produce evidence that any
simlarly situated enpl oyee of Antrak was treated differently
than he was. For this reason sunmary judgnment will be granted in

favor of the defendant on the plaintiff's discrimnation claim

C. Retaliation daim

Retaliation in an enpl oynent context is anal yzed under
t he sane burden-shifting rubric as used for discrimnation

claims. Shellenberger v. Summt Bancorp, 318 F.3d 183 (3d G

2003); Waddell v. Small Tube Products Inc., 799 F.2d 69, 73 (3d

Cir. 1986). To succeed in making a prima facie case in a
retaliation claim however, a plaintiff nust show, 1) that he was
engaged in a protected activity, 2) that his enployer took
adverse action against himand, 3) that a causal |ink exists
between the protected activity and the enployer's adverse action.

Marra v. Phila. Hous. Auth., 497 F.3d 286 (3d Cr. 2007).

Fail ure to produce evidence of any one of these elenents provides

a proper basis for granting summary judgnent. Jalil v. Advel

Corp., 873 F.2d 701, 708 (3d Cir. 1989).

that the enployer did not act for [the asserted] non-
discrimnatory reasons.” 1d. at 765 (enphasis in original);
Chauhan v. Alfieri, 897 F.2d 123, 128 (3d Cr. 1990) (holding
that a plaintiff cannot sinply argue that the reasons offered by
t he enpl oyer are fal se, but need adduce evidence directly
contradicting the offered reasons either). Such a show ng nust
be made by a preponderance of the evidence. Fuentes, 32 F.3d at
763. The plaintiff would be unable to clear this hurdle.
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In order to show that a plaintiff was term nated
because of his engaging in a protected activity, a plaintiff need
not prove that retaliation was the sole reason for the enployer's
deci sion; he nust prove, however, that it was a determ native
factor of the enploynent decision, nmeaning that he woul d not have
been term nated but for his protected activity. Leboon v.

Lancaster Jewsh Cnty. CGr. Assn., 503 F.3d 217, 232 (3d Cr

2007); Watson v. SEPTA, 207 F.3d 207, 215 (3d G r. 2000).

Al t hough the Court recognizes that the plaintiff has satisfied
the first two requirenents under the traditional retaliation

claim he falls short in fulfilling the third. See Leboon, 503

F.3d at 232.
"A broad array of evidence" should be considered when
assessi ng whet her such a causal |ink has been shown to survive a

summary judgnent notion. Farrell v. Planters Lifesavers Co., 206

F.3d 217, 285 (3d Gr. 2000). Wen the tenporal proximty
between the protected activity and the adverse action is
"unusual | y suggestive," that al one can create an inference of

causality. dark CGy. School Dist. v. Breeden, 532 U S 268, 273

(2001). However, there is no bright-line rule for establishing
whet her such a proximty is "unusually suggestive." Leboon, 503

F.3d at 233. dark County Sch. Dist. v. Breeden, 532 U. S. 268

(2001) (affirmng that while no bright-line rule exists, tenpora

proximty nmust be very close); Fasold v. Justice, 409 F.3d 178,
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189 (3d Cir. 2005) (holding that three nonths m ght suffice to

denonstrate a causal link; Jalil v. Avdel Corp., 873 F.2d 701,

708 (3d Gr. 1989) (holding that a period of two days could

denonstrate a causal link); but see Aguiar v. Mrgan Corp., 27 F

App' x 110A, 113 (3d G r. Jan 23, 2003) (eight nonths between
activity and termnation is insufficient tenporal proximty);

Bedford v. Southeastern Pa. Transp. Auth., 867 F. Supp. 288 (E. D

Pa. 1994) (six nonths is insufficient). |In this case, M. Jones
filed the relevant EEOC claimon April 17, 2006. He was
term nated approxi mately one nonth later on May 18, 2006,
followng a hearing held the prior week. Under these
ci rcunst ances, the Court concludes that the two events coul d be
consi dered tenporal ly connect ed.

However, even when a close tenporal proximty exists, a
plaintiff will still be required to show that the defendant
deci si on maker had know edge of the protected activity. More v.

Gity of Philadel phia, 461 F.3d 331, 351 (3d Gir. 2006) (citing

Jalil, 873 F.2d at 708) ("[Plaintiff] denonstrated the causal
link between the two by the circunstance that the discharge
followed rapidly, only two days | ater, upon [defendant's] receipt
of notice of [plaintiff's] EEOC claim")) (enphasis added);

Kachmar v. SunGard Data Sys. Inc., 109 F.3d 173, 178 (3d Cr

1997) (holding that tenporal proximty itself is not an el enent

of plaintiff's prima facie case, but nerely provides an
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evidentiary basis fromwhich an inference can be drawn); Anbrose

v. Twp. of Robinson, 303 F.3d 488, 494 (3d G r. 2002) (tenporal

proxi mty cannot be used to show that an enployer was aware of

the protected conduct in the first place); Eitchett v. Stroehmann

Bakeries, Inc., 1995 U.S. Dist. LEXIS 13862, * 12 (E.D. Pa. Sept.

20, 1995) (granting summary judgnent on plaintiff's relatiation
claimafter plaintiff failed to submt evidence that defendants
had knowl edge of his EEQCC charge).

In this case, M. Jones has produced no evi dence that
M. Thomas Kane, the decision naker responsible for Jones'
termnation, knew that M. Jones had filed his April 17, 2006,
EECC charge. 1In fact, at M. Jones deposition, M. Jones
conceded that he had never reported the filing of his April 17,
2006, EEOC charge to M. Kane. Jones Dep. 148:17, Jun. 12, 2007.
Nor has M. Jones produced sufficient evidence to suggest that
M. Kane woul d have | earned of the filing through any other

means. See Fitchett, 1995 U S. Dist. LEXIS 13862, *12

(recogni zing the inportance of plaintiff's adm ssion that he had
not informed his supervisors that he had filed an EEOC charge).

The extent of M. Jones' proof concerning M. Kane's
know edge of M. Jones' EECC filing on April 17, 2006, consists
of quoting, verbatim his May 26, 2006, EECC charge and foll ow ng
it with this argunent;

"Using snoke and mrrors, in Paragraphs 42 to 64 of its
supposedly "Undi sputed Facts" Amtrak pretends that its
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di scharge of the plaintiff was tenporally too far renoved
fromthe pendi ng appeal in the enpl oynent discrimnation
action M. Jones had filed against Antrak and fromthe
EEOCC charge he had filed a nonth earlier to be causally
related to that charge and suit. Antrak's attenpted
magi c trick does not work."
Pl.'s Mem QOpp. Summ J. 14. As discussed above, this argunent
m sses the point; unless M. Kane knew of the April 17, 2006,
EECC charge filed by M. Jones before the adverse enpl oynent
action, denonstrating only that the events were tenporally near
one another is insufficient.
Plaintiff has failed to produce sufficient evidence
t hat the decision-nmaker was aware that M. Jones had filed the
April 17, 2006, charge wth the EECC when the deci sion was nade
to termnate M. Jones' enploynent. For these reasons, sumary

judgnent shall be granted with respect to the plaintiff's

retaliation claim

L1l CONCLUSI ON

At this late stage in the proceeding, the plaintiff has
relied only upon conjecture and hypothesis as to why he suffered
di sciplinary action. For the above reasons, judgnent will be

entered in favor of the defendant and against the plaintiff.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD JONES, : ClVIL ACTI ON
: NO. 06-4739
Pl ai ntiff,
V.

NATI ONAL RAI LROAD PASSENGER
CORPORATI ON ( AMTRAK) ,

Def endant .

ORDER
AND NOW this 10th day of April, 2008, it is hereby ORDERED
that the case shall be returned to the active docket.
| T 1S FURTHER ORDERED that for the reasons stated in the
acconpanyi ng Menorandum that Defendant’s notion for summary

j udgnment against Plaintiff (doc. no. 43) is GRANTED

AND I'T | S SO ORDERED

s/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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