IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLIAM A GRAHAM COVPANY : ClVIL ACTION
. :
THOVAS P. HAUGHEY, et al. : NO. 05-612
MEMORANDUM
Bartle, C. J. April 2, 2008

Plaintiff WIliam A G aham Conpany ("G ahant'), an
i nsurance brokerage firm obtained a judgnment agai nst defendants
Thomas P. Haughey ("Haughey"), a former G aham enpl oyee, and US
M datlantic, Inc. ("USI"), another insurance brokerage firm and
Haughey' s current enpl oyer, for copyright infringement. 17
US C 8 101, et seq. Now pending before the court is the notion
of Grahamto anend the judgnent in its favor to include
prej udgnent interest.

Two jury trials have taken place. At the first trial
the jury returned a verdict in Grahanis favor and awarded damages
in the amount of $16, 561, 230 agai nst defendant USI and $2, 297, 397
agai nst def endant Haughey. The court granted defendants' notion
for a newtrial on the applicability of the statute of
[imtations and on damages and thereafter granted defendants
notion for partial summary judgnent insofar as G aham sought
damages outside the three year statute of limtations. 17 U S. C
§ 507(b). At the second trial in January, 2008, which was

l[imted to damages, the jury had before it the foll ow ng



guestion: "Wat is the anbunt of profits attributable to
infringenent, if any, that each defendant earned on or after
February 8, 2002?" The jury awarded G aham $1, 400, 000 i n damages
agai nst USI and $268, 000 agai nst Haughey. The court thereafter
entered judgnent on the verdict. No prejudgnment interest was
added.

We nust first address the question whether prejudgnent
interest is allowable under the Copyright Act, 17 U S.C. § 101,
et seq. The Act itself is silent on the subject. Though a few
courts have questioned whether such an award is perm ssible, nost
whi ch have faced the issue have determ ned that prejudgnment
i nterest nmay be added under the Copyright Act in appropriate

ci rcunstances. Conpare Broadcast Misic, Inc. v. Golden Horse |Inn

Corp., 709 F. Supp. 580, 581 (E.D. Pa. 1989) with Pol ar Bear

Prods., Inc. v. Tinmex Corp., 384 F.3d 700, 718 (9th Cr. 2004)

(citing Frank Music Corp. v. Metro Gol dwyn-Mayer, Inc., 886 F.2d
1545 (9th Cir. 1989)); Kleier Adver., Inc. v. Prenier Pontiac,

Inc., 921 F.2d 1036, 1040-41 (C A 10 (Ckl.),1990) and M Roberts

Software, Inc. v. Media 100, Inc., 329 F.3d 557, 572-73 (7th Gr

2003). Wile our Court of Appeals has not had occasion to
resolve the issue, it has reaffirmed in the context of an ERI SA
matter the "long-standing rule that, in the absence of an
explicit statutory comrand ot herw se, district courts have broad
di scretion to award prejudgnent interest on a judgnent obtained

pursuant to a federal statute."” Skretvedt v. E. 1. DuPont de

Nenours, 372 F.3d 193, 205-06 (3d G r. 2004) (citing Anbronovage
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v. United M ne Wirkers, 726 F.2d 972, 981-82 (3d GCir. 1984). The

better reasoned view, we conclude, is that prejudgnment interest
is a renedy available in copyright infringenment cases in the
di scretion of the court.

We now turn to the question whether an award of
prej udgnent interest would be appropriate under the present
ci rcunstances. W take guidance fromthe Courts of Appeals for
the Sixth and Ninth Grcuits, which have both held that
prej udgnent interest should be awarded under the Copyright Act
when doing so would further the statute's purposes. Robert R

Jones Associates, Inc. v. Nino Hones, 858 F.2d 274, 282 (6th G

1988) (citing Rodgers v. U.S., 332 U S. 371 (1947)); Polar Bear,

384 F.3d at 718. The Court of Appeals for the Ninth Crcuit
identified these purposes as "maki ng copyright hol ders whol e and
removi ng i ncentives for copyright infringenent." Polar Bear, 384
F.3d at 718.

Def endants contend that there is no justification for
an award of prejudgnment interest when, as here, the copyright
owner sought and was awarded only the infringers' profits, rather
than the actual loss it, the copyright owner, suffered. Under
t he Copyright Act, a "copyright owner is entitled to recover the
actual damages suffered by himor her as a result of the
infringenment, and any profits of the infringer that are
attributable to the infringenent and are not taken into account
in conputing the actual damages."” 17 U . S.C. 8§ 504(b). These two

remedi es have been described as "two sides of the damages coin —
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the copyright holder's | osses and the infringer's gains.” Polar
Bear, 384 F.3d at 708. In cases such as this one, where the
copyright owner's | osses nmay be difficult to show, or entirely
nonexi stent, the copyright owner's neasure of damages may consi st
entirely of an infringer's profits. Wth an award of defendants
profits, Grahamis obtaining a recovery of noney which woul d not
have rightfully belonged to it if defendants had not conmtted
copyright infringenment. According to defendants, G aham woul d
thus be receiving a windfall if interest is added since it is not
bei ng conpensated for the | oss of the use of its own funds. John

G Danileson, Inc. v. Wnchester-Conant Properties, Inc., 322

F.3d 26, 51 (1st Cir. 2003); Murray v. Shaw Industries, Inc.

990 F. Supp. 46, 48 (D. Mass. 1997).

We agree that prejudgnment interest on an infringer's
profits cannot be justified on the ground that it is necessary to
make Graham whol e. Prejudgnent interest, however, has another
conpel l'ing purpose, as identified by the court in Polar Bear. An
award of such interest counters the incentives of those who
engage in copyright infringement and prevents unjust enrichnment
on the part of the infringer.

Def endants nmaintain that the judgnents agai nst them are
sufficiently high so as to deprive them of any benefits from
their infringement, and there is no equitable basis to increase
t he amount of the judgnment by addi ng prejudgnment interest.

Drawi ng on Wel an Associates v. Jaslow Dental Laboratory, Inc.

def endants further argue that prejudgnent interest on the danage
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award should only be granted if "exceptional circunmstances” such
as bad faith, are present. 609 F. Supp. 1325 (E.D. Pa. 1989).

Graham counters that the purpose of permtting a
plaintiff to seek the infringer's profits as a neasure of danmages
under the Copyright Act is to force the infringers to disgorge
any gains wongfully obtained as a result of engaging in
copyright infringenment. According to G aham failing to award
prej udgnent interest would allow the defendants to benefit from
what was, in essence, an interest-free |oan on their wongfully
obtained profits, and equity demands that defendants di sgorge
that as well. In support of this argunment, G aham quotes from an
opinion fromthe Court of Appeals for the Ninth Grcuit:

Awar di ng prejudgnment interest on the
apportioned share of defendant's profits is
consistent with the purposes underlying the
profits remedy. Profits are awarded to the
plaintiff not only to conpensate for the
plaintiff's injury, but also and primarily to
prevent the defendant from being unjustly
enriched by its infringing use of the
plaintiff's property. For the restitutionary
purpose of this renedy to be served fully,

t he defendant generally should be required to
turn over to the plaintiff not only the
profits made fromthe use of his property,

but also the interest on these profits, which
can well exceed the profits thensel ves.

| ndeed, one way to viewthis interest is as
anot her formof indirect profit accruing from
the infringenment, which should be turned over
to the copyright owner along with other forns
of indirect profit.

Frank Music, 886 F.2d at 1552. G aham al so urges that there need

not be exceptional circunstances to justify an award of



prejudgnent interest, and in the alternative that those
circunstances exist in this case.

Under the facts presented here, we agree that an award
of prejudgnent interest against defendants woul d be appropriate
to effectuate the purpose of the Copyright Act to renove
incentives for copyright infringenment. Such an award is
particul arly appropriate here where the infringenment continued
after defendants had notice of this |awsuit and where defendants
stipulated at the first trial that their copyright violation was
"W llful" for purposes of the prejudgnent interest issue.

The next step is the calculation of the prejudgnent
interest. First, we nust determi ne what interest rate to apply.
"In federal question cases, the rate of prejudgnent interest is
conmitted to the discretion of the district court.” Sun Ship,
Inc. v. Matson Navigation Co., 785 F.2d 59, 63 (3d Cr. 1986);

Skretvedt, 372 F.3d at 208. G aham suggests that the average
annual prine rate is the appropriate nmeasure. It argues that the
court should use as its benchmark the defendants' cost of
borrowi ng, which G ahammaintains is 1.5%to 3% above the prine
rate. Gahamreasons that defendants should have to pay this sum
because they have had the interest-free use of the their w ongful
profits throughout the danages period and without this profit

t hey woul d have been required to obtain a bank | oan, on which

t hey woul d have paid interest. Thus, according to G aham

applying the prine rate to the verdict anmobunts is an accurate, if



conservative, estimate of what defendants must pay fully to
di sgorge their profits.

We disagree. Instead, we think that a preferable
approach is to consider what benefit would accrue to the
defendants fromthe investnent of those wongfully-obtained
nmoni es during the danages period. It is that anount of indirect
profit which nmust be added to the judgnent to ensure that
def endants di sgorge all benefits fromtheir infringenment. To
this end, we will apply the weekly average one-year constant
maturity Treasury yield, as published by the Board of Governors
of the Federal Reserve System (the "52-week T-Bill rate"). W do
so for two reasons. First, in the absence of actual evidence of
defendants' return on their investnents during this period,
"using the T-Bill rate permts the Court to avoid the specul ation
i nvol ved with determ ning whet her possibly higher-yielding, but

ri skier, investnents would have been successful ...." Mars, Inc.

v. Coin Acceptors, Inc., 513 F. Supp. 2d 128, 136 (D.N. J. 2007).

Second, the T-Bill rate is the federal statutory rate used to

cal cul ate post-judgnent interest. 28 U S C. 8 1961. Wile
noting that the rate of prejudgnent interest is a matter of the
district court's discretion, our Court of Appeals has al so stated
that "[i]n exercising that discretion, [] the court nay be guided
by the rate set out in 28 U S. C. 8§ 1961." Sun Ship, 785 F.2d at
63 (citations omtted). W consider the T-Bill rate to be a fair
approxi mati on of any benefit defendants' obtained fromthe use of

their wongfully obtained profits during the damages peri od.
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Finally, we nust decide how to cal cul ate the anount of
prej udgnent interest using the T-Bill interest rate. The
i nfringenent period for purposes of damages began on February 8,
2002. Relying on calcul ations by Gaham s expert, Dr. Richard
Gering, G aham has reconmended al l ocating the total judgnent
figures for each defendant to the individual years or parti al
years that conprise the danages period. At the danamges trial Dr.
Gering testified that USI earned a total of $7,307,657 and
Haughey earned a total of $1,072,330 over the full damages period
with respect to the insurance proposals containing infringing
| anguage. Dr. Gering determ ned what percentage of these totals
was earned in each year of the danmages period, 2002 through 2005.
Dr. Gering has now applied these sane percentages to the jury
awar ds of $1, 400, 000 agai nst USI and $268, 000 agai nst Haughey.
Having thus allotted the jury verdicts to the separate years from
2002 t hrough 2005, Dr. Gering cal cul ated prejudgnment interest for
each of the years from 2002 through January 31, 2008.

Def endants take issue with Dr. Gering's nethod. They
assert that it is inaccurate because there is no way to know
whet her the jury conputed its verdict in the sanme proportion for
each year as Dr. Cering or conputed the defendants' infringing
profits for each year in the sane manner. While we recognize
that Grahamis nmet hod does require that assunption, we find this
met hod to be sufficiently accurate for the purpose of calculating
interest. Prejudgnent interest does not have to be conputed with

perfect exactitude. See Skretvedt, 372 F.3d at 208. Thus, in

- 8-



perform ng our calculation, we will apportion the total verdict
anount anong the years and partial years of the damages period as
done by Dr. Gering. Having done that, we will nultiply the
apportioned verdict anount for each year by the T-Bill rate, and
add the resultant suns, conpounding the interest annually.?* This
results in an award of prejudgnent interest of $209,513 agai nst
def endant USI and of $40, 814 agai nst defendant Haughey.
Accordingly, the notion of Grahamto anmend judgnent to
i nclude prejudgnment interest will be granted. W wll enter an
anended j udgnent agai nst defendant USI in the anount of
$1, 609,513 ($1, 400,000 + $209, 513) and agai nst def endant Haughey
in the amount of $308, 814 ($268, 000 + $40, 814).

1. The calculations provided to the court by both G aham and the
defendants all assune that interest will be conpounded annually.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
WLLIAM A. GRAHAM COVPANY ) Cl VIL ACTI ON
V.

THOVAS P. HAUGHEY, et al. NO. 05-612
ORDER

AND NOW this 2nd day of April, 2008, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of plaintiff WIIliam A G aham Conpany
to anend judgnment to include prejudgnment interest is GRANTED,

(2) an anended judgnent is entered in favor of
plaintiff WIlliam A G aham Conpany and agai nst def endant USI
M dAtlantic, Inc. in the anbunt of $1,609,513; and

(3) an anended judgnent is be entered in favor of
plaintiff WIlliam A G aham Conpany and agai nst defendant Thomas
P. Haughey in the anmount of $308, 814.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



