IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GCvil Action
No. 06- CV-01883

DAVI D STI NEBECK
Plaintiff
VS.
SALVATORE CUTRONA, SR and
ALBRI GHT COLLEGE, a Pennsyl vani a
Nonprofit Corporation,

Def endant s

NOW this 28!" day of March, 2008, upon consideration
of Defendants’ Joint Mdtion for Summary Judgment, which notion
was filed August 29, 2007; upon consideration of the briefs of
the parties; and for the reasons expressed in the acconpanying
Menor andum

| T 1S ORDERED t hat Defendants’ Joint Mtion for Sunmary

Judgnent is granted in part and denied in part.

| T IS FURTHER ORDERED t hat Defendants’ Joint Mtion for

Summary Judgnent regarding Counts I, Ill, IV and V of
plaintiff’s Arended Conplaint is granted.
| T IS FURTHER ORDERED that Counts II, IIl, 1V and V of

plaintiff’s Arended Conplaint filed August 7, 2006 are di sm ssed.
| T IS FURTHER ORDERED t hat Defendants’ Joint Mdtion for

Summary Judgnent regarding Count | of plaintiff’s Arended
Conpl ai nt is deni ed.
BY THE COURT:

[s/ JAMES KNOLL GARDNER
Janmes Knol | Gardner
United States District Judge
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APPEARANCES:

E. DANI EL LARKI N, ESQUI RE
On behal f of Plaintiff

JOSEPH D. MANCANO, ESQUI RE
On behal f of Defendant Sal vatore Cutrona Sr.

ALFRED J. D ANGELO, JR., ESQU RE

JOSEPH P. SIRBAK, |1, ESQU RE
On behal f of Defendant Al bright Coll ege

* * *

MEMORANDUM

JAVES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendants’ Joint
Motion for Sunmary Judgnent, which notion was filed August 29,
2007. Plaintiff's Brief in Opposition to Defendants’ Joint
Motion for Summary Judgnent was filed Septenber 18, 2007. For

t he reasons expressed below, | grant in part, and deny in part,



Def endants’ Joint Mtion for Summary Judgnent.

Specifically, |I conclude that there are genui ne issues
of material fact whether defendant Al bright Coll ege breached
plaintiff’s enploynent contract by term nating his enpl oynent as
Provost, Vice President of Academ c Affairs and Academ c Dean of
the college, as alleged in Count | of plaintiff’s Amended
Complaint. | further conclude that there are no genuine issues
of fact regardi ng whether Al bright College breached a contract
with plaintiff by failing to conplete a perfornmance assessnent of
plaintiff regarding his duties as Interim President of the
col l ege, as alleged Count I11.

Finally, | conclude that there are no genui ne issues of
mat eri al fact concerning whet her defendant Sal vatore Cutrona, Sr.
tortiously interfered with any existing or prospective
contractual relations of plaintiff, as alleged in Counts II, IV
and V of plaintiff’'s Arended Conpl ai nt.

JURI SDI CT1 ON

Jurisdiction in this action is based on diversity of
citizenship. See 28 U.S.C. § 1332. Plaintiff David Stinebeck is
a resident of the Commonweal th of Massachusetts. Defendant
Sal vatore Cutrona Sr. is a resident of the Commonweal t h of
Pennsyl vani a. Defendant Al bright College is a Pennsyl vania
nonprofit corporation. The anount in controversy is in excess of

$75, 000.



VENUE
Venue i s proper because plaintiff alleges that the
facts and circunstances giving rise to the causes of action
occurred in Berks County, Pennsylvania which is within this
judicial district. 28 U S.C 88§ 118, 1391.

PLAI NTI FF* S CLAI M5

On August 7, 2006 plaintiff David Stinebeck filed a
five-count Amended Conpl ai nt agai nst defendants Sal vatore
Cutrona, Sr. and Al bright College. Plaintiff’s Anmended Conpl ai nt
is the operative pleading in the case.

Count | alleges a cause of action for breach of
contract agai nst defendant Al bright College for the term nation
of plaintiff’s enploynent contract as coll ege Provost, Vice
Presi dent of Academ c Affairs and Academ c Dean. Count |l avers
a cause of action against defendant Salvatore Cutrona, Sr. for
tortious interference with contract by causing the term nation of
plaintiff’s enpl oynent contract by Al bright Coll ege.

Count 111 is a separate cause of action for breach of
contract by plaintiff against defendant Al bright College for
failure to conduct a performance assessnment of plaintiff as
InterimPresident of the college. Count IV asserts a cause of

action for tortious interference wth contract by defendant



Sal vatore Cutrona, Sr. for causing the College's failure to
conduct the performance assessnent of plaintiff.

Finally, Count V alleges a cause of action against
def endant Sal vatore Cutrona, Sr. for tortious interference with
prospective contractual relations by causing the College’s
failure to conduct the perfornmance assessnent.

STANDARD OF REVI EW

In considering a notion for summary judgnent, the court
must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnment

as a matter of law" Fed.R Gv.P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986);

Federal Honme Loan Mortgage Corporation v. Scottsdal e | nsurance

Conpany, 316 F.3d 431, 433 (3d Cr. 2003). Only facts that may
affect the outcone of a case are “material”. Mor eover, al
reasonabl e i nferences fromthe record are drawn in favor of the

non- novant. Anderson, supra.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. See Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 857-858 (3d Cr. 2000).



Plaintiff cannot avert summary judgnent with
specul ation or by resting on the allegations in his pleadings,
but rather nust present conpetent evidence fromwhich a jury

could reasonably find in his favor. R dgewdod Board of Education

v. NE for ME. , 172 F. 3d 238, 252 (3d G r. 1999); Wods v.

Bent sen, 889 F. Supp. 179, 184 (E.D. Pa. 1995).
FACTS

Based upon the pl eadings, record papers, depositions,
exhi bits, and the uncontested conci se statenment of facts
subm tted by defendant, the pertinent facts are as foll ows.

Plaintiff David Stinebeck came to Al bright College in
May 2002 when he was selected for the position of Provost, Vice
President of Academ c Affairs and Academ c Dean of the Coll ege
(collectively the “Provost” position). The ternms and conditions
of plaintiff’s enploynent as Provost are governed by a one-page
enpl oynent contract dated January 14, 2002 and effective May 1,
2002 (“the Provost Contract”).

The Al bright Coll ege Personnel Policy Manual, dated
Septenber 1, 1995 is expressly incorporated into plaintiff’s
Provost Contract. One provision of the personnel manual is that
an enpl oyee may be termnated if his continued enploynment is
contrary to the best interests of the Coll ege.

On February 19, 2004 the 13'" Presi dent of Al bright

Col | ege was conpelled to resign. On February 20, 2004 the Board



of Trustees chose plaintiff to serve as Acting President.

Def endant Sal vatore Cutrona, Sr., Chairman of the Board of
Trustees, wote to the officers of the Board recomendi ng
plaintiff as InterimPresident. The Executive Conmttee of the
Board approved M. Cutrona’s reconmendati on and sel ected
plaintiff as Interim President effective June 1, 2004.

Plaintiff accepted the position. On August 10, 2004 he
signed an enpl oynent agreenent (“the Interim President Contract”)
governing the terns of his relationship with the coll ege during
his service as InterimPresident. Plaintiff advised defendants
that he intended to be a candidate for the position of 14"
President of Al bright College and understood that he m ght not be
sel ected even though he was serving as Interim President.

Pursuant to the ternms of the InterimPresident
Contract, plaintiff’s enploynent would continue until appoi ntnent
of the 14'" President. |f someone other than plaintiff were
selected as the new President, plaintiff would return to his
former position of Provost, and his contractual term as Provost
woul d be extended for a period equal to the tinme he spent as both
Acting and Interim President.

The Interim President Contract further provided that
Al bright College and plaintiff would nutually agree upon criteria
for conducting an evaluation of plaintiff’s perfornmance as

InterimPresident. The InterimPresident Contract did not



include a deadline for conpletion the evaluation. Plaintiff
never requested that the evaluation be conpleted, and there is no
indication in the record that plaintiff and the coll ege ever
agreed upon criteria for conducting an evaluation of his
per f or mance.

On February 21, 2004 the Board of Trustees created an
i ndependent Search Committee to eval uate prospective candi dates
and ultimately recomend which candi date shoul d be sel ected as
the 14'" President. The Search Conmittee included nine trustees,
three faculty menbers, two nmenbers of the college staff and two
students. The Search Committee started with a candidate |ist of
approximately 130 persons and narrowed it to twelve candi dates.
The Search Committee interviewed each of the twelve and cane up
with three finalists. On January 31, 2005 plaintiff was notified
that he was not one of the three finalists.

Two of the three finalists withdrew from consi deration
At that tinme, defendant Cutrona reconmended that plaintiff be
included as a finalist and argued on his behalf to the Co-Chairs
of the Search Commttee. However, his recomendati on was
rejected. Moreover, the Board of Trustees accepted the Search
Commi ttee recomrendation that plaintiff and any other rejected
candi date not be reconsidered for the position.

Utimately, Dr. Lex O MMIllan, Ill, was chosen and

formally assuned the position of 14'" President of Al bright



Col | ege on May 2, 2005. Concurrently, plaintiff was restored as

Provost of Al bright College, took a | eave of absence, and noved
to Massachusetts.

On July 15, 2005 President MM Il an infornmed plaintiff
that he was termnating plaintiff’s enploynent at the end of
plaintiff's | eave of absence, effective July 31, 2005. President
MM I lan term nated Dr. Stinebeck’s enpl oynent because he
concluded it was in the best interests of the Coll ege.

PROCEDURAL HI STORY

Because of the issues involved in the disputes
concerning res judicata, collateral estoppel, claimpreclusion
and issue preclusion, it is necessary to set forth in sone detai
the intertw ned procedural history between the parties’

Pennsyl vani a state cause of action (presided over by Judge
Scott E. Lash of the Court of Common Pl eas of Berks County) and
this federal cause of action.

On April 14, 2005 plaintiff filed a Conplaint in the
Court of Common Pl eas of Berks County, Pennsylvania captioned

St ei nbeck v. Cutrona, case nunber 05-4864 (“Berks County

action”). In that case, plaintiff alleged defamation and
tortious interference with prospective contractual relations
agai nst Sal vatore Cutrona, Sr.

On February 17, 2006 defendant Cutrona filed a Mdtion



for Summary Judgnment in the Berks County case. On March 20, 2006
plaintiff responded to defendant’s notion for summary judgnent.
Mor eover, that same day, plaintiff filed a Praeci pe pursuant to
Rul e 229 of the Pennsylvania Rules of G vil Procedure requesting
the Prothonotary of Berks County to discontinue his case w thout
prejudice. On March 22, 2006 the Prothonotary of Berks County
di scontinued the action.
Approxi mately six weeks |later, on May 3, 2006,
plaintiff filed the within federal action against defendants
Al bright Coll ege and Sal vatore Cutrona, Jr. On My 26, 2006
Sal vatore Cutrona, Sr. filed a Petition to Strike Of
Di scontinuance in the Berks County action. On Septenber 26, 2006
the Berks County action was reopened by Judge Lash
On January 5, 2007 a Rule 16 tel ephone status
conference was conducted by me with counsel for the parties.
During the tel ephone conference, counsel for the parties agreed
on a nunber of issues and to certain deadlines. Three specific
agreenents pertinent to the within notion are that:
(1) all past and future discovery produced by any
party in the related state court action currently
pending in the Court of Common Pl eas of Berks
County, Pennsylvania will be deened to have been
produced in this action;
(2) in the event that the currently pending state
court action is not resolved by the tine that
responses to any notion for summary judgnent or
ot her dispositive notion are filed and served,

this case will be placed in civil suspense pending
resolution of the state court action; and

-10-



(3) every sixty days plaintiff’s counsel shal
advi se the undersigned concerning the status of
the state court action.
See January 5, 2007 Rule 16 Status Conference Order (Docket Entry
No. 18).

On June 20, 2007 Judge Lash entered a Decision and
Order granting defendant’s notion for sunmary judgnent. Judge
Lash dism ssed plaintiff’s clainms for tortious interference and
defamation. The defamation claimis of no inport to this action,
however, the tortious interference claimis.

Judge Lash based his dismssal of plaintiff’s tortious
interference claimon four separate independent grounds: (1) the
| ack of record evidence that M. Cutrona interfered with the
InterimPresident Contract or with plaintiff’s candi dacy for the
14" President of Al bright College; (2) the lack of record
evidence that M. Cutrona caused the perfornmance assessnent of
plaintiff not to be perfornmed; (3) the lack of record evidence
that a performance assessnent of plaintiff would have |ikely
resulted in plaintiff’s nom nation as the 14'" Presi dent of
Al bright College; and (4) the fact that M. Cutrona was acting
not as a third party but as an agent of Al bright College at al
rel evant tines.

On July 20, 2007 plaintiff appeal ed Judge Lash’s
Deci sion and Order to the Superior Court of Pennsylvania. As of

the date of this Menorandum and Order neither plaintiff, nor
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def endants, have advised ne that the Superior Court has ruled on

plaintiff's appeal. On August 29, 2007 Defendants’ Joint Mdtion
for Summary Judgnent was filed in this court.

PROCEDURAL BACKGROUND

By ny Rule 16 Status Conference Order dated January 5,
2007 any party filing a notion for summary judgnent was required
to file a brief, together with “a separate short concise
statenent, in nunbered paragraphs, of the material facts about
whi ch the noving party contends there is no genuine dispute.”
The conci se statenent of facts was required to be supported by
citations to the record and, where practicable, relevant portions
of the record were to be attached.

In addition, ny Order provided that any party opposing
a notion for summary judgnent was required to file a brief in
opposition to the notion and “a separate short conci se statenent,
respondi ng i n nunbered paragraphs to the noving party’s statenent
of the material facts about which the opposing party contends
there is a genuine dispute, with specific citations to the
record, and, where practicable, attach copies of the rel evant
portions of the record.” (Enphasis added.)

Moreover, nmy Order provided that if the noving party
failed to provide a concise statenent, the notion may be denied

on that basis alone. Wth regard to the opposing party, ny O der

-12-



provided: “All factual assertions set forth in the noving party’s

statenent shall be deened admitted unless specifically denied by
t he opposing party in the manner set forth [by the court].”

In this case, defendants filed a concise statenent of
facts in support of their notion. However, while plaintiff filed
opposition to defendants’ concise statenent, he did not do so in
the manner set forth in ny January 22, 2003 Order. Specifically,
plaintiff failed to provide specific citations to the record for
any counter avernent of fact except in paragraph 44 of the
Response of Plaintiff Disputing Various Nunbered Statenents in
Def endants’ Joint Statenent of Undi sputed Facts, which response
was filed Septenber 18, 2007.

The requirenent for a concise statenent and a
responsi ve conci se statement is consistent with the requirenent
of Rule 56 of the Federal Rules of Cvil Procedure that the
nmovi ng party provide proof that there are no genuine issues of
mat eri al fact which would prevent himfrombeing entitled to
judgnent as a matter of |aw. Moreover, in response, the non-
moving party (in this case plaintiff) may not rest on his
pl eadi ngs, but mnmust cone forward with conpetent evidence that

denonstrates a genuine issue of material fact. R dgewsod, supra.

In addition, Rule 83(b) of the Federal Rules of G vil

Procedure provides:

-13-



A judge may regul ate practice in any
manner consistent with federal law, rules
adopted under 28 U.S.C. 88 2072 and 2075, and
| ocal rules of the district. No sanction or
ot her di sadvantage nay be inposed for
nonconpl i ance with any requirenent not in
federal |aw, federal rules, or local district
rul es unless the alleged violator has been
furnished in the particular case with actua
notice of the requirenent.

Thus, even if nmy requirenment for a separate concise
statenent were not consistent with Rule 56, | gave plaintiff
actual notice of ny requirenent, and it was clearly not conplied
with.

Accordingly, for the purposes of the within notion,
deemadnmtted all facts contained in paragraphs 1-43 and 45-57 of
Def endants’ Joint Statenent of Undi sputed Facts fil ed August 29,
2007.

PLAI NTI FF* S AFFI DAVI T

I n support of his opposition to defendants’ within
nmotion, plaintiff submtted a 20-page Affidavit dated
Septenber 14, 2007. 1In their reply brief, defendants oppose
consideration by the court of plaintiff’s Affidavit because they
allege that the Affidavit relies extensively on inadm ssible
hearsay; it is self-serving; contains entirely new facts not
identified at any point in discovery, including during
plaintiff’s four-day deposition; and, in part, directly
contradicts plaintiff’s deposition testinony. Defendant further

contends that plaintiff’s Affidavit cones squarely within the

-14-



“sham af fi davit doctri ne”.

Plaintiff did not seek permssion to file a surreply to
plaintiff's reply brief. Thus, plaintiff has not opposed the
defendant’s request for the court to disregard the Affidavit.
Notw t hstanding plaintiff’s | ack of opposition, for the foll ow ng
reasons | conclude that consideration of plaintiff’s
Septenber 14, 2007 Affidavit is inappropriate in determ ning
whet her there are any genuine issues of material fact in this
matter.

In Jinmnez v. Al Anerican Rathskeller, Inc.,

503 F.3d 247 (3d Gr. 2007), the United States Court of Appeals
for the Third Crcuit recently analyzed the history and conti nued
applicability of the “shamaffidavit doctrine”. In that case,
the Third Crcuit reiterated that the doctrine is an inportant
tool for judges in “sorting the wheat fromthe chaff” in
determ ni ng whether there are any “genuine factual issues that
properly can be resolved only by a finder of fact because they
may reasonably be resolved in favor of either party.”
503 F.3d at 253.

“A sham affidavit is a contradictory affidavit that
indicates only that the affiant cannot maintain a consistent
story or is wlling to offer a statenent solely for the purpose

of defeating summary judgnent.” 1d.

-15-



In reviewwng plaintiff’s affidavit, | conclude that it
is partially contradictory of his deposition testinony.
Moreover, plaintiff’s excuse that he was confused by the
obj ections made by his | awer during his deposition is
unper suasi ve because plaintiff had the opportunity to review his
deposition and coul d have cleared up any problens |ong before the
within Affidavit was submtted. Furthernore, | conclude that
nost of the Affidavit involves information that is collateral to
the issues involved in this case, and does not create any issues
of fact that are material to this litigation

In addition, plaintiff’'s Affidavit is clearly self-
serving. Plaintiff attenpts to paint a picture of hinself as the
best applicant for the position of President and to attenpt to
create a factual picture, wthout any factual support, to create
illusory factual disputes.

However, as noted by defendants, the Affidavit does not
(1) refute the Search Commttee’s decision that at |east three
candi dates were better qualified than plaintiff; (2) provide
evi dence that a performance revi ew was ever requested by him
(3) provide evidence that there was a specific date by which it
was required to be conpleted; or (4) refute the testinony and
affidavits of other wi tnesses that the review woul d have been
acconplished at the end of the academi c year in conjunction with

all other staff reviews.

-16-



Self-serving affidavits are generally entitled to
little weight and are insufficient to raise genuine issues of
material fact in the absence of other factual support in the

record. Dyszel v. Marks, 6 F.3d 116, 129 (3d Cr. 1993);

Slowiak v. Land O Lakes, Inc., 987 F.2d 1293, 1295 (7" Gr.

1993).

Finally, plaintiff’'s Affidavit is rife with hearsay.
“‘Hearsay’ is a statenent, other than one nade by the decl arant
while testifying at the trial or hearing, offered in evidence to
prove the truth of the matter asserted.” Fed.R Evid. 801(c).
Hearsay is not adm ssible except in certain circunmstances, none
of which plaintiff has established here. Fed.R Evid. 802, 803-
807.

Throughout his Affidavit, plaintiff explains what
others said to himand about him However, plaintiff has not
i ndi cated where any of the statenents he attributes to others are
contained in the record. Pursuant to ny January 5, 2007 Rule 16
Status Conference Order and the dictates of Rule 56 of the
Federal Rules of Cvil Procedure, it is plaintiff’s
responsibility to present the court with conpetent evidence to
defeat summary judgnent. For all of the reasons set forth above,
the Affidavit submtted here falls considerably short of
providing the court anything useful in defense of the within

nmotion. Accordingly, little weight was given above to the

-17-



Affidavit in setting forth the facts pertinent to the issues
involved in this case and the within notion

DI SCUSSI ON

Cont enti ons

Def endants Al bright Coll ege and Sal vatore Cutrona, Sr.
contend that certain clains and issues contained in plaintiff’s
Amended Conpl aint are precluded or barred by either the doctrine
of res judicata (claimpreclusion), collateral estoppel (issue
preclusion), or both. Specifically, defendants contend that
Counts Il, Il1l, IV and V are barred by the doctrine of collatera
estoppel and that Count V is also barred by the doctrine of res
judicata. The basis for defendants’ contentions are the findings
and concl usions contained in the June 20, 2007 Decision and O der
of Judge Lash in the Berks County action.

Plaintiff asserts that he has tinely appeal ed Judge
Lash’s Decision and Order and contends that the Decision and
Order are not final until all appeals are exhausted. Plaintiff
does not address defendants’ coll ateral estoppel argunment.

For the follow ng reasons, | agree with defendants that
Counts Il, IV and V are barred by the doctrine of collateral
estoppel and that Count V is also barred by the doctrine of res
judicata. However, | disagree with defendants that Count Il is
barred by coll ateral estoppel. Furthernore, | conclude that

plaintiff is incorrect. Judge Lash’s Order is a final Oder for
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t hese purposes notw thstanding plaintiff’s appeal of that Order.

Choi ce of Law

When determ ning the preclusive effect of a state-court
judgnent, the United States Suprene Court has interpreted the
“full faith and credit clause”, codified in 28 U S.C. § 1738, to
require a federal court to apply the preclusion | aw of the State

in which judgnment was rendered. MNasby v. Crown Cork and Seal

Co., Inc., 888 F.2d 270, 276 (3d Cr. 1989). Because this

j udgment was rendered in Pennsylvania, | apply Pennsyl vania | aw

Res Judi cata

Pennsyl vania | aw requires four elenents to be identical
between two actions in order to invoke the doctrine res judicata.
Specifically, the two actions nust share an identity of: (1) the
t hi ng sued upon or for; (2) the cause of action; (3) the persons
and parties to the action; and (4) the capacity of the parties to

sue or be sued. O Leary v. Liberty Miutual Insurance Co.,

923 F.2d 1062 (3d Cir. 1991); MNasby, supra.

Further, there is no bright-line test for determning
whet her the causes of action in two suits are identical for res
judicata purposes. O lLeary, 923 F.2d at 1065. Neverthel ess,
courts have identified several criteria relevant to maki ng such a
determ nati on

The criteria are: (1) whether the acts conpl ai ned of
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and the demand for relief are the sane, that is, whether the
wrong for which redress is sought is the same in both actions;

(2) whether the theory of recovery is the same; (3) whether the

W t nesses and docunents necessary at trial are the sane, that is,
whet her the sanme evidence necessary to maintain the second action
woul d have been sufficient to support the first; and (4) whether

the material facts are the sane. O Leary, supra.

In the Berks County action, plaintiff alleged two state
| aw causes of action against Salvatore Cutrona, Sr., defamation
and tortious interference with prospective contractual relations.
The defamation claimis of no inport to this notion. However,
the tortious interference with prospective contractual rel ations
claimis at issue in this case.

Specifically, in the Berks County action before Judge
Lash, plaintiff alleged that defendant Cutrona interfered with
his prospective contract as the 14'" President of Al bright
Col | ege by preventing the performance assessnment contenplated in
his InterimPresident Contract from being perfornmed. In Count V
of the within action plaintiff makes the sane exact clai magai nst
def endant Cutrona.

Based upon the explanation of plaintiff’'s claimin
Judge Lash’s Decision and Order in the Berks County case and a
review of plaintiff’s Amended Conplaint in this matter, |

conclude that the thing sued upon or for, the cause of action,
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t he persons and parties to the action and the capacity of the

parties to sue or be sued are all identical in both action.

O Leary, supra.

Mor eover, looking at the four criteria established by
the Third Crcuit in Oleary, it is equally clear fromthe record
that the wong for which redress is sought is the sane in both
actions, the theory of recovery is the sane, the wtnesses and
docunents necessary at trial are the sane and the material facts
of both actions are the sane.

The parties to both actions are the same. The w ong
asserted, interference with prospective contractual relations by
M. Cutrona by preventing the perfornmance assessnent, is exactly
the same in both actions. By ny January 5, 2007 Rule 16 Status
Conference Order, all discovery in the Berks County action was
deened to be produced in this action. Defendant contends,
wi t hout opposition, that no additional discovery was taken in
this case, outside of the discovery taken in the Berks County
action. Thus, the witnesses and docunents and the material facts
of both actions are the sane.

Therefore, Judge Lash’s June 20, 2007 Deci sion and
Order constitutes a final judgnent that bars plaintiff’s re-
litigation of the exact claimin this court under the doctrine of

res judicata. Accordingly, | grant defendants’ notion for
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summary judgnent regarding Count V of plaintiff’s Amended
Conpl ai nt .

Col | ateral Est oppel

As noted above, defendant seeks summary judgnment on

Counts Il, Ill, IV and V of plaintiff’s Amended Conpl ai nt based
upon the doctrine of collateral estoppel. Count Ill involves a
claimfor breach of contract, and Counts Il, IV and V invol ve

clainms for tortious interference with current or prospective
contractual relations.

Pennsyl vani a | aw adopts the requirenents of the
Rest at ement (Second) of Judgnments and recogni zes the preclusive

effect of collateral estoppel. O Leary, supra. Further,

Pennsyl vania | aw maintains that a prior determ nation of a | egal
issue is conclusive in a subsequent action where the follow ng
five elenents are net: (1) an issue decided in a prior action is
identical to one presented in a later action; (2) the prior
action resulted in a valid, final judgnment on the nerits; (3) the
party agai nst whom col | ateral estoppel is asserted was a party to
the prior action, or is in privity with a party to the prior
action; (4) the party agai nst whom col | ateral estoppel is
asserted had a full and fair opportunity to litigate the issue in
the prior action; and (5) the determnation in the prior

proceedi ng was essential to the judgnent. Cty of Pittsburgh v.

Zoni ng Board of Adjustnent of Gty of Pittsburgh, 522 Pa. 44, 55,
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559 A 2d 896, 901 (1989); Rue v. K-Mart Corporation, 552 Pa. 13,

17, 713 A 2d 82, 84 (1998).

A judgnent is valid when it has been rendered by a
court of conpetent jurisdiction and when the party agai nst whom
judgnent is rendered either has submtted to the jurisdiction of
the court or has been afforded adequate notice. Although the
parties may have unexhausted avenues of direct appeal in state
court, this does not undermne the finality of the judgnment for
the purpose of collateral estoppel. O leary, 923 F.2d at 1066,
n.6. “An issue is actually litigated when it is properly raised
by the pleadings or otherwise, and is submtted for
determnation, and it is determned.” O Leary, 923 F.2d at 1066,

(quoting Restatenent (Second) of Judgnents, § 27, coment d,

at 255 (1982)).

The el ements needed to satisfy liability under
Pennsyl vania law for tortious interference with contract,
exi sting or prospective are as follows: (1) the existence of a
contractual, or prospective contractual relation between the
conplainant and a third-party; (2) purposeful action by the
def endant specifically intended to harmthe existing relation or
to prevent a prospective relation fromoccurring; (3) absence of
privilege or justification on the part of the defendant; and
(4) actual legal damage as a result of defendant’s conduct.

Crivelli v. CGeneral Mtors Corporation, 215 F.3d 386, 394
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(3d Cir. 2000) (citing Strickland v. University of Scranton,

700 A.2d 979, 985 (Pa. Super. 1997)).

In addition to the foregoing el ements, when the claim
is one for interference wwth a prospective business relationship,
as opposed to one currently existing, plaintiff nust establish a
reasonabl e i kelihood or probability that the anticipated

busi ness relationship will be consummated. Behrend v. The Bel

Tel ephone Conpany of Pennsylvania, 242 Pa. Super. 47, 60-62,

363 A 2d 1152, 1159-1160 (Pa. Super. 1976), vacated on ot her
grounds by 473 Pa. 320, 374 A 2d 536 (Pa. 1977).

The el enments needed to establish liability for breach
of contract pursuant to Pennsylvania |law are (1) the existence of
a contract, including its essential ternms; (2) a breach of a duty

i nposed by the contract; and (3) resultant danmages. WIllians v.

Nat i onwi de Mutual | nsurance Conpany, 750 A 2d 881, 884

(Pa. Super. 2000).

In the Berks County case, Judge Lash based his
di sm ssal of plaintiff’'s tortious interference claimon four
separate i ndependent grounds: (1) the lack of record evidence
that M. Cutrona interfered wwth the InterimPresident Contract
or with plaintiff’s candidacy for the position of 14'" President
of Al bright College; (2) the lack of record evidence that M.
Cutrona caused the performance assessnent of plaintiff not to be

per f or med; (3) the lack of record evidence that a performance
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assessnment of plaintiff would have likely resulted in plaintiff’s
nom nati on as the 14'" President of Al bright College; and (4) the
fact that M. Cutrona was acting not as a third party, but as an
agent of Albright College at all relevant tines.

Counts Il, IV and V of plaintiff’s Anmended Conpl ai nt
are clains for tortious interference with contract, existing or
prospective, agai nst defendant Cutrona. All three causes of
action include an elenent that a contractual, or prospective
contractual, relation exists between the conpl ai nant and a third-
party. Judge Lash determ ned that M. Cutrona was acting not as
a third party but as an agent of Al bright College at all relevant
times. Thus, Judge Lash determ ned that any inducenent by M.
Cutrona to cause Al bright College not to performany contract
with plaintiff cannot be considered interference by one who is
not a party to the contract.

In applying the factors required for coll ateral
estoppel, the issue decided by Judge Lash is identical to one
presented in this action; the Berks County case resulted in a
valid, final judgnent on the nerits; the party agai nst whom
collateral estoppel is asserted (i.e. plaintiff) was a party to
the prior action; plaintiff had a full and fair opportunity to
litigate the issue in the Berks County action; and Judge Lash’s
determ nation in the Berks County case was essential to the

j udgnent entered.
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Thus, | conclude that regarding Counts Il, IV and V
def endant has satisfied all the elenents of issue preclusion.

See Gty of Pittsburgh, supra. Because of M. Cutrona’ s |egal

status as an agent of the College, plaintiff is unable to prove
that M. Cutrona interfered with either an existing or
prospective contract. Therefore, plaintiff cannot satisfy al
the el enments of the causes of action in Counts Il, IV and V.
Accordingly, | grant defendants’ notion for sumrary judgnment on
Counts Il, IV and V and dismss themfromplaintiff’s Anended
Conpl aint . ?

Count 111 is a claimfor breach of contract against
Al bright College for failing to conduct a perfornmance assessnent
of plaintiff. Defendant contends that the issue of the
performance assessnent was litigated in the Berks County case for
pur poses of precluding Count Il11. Specifically, defendants argue
t hat Judge Lash determ ned that the lack of a tinely perfornmance
eval uation did not inpact plaintiff’s candi dacy as the 14th
President; and thus, plaintiff is unable to establish resultant

damages in his breach of contract action in this case.

di sagr ee.
! I note that | would al so grant defendants’ notion for summary
judgrment on the nerits regarding Counts II, IV and V. Specifically, | agree

wi th, and adopt the reasoning and analysis of, both the June 20, 2007 Deci sion
and Order of Judge Lash in the Berks County case and that contained in the
Menor andum of Law in Support of Defendants’ Joint Mdtion for Sunmary Judgnent.
More specifically, | conclude that defendant Cutrona was an agent of Al bright
Col l ege and that plaintiff has produced no record evidence that M. Cutrona
interfered in any way with his existing or prospective contracts with the

Col | ege.
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The issue decided in the Berks County action is not
identical to one presented in this action. Judge Lash determ ned
that the record there did not establish that if a perfornance
assessnment had been submitted in a tinmely manner to the Search
Commttee, this would have likely resulted in plaintiff’s
nom nation as the 14'" President. This conclusion was nade in
t he context of whether there was a reasonable |ikelihood or
probability that plaintiff’s future business arrangenent woul d be
consunmated as an el enent of his claimfor tortious interference
Wi th a prospective contract, not in the context of resulting
damages froma breach of contract, which is the claimat issue
her e.

Because | conclude that there is not an identity of
i ssues, | conclude that application of the doctrine of collateral
estoppel is not appropriate on this claim and no further
di scussion of the other factors is necessary.

Breach of Enpl oynent Contract

Count | of plaintiff’s Arended Conpl ai nt asserts a
cause of action for breach of contract agai nst defendant Al bright
Coll ege for termnation of his enploynent as Provost, Vice
President of Academc Affairs, and Academ c Dean. Plaintiff
asserts that his term nation breached the Interim President
Contract signed August 10, 2004. Specifically, plaintiff

contends that pursuant to the InterimPresident Contract, he was
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entitled to an extension of his termas Provost for a period of
time equal to the tinme he served as Acting and Interim President
of Albright College in the event that he was not chosen as the
14" President of the Coll ege.

Def endant Al bright Coll ege contends that it had the
right to termnate plaintiff under his Provost contract if it
concluded that it was in the best interests of the Coll ege.
Because | conclude that application of the two contracts creates
anbiguities regarding the rights and duties under the contract,
and that these anbiguities nust be resolved by a jury, | conclude
that summary judgnent regarding Count | is inappropriate.

Under the Pennsylvania comon | aw of contracts, “a
witing nust be interpreted as a whole, giving effect to all its

provisions.” Atlantic Richfield Conpany v. Razum c, 480 Pa. 366,

372, 390 A 2d 736, 739 (1978). “Wiere several instrunents are
made as part of one transaction they will be read together, and
each will be construed with reference to the other; and this is
so al though the instrunents nmay have been executed at different
times and do not in terns refer to each other.” Huegel v.

Mfflin Construction Conpany, Inc., 796 A. 2d 350, 354-355

(Pa. Super. 2002)(internal citation and quotations omtted).
A court may not interpret one aspect of a contract in a

manner that annuls another part of the contract. Meeting House

Lane, Ltd. v. Melso, 628 A 2d 854, 857-858 (Pa. Super. 1993).
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Moreover, “[i]t is well settled that before a court may interpret
a contract in such a way as to reach an absurd result, it nust
endeavor to reach an interpretation that is reasonable in |ight

of the parties’ intentions.” Enpire Sanitary Landfill, Inc. V.

Ri verside School District, 739 A 2d 651, 655 (Pa. Conmw. 1999)

(citing Pocono Manor Association v. Allen, 337 Pa. 442,

12 A 2d 32 (1940)).

“The intent of the parties to a witten contract is
deened to be in the witing itself, and when the words are clear
and unanbi guous the intent is to be gleaned exclusively fromthe

express | anguage of the agreenent”. Delaware County v. Del aware

County Prison Enpl oyees | ndependent Uni on, 552 Pa. 184, 189,

713 A.2d 1135, 1137 (1998)(internal citation omtted). “[T]he
focus of interpretation is upon the terns of the agreenent as
mani festly expressed, rather than as, perhaps, silently

intended.” Steuart v. MChesney, 498 Pa. 45, 49, 444 A 2d 659,

661 (1982) (enphasis in original).

In order to construe the neaning of a contract under
Pennsyl vani a common | aw, the court nust make a threshold
determ nati on whether the contract contains an anbiguity.

Steuart, supra. The court interprets, as a matter of |law, the

terms of the contract insofar as they are clear. The court also
determ nes the existence of any anbiguity.

I f an anbiguity is found, “the resol ution of
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conflicting parol evidence relevant to what the parties intended
by the anbi guous provision is for the trier of fact.”

Hut chi son v. Sunbeam Coal Corporation, 513 Pa. 192, 201,

519 A 2d 385, 390 (1986). As a general rule, where the | anguage
of a contract is anmbiguous and two |logical interpretations of the
provi sion are offered, the anbiguous provision is construed

against the drafting party. Profit Wze Marketing v. West,

812 A 2d 1270, 1274 (Pa. Super. 2002).
Pennsyl vani a | aw defines a contract as “anbiguous if it
is reasonably susceptible of different constructions and capabl e

of being understood in nore than one sense.” Kripp v. Kripp,

578 Pa. 82, 91, 849 A 2d 1159, 1163 (2004). To determ ne the

exi stence of anbiguity, the court nmay consider “the words of the
contract, the alternative neani ng suggested by counsel, and the
nature of the objective evidence to be offered in support of that

meani ng.” Mellon Bank, N.A v. Aetna Business Credit, Inc.,

619 F.2d 1001, 1011 (3d Gr. 1980). The disagreenent of the
parties regarding the proper construction of an agreenent does

not al one render an agreenent anbi guous. Bohl er-Uddehol m

Anerica, Inc. v. Ellwod Goup, Inc., 247 F.3d 79, 93

(3d Cr. 2001)(Becker, C.J.).
Pennsyl vani a | aw recogni zes both patent and | atent
anbiguities. A patent anbiguity is created by the | anguage of

the instrunent and appears on its face. [|nsurance Adjustnent

-30-



Bureau, supra. A latent anmbiguity arises from “extraneous or

collateral facts which nake the neaning of a witten agreenent
uncertain although the | anguage thereof, on its face, appears

cl ear and unanbi guous.” Bohl er-Uddehol m Anerica, Inc.,

247 F.3d at 93 (review ng Pennsyl vania contract |aw).
A latent anmbiguity may al so arise “through silence or

i ndefiniteness of expression.” Crown, Cork & Seal Conpany,

Inc. v. Enployers |Insurance of Wausau, 2002 WL 31164702, at *2

n.1 (E D Pa. Septenber 27, 2002)(Waldman, J.). Finally, a latent
anbiguity may arise “when the plain neaning interpretation of the
contract would lead to an absurd and unreasonabl e outcone.”

Bohl er - Uddehol m Anerica, Inc., 247 F.3d at 96.

In this case, the anbiguities arise fromthe silence of
the parties. Specifically, plaintiff’s Interim President
Contract provides an extended termif he returns to the forner
position as Provost as a result of not being selected for the
position of 14'" President of Albright College. It further
provides that the salary that plaintiff would receive would be
equal to “a salary that would reflect any adjustnents or salary
i ncreases that would be provided had the InterimPresident
continued as Provost and Vice President for Academic Affairs.”?

Plaintiff's InterimPresi dent Contract contai ned a

2 See Appendi x of Exhibits in Support of Defendants’ Joint Motion
for Sunmary Judgnent, Exhibit 11 (Interim President Enploynent dated
August 10, 2004) page 7, Section 4.19.
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| nvol untary Term nation clause that provided for six nonths
severance pay in the event he was involuntarily term nated while
serving as InterimPresident. Moreover, plaintiff’s original
Provost Contract contained a sim/lar severance cl ause applicable
if he were termnated within the first three years of his
enpl oynent .

Plaintiff did not resune his Provost position until
May 2, 2005, exactly one day after expiration of the original
t hree-year Provost Contract. The Interim President Contract does
not mention any other terns for plaintiff’s return to the Provost
position except for the mninmumlength (the time served as Acting
and InterimPresident) and the salary. It does not specifically
i ncorporate any of the other ternms of the Provost Contract.
Plaintiff contends that the Provost Contract was superseded by
the InterimPresident Contract.

Def endant relies on provisions in the Provost Contract
i ncorporating the Al bright College Personnel Mnual in support of
its termnation of plaintiff’s enploynent, specifically, the
right of the College to fire enployees in the best interest of
t he Coll ege.

Because there are only two terns specifically set forth
inthe InterimPresident Contract, there is anbiguity regarding
any agreenment between the parties concerning the applicability of

the Al bright College Personnel Mnual; the power of the President
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to fire plaintiff, and under what circunstances; the anount of
conpensation, if any, to which plaintiff is entitled if fired;
and any rights or obligations plaintiff had to appeal the
decision or file suit. These potential terns are all |atent
anbiguities of the agreenent between the parties.

As noted above, if an anmbiguity were found, “the
resolution of conflicting parol evidence relevant to what the
parties intended by the anbi guous provision is for the trier of

fact.” Hutchison, supra. Accordingly, because | conclude there

are nunmerous anbiguities, thus, nunerous genuine issues of
mat eri al fact present regarding Count |, | deny defendants’
nmotion for summary judgnent regarding Count 1.

Per f or mance Assessnent

Count 111 of plaintiff’s Arended Conplaint is a cause
of action for breach of contract based upon Al bright College’s
failure to performa performance assessnent of plaintiff
regarding his performance as InterimPresident. The applicable
section of the InterimPresident Contract is Section 5.01. This
section provides:

Section 5.01 Performance Eval uation

Al bright College and Interim President shal
mutual |y agree upon criteria for evaluating
InterimPresident’s perfornance.

Al though fromtinme to tine input on Interim
President’s performance may be sought fromthe
broader coll ege conmunity, the actual perfornmance
assessnment shall be conducted in private
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session(s) limted to the Oficers of the Board of
Trustees and nenbers of the Board s Executive
Committee. At such session(s), the assessnent of
performance shall be discussed with the Interim
President, and goals shall be approved for this
interimperiod. An evaluation instrument or
format may be utilized by Albright College at its
di scretion. Each judgment nade shall be supported
by reasonabl e and objective evidence.

Appendi x Exhibit 11 at page 7.

Plaintiff contends that he should have been given a
performance eval uation early enough that the Selection Commttee
woul d be able to consider that information in their search for a
new President. Mreover, plaintiff asserts that the College’s
failure to provide himwth this perfornmance assessnent resulted
in his not being nomnated as the 14th President of Al bright
Col | ege.

Def endant Al bright College contends that it intended to
conduct a performance assessnent at the end of the 2004-2005
academ c year, the tine of the year when it usually reviews al
enpl oyees. Moreover, the College asserts that the Interim
Presi dent Contract does not provide a time to conduct such an
eval uation and that plaintiff never requested that one be
conduct ed.

Def endant Col | ege further contends that plaintiff was
not harned in any way by not having a perfornmance assessnent

presented to the Selection Conmttee because plaintiff had every

opportunity during his interview wth the Selection Commttee to
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tout and advance any of his acconplishments as Interim President.

As noted above, the elenents needed to establish
liability for breach of contract are (1) the existence of a
contract, including its essential terns; (2) a breach of a duty
i nposed by the contract; and (3) resultant danmages. WIIlians,
750 A.2d at 884. In this case, plaintiff has identified a
contract including the essential termthat the College wll
conduct a performance assessnent. However, plaintiff has
identified no evidence that defendant Al bright College has
breached a duty inposed by the contract. Specifically, while the
contract does require a performance assessnent, it does not set a
time for the conpletion of the performnce assessnent.

Thus, plaintiff cannot show that the Coll ege had any
duty to performa performance assessnent early in his tenure as
InterimPresident so that the assessnent could be presented to
the Selection Commttee in furtherance of his candidacy for the
per manent Presidency. Mreover, plaintiff provides no evidence
to refute defendants’ assertion that the Coll ege had every
intention to conduct a performance assessnent at the end of the
academ c year and woul d have done so if he had not taken a | eave
of absence.

Finally, plaintiff has not shown any resultant damage

fromthe failure to performa performance assessnent.
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Plaintiff’s only “evidence” of danmages is his subjective,
unsupported belief that if a performance assessnment of his tenure
as InterimPresident was presented to the Sel ection Conmttee

t hat sonmehow woul d have ai ded hi s candi dacy.

In this regard, plaintiff’'s contention is no different
than the allegations in his Arended Conplaint. |In essence,
plaintiff wants to proceed on nothing nore than his personal
opi nion and feelings.

Plaintiff cannot avert summary judgnent with
specul ation or by resting on the allegations in his pleadings,
but rather nust present conpetent evidence fromwhich a jury
could reasonably find in his favor. Ri dgewod, 172 F.3d at 252.
Thus, because plaintiff has provided no conpetent evidence from
which a jury could reasonably find in his favor, plaintiff fails

to neet his burden

Accordingly, | grant defendants’ notion for sumrary
judgnment on Count II1 of plaintiff’s Arended Conpl ai nt.
CONCLUSI ON
For all the foregoing reasons, | grant Defendants’
Joint Motion for Summary Judgnent on Counts IIl, I1l, IV and V of

plaintiff’'s Arended Conpl aint and deny defendant’s notion for

summary judgnent on Count |.
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