IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEVEN ROM G

Plaintiff

VS.

NORTHAMPTON COUNTY DEPARTMENT

OF CORRECTI ONS;

COUNTY OF NORTHAMPTON;

NORTHAMPTON COUNTY CORRECTI ONS
OFFI CER' S DI STRI CT COUNCI L 88
AND LOCAL 2549 AMERI CAN
FEDERATI ON OF STATE, COUNTY,
LOCAL AND MUNI Cl PAL EMPLOYEES

AFL-CI G and

JOSE GARCI A, an Adult I ndividual,

Def endant s

Cvil Action
No. 06- CV-05309

N N N N N N N N N N N N N N N N N N

ORDER

NOW this 21st day of March, 2008, upon consideration

of the follow ng notions and docunents:

(1)

(2)

Motion of Certain Defendants to Dismiss in
Part Plaintiff’s First Amended Conpl ai nt
Pursuant to Federal Rule of Cvil Procedure
12(b)(6), which nmotion was filed July 10,
2007 on behal f of defendants Northanpton
County Department of Corrections, County of
Nor t hanpt on, and Jose Garcia, together with

Response to Motion of Certain Defendants
to Dismss in Part Plaintiff’s First
Amended Conpl ai nt Pursuant to Federal
Rul e of Civil Procedure 12(b)(6), which
response was filed July 24, 2007 on
behal f of plaintiff; and

Def endant Nort hanpt on County Corrections
Oficer's District Council 88, Local 2549,
Aneri can Federation of State, County, Local
and Muni ci pal Enpl oyees, AFL-CIO s Mtion to
Dismiss for Failure to State a C ai m Pur suant
to Rule 12(b)(6) of Federal Rule of G vil
Procedure, or, in the Alternative, Mtion for



Summary Judgnent Pursuant to Rule 56 of the
Federal Rules of Civil Procedure, which
notion was filed July 13, 2007, together with
Plaintiff’s Response to Defendant
Nor t hanpt on County Corrections O ficer’s
District Council 88, Local 2549,
Ameri can Federation of State, County,
Local and Munici pal Enpl oyees, AFL-CIO s
Motion to Dismiss for Failure to State a
Cl aim Pursuant to Rule 12(b)(6) of
Federal Rule of G vil Procedure, or, in
the Alternative, Mtion for Sumrary
Judgnent Pursuant to Rule 56 of the
Federal Rules of Cvil Procedure, which
response was filed July 26, 2007 on
behal f of plaintiff;
upon consideration of the briefs of the parties; and for the
reasons expressed in the acconpanying Opi nion,
| T 1S ORDERED that the Mdtion of Certain Defendants to
Dismss in Part Plaintiff’s First Armended Conpl ai nt Pursuant to
Federal Rule of G vil Procedure 12(b)(6) is granted in part and
denied in part.
| T 1S FURTHER ORDERED t hat Def endant Northanpton County
Corrections Oficer’s District Council 88, Local 2549, Anmerican
Federation of State, County, Local and Muinicipal Enpl oyees, AFL-
ClOs Mtion to Dismss for Failure to State a O ai mPursuant to
Rul e 12(b)(6) of Federal Rule of Civil Procedure, or, in the
Alternative, Mtion for Summary Judgnent Pursuant to Rule 56 of
the Federal Rules of Civil Procedure is granted in part and

dism ssed in part as noot.



| T I'S FURTHER ORDERED that to the extent defendant
Nor t hanpt on County Corrections O ficer’s District Council 88,
Local 2549, Anerican Federation of State, County, Local and
Muni ci pal Enpl oyees, AFL-CIO s (“Union”) notion seeks di sm ssal
of Count IV of plaintiff’s First Anmended Conplaint filed July 3,
2007, the notion is granted.

| T 1S FURTHER ORDERED t hat because defendant Union’s
nmotion to dism ss has been granted, its alternative notion for
summary judgnent is dism ssed as noot.

| T 1S FURTHER ORDERED that all clains against the
Nor t hanpt on County Departnment of Corrections are dism ssed.

| T 1S FURTHER ORDERED t hat Counts Il, 1V, VI and VIl of
plaintiff’'s First Amended Conplaint are dismssed in their
entirety.

| T 1S FURTHER ORDERED that Count [I1l of plaintiff’s
First Amended Conplaint is dism ssed against the County of
Nor t hanpt on

| T IS FURTHER ORDERED that to the extent Count V of
plaintiff’'s First Amended Conplaint alleges a claimfor wongful
term nation, Count V is dismssed.

| T 1S FURTHER ORDERED t hat Nort hanpt on County
Departnent of Corrections and Northanpton County Corrections

Oficer’'s District Council 88, Local 2549, Anerican Federation of



State, County, Local and Munici pal Enployees, AFL-CIO are
di sm ssed as defendants in this matter.

| T IS FURTHER ORDERED that in all other respects not
i nconsistent with this Order and the acconpanyi ng Opi nion, the
Motion of Certain Defendants to Dismss in Part Plaintiff’s First
Amended Conpl ai nt Pursuant to Federal Rule of G vil Procedure
12(b) (6) is denied.

BY THE COURT:

[ s/ James Knol | Gardner
Janes Knoll Gardner
United States District Judge
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEVEN ROM G

VS.

NORTHAMPTON COUNTY DEPARTMENT
OF CORRECTI ONS;

COUNTY OF NORTHAMPTON;

NORTHAMPTON COUNTY CORRECTI ONS
OFFI CER' S DI STRI CT COUNCI L 88
AND LOCAL 2549 AMERI CAN
FEDERATI ON OF STATE, COUNTY,
LOCAL AND MUNI Cl PAL EMPLOYEES

AFL-CI G and

JOSE GARCI A, an Adult I ndividual,

APPEARANCES:

Cvil Action

Plaintiff No. 06- CV-05309

N N N N N N N N N N N N N N N N N N

Def endant s

ERV D. McLAIN, ESQUI RE

On behal f of Plaintiff

DAVI D J. MacMAI N, ESQUI RE
ROBERT J. FI TZGERALD, EQUI RE

JOHN

On behal f of Defendants Northanpton County
Department of Corrections, County of Northanpton,
and Jose Garcia

R BI ELSKI, ESQUI RE

On behal f of Defendant Northanpton County
Corrections O ficer’s District Council 88 and
Local 2549 Anerican Federation of State, County,
Local and Munici pal Enpl oyees AFL-CI O



OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on the Mtion of
Certain Defendants to Dismss in Part Plaintiff’s First Amended
Conpl ai nt Pursuant to Federal Rule of G vil Procedure 12(b)(6),
whi ch notion was filed July 10, 2007 on behal f of Defendants
Nor t hanpt on County Departnment of Corrections (“Departnent of
Corrections”), County of Northanpton (“County”), and Jose Garcia
(collectively “County defendants”). Also before the court is
Def endant Nort hanpton County Corrections Oficer’s District
Council 88, Local 2549, Anerican Federation of State, County,
Local and Munici pal Enpl oyees, AFL-CIO s (“Union”) Mdtion to
Dismss for Failure to State a O aimPursuant to Rule 12(b)(6) of
Federal Rule of Cvil Procedure, O, in the Alternative, Mdtion
for Summary Judgnment Pursuant to Rule 56 of the Federal Rules of
Civil Procedure, which notion was filed July 13, 2007.

For the reasons expressed below, | grant in part and
deny in part the County defendants’ notion. | also grant in part
and dismss in part as noot the Union’s notion.?

Specifically, | dismss fromthe First Amended

Compl aint all clains against the Departnment of Corrections and

1 As di scussed bel ow, because | grant the Union’s nmotion to dismss,

| do not consider its alternative argument for summary judgment. Therefore,
to the extent the Union's notion seeks summary judgnent, the notion is
di sm ssed as noot.
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the Union. Count Il of the First Amended Conplaint (intentional
infliction of enotional distress) is dismssed inits entirety.
Count 111 (slander) is dismssed against the County. Count IV
(breach of fiduciary obligation) is dismssed inits entirety.
Count V (breach of contract/wongful termnation) is dismssed to
the extent it alleges a claimfor wongful termnation. Counts
VI and VIl are dismssed in their entirety.

The clains remaining in this matter, therefore, are as
follows: Count | (violation of the Fourteenth Anendnent to the
United States Constitution pursuant to 42 U S.C. 8§ 1983) agai nst
the County; Count |1l (slander) against Jose Garcia; and Count V
(to the extent it alleges breach of contract) against the County.

JURI SDI CT1 ON_AND VENUE

Jurisdiction in this case is based upon federal
question jurisdiction pursuant to 28 U.S.C. § 1331. The court
has supplenental jurisdiction over plaintiffs’ pendent state |aw
clains. See 28 U. S.C. § 1367. Venue is proper pursuant to
28 U.S.C. 8 1391(b) because the events giving rise to plaintiff’s
clains allegedly occurred in Northanpton County, Pennsylvani a,
which is located within this judicial district.

PROCEDURAL HI STORY

On July 20, 2006, plaintiff initiated this action by
filing a Praecipe for Wit of Summons in the Court of Conmon

Pl eas of Northanpton County, Pennsylvania. On Novenber 9, 2006
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plaintiff filed an eight-count Conplaint in the Northanpton
County Court of Common Pl eas agai nst the Departnment of
Corrections, Northanpton County Prison, Northanpton County
Council, the Union, and Jose Garci a. ?

The Conpl aint all eged violations of the Fourteenth
Amendnent pursuant to 42 U.S.C. 8§ 1983 (Count I), violations of
the Constitution of the Comonweal th of Pennsylvania (Count 11),
intentional infliction of enotional distress (Count I11), slander
(Count V), breach of fiduciary obligation (Count V), breach of
contract/wongful termnation (Count VI), punitive damages (Count
VI1), and violation of the Pennsylvania whistleblower [aw, 43
Pa.C.S.A. 8§ 1421 (Count VIII). Based on plaintiff’s assertion of
a federal claim all defendants filed a Notice of Renoval on
Decenber 4, 2006.

On Decenber 11, 2006 the Union filed a notion to
dism ss three counts of plaintiff’'s Conplaint. Plaintiff
responded to the Union’s notion on January 2, 2007, seeking | eave
to anmend his Conplaint. On January 12, 2007, the County
def endant s, Northanpton County Council and Northanpton County
Prison filed a notion to dismss part of plaintiff’s Conplaint.
Plaintiff responded on January 26, 2007, again seeking |eave to

amend hi s Conpl ai nt.

2 As di scussed below, on July 3, 2007, plaintiff filed his First
Amended Conplaint. The First Anended Conpl ai nt does not name the Northanpton
County Prison and Northanpton County Council as defendants. Therefore, they
are no longer listed in the caption as defendants.
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By Orders dated June 11, 2007, | granted plaintiff’s
requests to anend his Conplaint and set a deadline of June 27,
2007 for himto do so. Plaintiff filed his First Amended
Conpl aint electronically, in error, on June 27, 2007, and again
by paper copy on July 3, 2007.°3

The seven-count First Anended Conpl aint nanmes the
County defendants and the Union as defendants. It alleges
viol ation of the Fourteenth Amendnent to the United States
Constitution pursuant to 42 U.S.C. 8§ 1983 (Count I), intentional
infliction of enotional distress (Count I1), slander (Count I11),
breach of fiduciary obligation (Count |1V), breach of
contract/wongful term nation (Count V), punitive damges (Count
VI), and violation of the Pennsyl vania whistlebl ower |aw,
43 Pa.C.S. A § 1421 (Count VII).

On July 10, 2007 the County defendants filed their
notion to dism ss pursuant to Rule 12(b)(6) of the Federal Rules
of Gvil Procedure. The Union filed its notion to dism ss

pursuant to Fed. R Cv.P. 12(b)(6) on July 13, 2007. Plaintiff

3 Rules 5.1.2(2) and 5.1.2(16) of the Rules of Civil Procedure for
the United States District Court for the Eastern District of Pennsylvania
require that all initial papers, including an anended conpl aint, nust be filed
by paper copy, not electronically. Plaintiff initially filed his First
Amended Conpl aint electronically on June 27, 2007, the deadline for amending
his Conplaint, and then fixed the error by filing his First Arended Conpl ai nt
by paper copy on July 3, 2007. Because plaintiff attenpted to tinely file his
First Anended Conpl aint, and because defendants do not chall enge the
timeliness of the First Amended Conplaint, | deemthe First Anended Conpl ai nt
timely filed.
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responded to defendants’ notions on July 24, 2007 and July 26,
2007, respectively.

STANDARD OF REVI EW

A claimmay be di sm ssed under Federal Rule of Cvil
Procedure 12(b)(6) for “failure to state a clai mupon which
relief can be granted”. A 12(b)(6) notion requires the court to

exam ne the sufficiency of the conplaint. Conley v. G bson,

355 U.S. 41, 45, 78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957)

(abrogated in other respects by Bell Atlantic Corporation v.

Twonbl vy, US _ , 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)).

Odinarily, a court’s review of a notion to dismss is
limted to the contents of the conplaint, including any attached

exhi bits. See Kul wi cki v. Dawson, 969 F.2d 1454, 1462

(3d Cr. 1992). However, evidence beyond a conplaint which the
court may consider in deciding a 12(b)(6) notion to dism ss

i ncl udes public records (including court files, orders, records
and letters of official actions or decisions of governnent
agenci es and adm ni strative bodies), docunents essential to
plaintiff’s claimwhich are attached to defendant’s notion, and

itens appearing in the record of the case. GOshiver v. Levin,

Fi shbein, Sedran & Berman, 38 F.3d 1380, nn.1-2 (3d Gr. 1995).

Except as provided in Federal Rule of G vil
Procedure 9, a conplaint is sufficient if it conplies with

Rule 8(a)(2). That rule requires only “a short and plain



statenent of the claimshowing that the pleader is entitled to
relief” in order to give the defendant fair notice of what the
claimis and the grounds upon which it rests. Twonbly,
_uUs at __ , 127 S.C. at 1964, 167 L.Ed.2d at 940.
Additionally, in determning the sufficiency of a
conplaint, the court nust accept as true all well-pled factual
all egations and draw all reasonable inferences therefromin the

Iight nost favorable to the non-noving party. Wrldcom Inc. v.

G aphnet, Inc., 343 F. 3d 651, 653 (3d Cr. 2003). Nevertheless,

a court need not credit “bald assertions” or “legal conclusions”

when deciding a notion to dismss. 1n re Burlington Coat Factory

Securities Litigation, 114 F. 3d 1410, 1429-1430 (3d Gr. 1997).

I n considering whether the conplaint survives a notion
to dismss, both the District Court and the Court of Appeals
review whether it “contain[s] either direct or inferential

al l egations respecting all the material elenents necessary to

sustain recovery under sone viable legal theory.” Twonbly,
_uUSsS at 127 S.Ct. at 1969, 167 L.Ed.2d at 944 (quoting

Car _Carriers, Inc. v. Ford Mdtor Conmpany, 745 F.2d 1101, 1106

(7th Cr. 1984) (enphasis in original).
FACTS
Based upon the avernments in plaintiff’s First Amended
Conmpl ai nt, which | nust accept as true under the foregoing

standard of review, the pertinent facts are as foll ows.
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Plaintiff Steven Rom g worked for approximately 15 years as a
Corrections Oficer at Northanpton County Prison and was enpl oyed
by the Departnent of Corrections.* During his enploynent at the
prison, plaintiff was a nmenber in good standing of the Union.®> A
col l ective bargaining agreenent was in effect between the County
and the Union fromJanuary 1, 2000 until Decenber 31, 2005.°

On July 15, 2003 plaintiff was at work and in charge of
securing the kitchen and storage roomarea at the prison.” At
approximately 7:45 a.m an inmate, Donald Dillard, was in the
“chow |l ine” and, having obtained a tray and utensils, confronted
plaintiff, calling him“nother fucker” and “di ckhead.” M.
Dillard al so brandi shed a knife at plaintiff.?

Usi ng a pressure point technique he had |learned in the
course of his training as a Corrections Oficer, plaintiff
subdued M. Dillard by applying pressure to his jaw.?®
Approxi mately 100 i nmates and numerous prison guards w tnessed

the incident, which was captured on closed-circuit camera.

4 First Anended Conpl ai nt, paragraph 6.

5 First Anmended Conpl ai nt, paragraph 26.
6 First Anmended Conpl ai nt, paragraph 27.
l First Anended Conpl ai nt, paragraph 9.

8 First Anmended Conpl ai nt, paragraph 10.
9 First Anmended Conpl ai nt, paragraph 11.
10 First Amended Conpl ai nt, paragraph 13.
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As a result of the incident wwth M. Dillard, plaintiff
was suspended wi thout pay from Septenber 19, 2003 until the date
of his jury trial in Novenber 2004, and prison officials ordered
plaintiff to be handcuffed and renmoved fromthe prison, in front
of inmates and co-workers, on Septenber 19, 2003.% On
Septenber 22, 2003, plaintiff was charged with sinple assault by
t he Northanmpton County District Attorney’'s Ofice. Plaintiff
pl ed not guilty and, on Novenber 14, 2004, he was acquitted of
the charge by a jury.?®

After plaintiff’s acquittal, prison officials would not
allow himto return to work unl ess he obtained a psychol ogi cal
eval uation to assess his “anger managenent ability and capability
to responsibly return to duties as a corrections officer.” The
prison did not specify that plaintiff was required to use a
particul ar psychol ogi st.

Plaintiff obtained a report fromhis treating
psychi atrist, Abel A GConzalez, MD., stating that plaintiff was
nentally fit to return to work.!® By correspondence dated

July 22, 2005 from Assi stant Northanpton County Solicitor Charles

1 First Amended Conpl ai nt, paragraphs 16-17.
12 First Amended Conpl aint, paragraph 14.

13 First Amended Conpl ai nt, paragraph 15.

14 First Amended Conpl ai nt, paragraph 18.

15 First Amended Conpl ai nt, paragraph 21.

16 First Amended Conpl aint, paragraphs 19, 23.
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W GCordon, plaintiff’s enploynent was term nated because he had
failed to obtain a psychol ogical report from psychol ogi st Faust
Ruggi ero. 1/

During the course of his enploynent at the prison,
plaintiff was a nenber in good standing of the Union. A
col | ective bargaining agreenent between the County and Uni on was
in effect fromJanuary 1, 2000 to Decenber 31, 2005.!® The
col | ective bargaining agreenent prohibits discharge or discipline
W t hout just cause of any enpl oyee who has conpleted his
probationary period. In the agreenent, the enployer agreed to
di sci pline enpl oyees in such a manner so as not to enbarrass the
enpl oyee before the public or other enployees.'® The enployer
al so agreed to conply with all federal and state | aws and
regul ati ons in operation of the prison.?

Plaintiff alleges that the prison officials who
i nvestigated the July 15, 2003 incident which led to plaintiff’s
term nation, specifically Jose Garcia and WIlIliam Beers, were
“corrupt, bias [sic], abusive, discrimnatory and patently

unfair” toward plaintiff.?t Specifically, defendant Garcia was

e First Amended Conpl ai nt, paragraph 20.
18 First Amended Conpl ai nt, paragraphs 26-27.
19 First Amended Conpl ai nt, paragraph 28; First Amended Conpl aint,

Exhi bit A (collective bargaining agreenent), article 31, sections 9, 14.

20 First Anmended Conpl ai nt, paragraph 30; collective bargaining
agreement, article 31, section 13.

21 First Amended Conpl ai nt, paragraph 31
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t he individual acting on behalf of the County who conducted the
internal investigation regarding the July 15, 2003 altercation
between plaintiff and inmate Donald DIl ard.

In conducting this investigation, defendant Garcia
directed Corrections Oficers under his control to m srepresent,
falsify and lie to other officers and supervisors. Mre
specifically, defendant Garcia directed Corrections Oficers to
falsify incident reports, file supplenental false reports and
destroy incident reports. M. Garcia yelled, screaned, and
berated plaintiff, calling hima “fucking liar” and “the type of
person who gave the Departnent a bad nanme”. M. Garcia al so
uttered and nmade ot her “fal se, feigned, scandal ous and nmali ci ous”
words and statenents regarding plaintiff.??

As a result, plaintiff has incurred extreme nental
angui sh, enotional distress, loss of incone, humliation,
defamation and loss of life's pleasures.? Mreover, he avers
that his representation “by the Union under the auspices of
Alfred Crivellaro, shop steward and then President of Local 2549
and other Union officials was deficient to such an extent as to

have been non-exi stent.”?

22 First Amended Conpl ai nt, paragraph 44.

23 First Amended Conpl aint, paragraphs 34, 46. Plaintiff also
all eges that the July 15, 2003 incident resulting in the term nation of his
enpl oyment “contributed to marital difficulties which resulted in separation
fromhis wife and an inpending divorce.” First Amended Conpl ai nt, paragraph
33.

24 First Amended Conpl aint, paragraph 33.
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On several occasions during his enploynent, plaintiff
reported to prison and Departnment of Corrections officials
regarding conditions in the prison kitchen area, including raw
sewage dripping fromceiling pipes onto the food preparation
area.® Plaintiff was advised not to be concerned about the
condition and not to further investigate or make public the
condition.?® Plaintiff contacted the Departnent of Labor and
| ndustry regarding the condition, and prison officials becane
aware that he had done so.?#

DI SCUSSI ON

County Defendants’ Mtion to Disniss

First, | address the Mtion of Certain Defendants to
Dismss in Part Plaintiff’s First Amended Conpl ai nt Pursuant to
Federal Rule of G vil Procedure 12(b)(6), which notion was filed
July 10, 2007 on behalf of the County defendants. The notion
requests dismssal of (1) all clains against the Departnent of
Corrections as duplicative, (2) Counts Il, V, VI and VII of the
First Amended Conplaint in their entirety and (3) Count 11
agai nst the County. For the follow ng reasons, | grant in part

and deny in part the County defendants’ notion to dism ss.

25 First Amended Conpl ai nt, paragraphs 86-87.
26 First Amended Conpl aint, paragraph 88.

21 First Amended Conpl ai nt, paragraphs 98-90. Although plaintiff
does not specify, | presune he notified the Pennsylvania Department of Labor
and | ndustry.
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Initially, the County defendants argue that because
plaintiff asserts identical clainms against the County and the
Department of Corrections, all clains against the Departnent of
Corrections are unnecessary and should be di sm ssed as
duplicative. Specifically, the clains alleged against both the
County and the Departnent of Corrections are a 8 1983 procedural
due process claim (Count 1), intentional infliction of enotional
distress (Count I1), slander (Count 111), breach of
contract/wongful termnation (Count V), punitive danages
(Count VI) and violation of the Pennsyl vania whi stlebl ower | aw
(Count VI1I).

In Section 1983 actions, police departnents cannot be
sued in conjunction with nunicipalities, because the police

departnent is nerely an admnistrative armof the |ocal

muni ci pality, and is not a separate judicial entity. Padilla v.

Township of Cherry Hill, 110 Fed. Appx. 272, 278 (3d Cir. 2004)

(non-precedential) (quoting DeBellis v. Kulp, 166 F.Supp.2d 255,

264 (E. D.Pa. 2001) (Van Antwerpen, J.)).
Because the Departnent of Corrections is nmerely an
adm ni strative armof the County of Northanpton, the |oca
muni cipality, it is not a proper party on the §8 1983 claim
Accordingly, Count | of the First Anended Conpl aint (violation of

the Fourteenth Anmendnent to the United States Constitution
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pursuant to 42 U.S.C. § 1983) is dism ssed agai nst the Departnent
of Corrections.

The sanme logic applies to plaintiff’s state-law clains
agai nst the County and Departnent of Corrections. Because the
Department of Corrections is an admnistrative armof the County,
rather than an i ndependent agency, it is not a proper party where
plaintiff has alleged identical clains against the County. See

Qdom v. Borough of Taylor, 2006 W. 401796, at *2 (M D. Pa.

February 21, 2006) (Caputo, J.), which dism ssed all clains

agai nst a borough police departnment as an inproper party.
Accordingly, | dismss as duplicative Counts IIl, I1I, V, VI and
VIl against the Departnent of Corrections.

Tort d ains

The County defendants contend that all of plaintiff’'s
tort clainms should be dism ssed agai nst the County and that one
tort claimshould be dismssed agai nst defendant Garci a.
Plaintiff alleges state-law tort clains in Count Il (intentional
infliction of enotional distress), Count II1l (slander) and
Count V (wrongful discharge).

The County defendants argue that all of these clains
agai nst the County shoul d be di sm ssed because under the
Pennsyl vania Political Subdivision Tort Clains Act (“Tort C ains
Act”), 42 Pa.C. S. A 8 8541, the County is imune fromtort

l[tability. The County defendants al so assert, as discussed
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bel ow, that Count Il should be dismssed inits entirety
(i ncludi ng agai nst defendant Jose Garcia) because plaintiff fails
to state a clai mupon which relief can be granted.

The Tort C ainms Act provides:

Except as otherw se provided in this subchapter

no | ocal agency shall be liable for any danages on
account of any injury to a person or property
caused by any act of the |ocal agency or an

enpl oyee thereof or any other person.

42 Pa.C. S. A 8§ 8541.

A “local agency” is defined by the Tort Cains Act as a
“government unit other than the Commonweal t h governnent.”
42 Pa.C. S. A § 8501.

Plaintiff relies on 42 Pa.C.S.A. 8 8550 for the
proposition that Tort Clainms Act immunity does not apply where an
enpl oyee has engaged in “willful msconduct.” Section 8550

provi des:

In any action against a |ocal agency or
enpl oyee thereof for damages on account of an
injury caused by the act of the enployee in which
it is judicially determ ned that the act of the
enpl oyee caused the injury and that such act
constituted a crinme, actual fraud, actual malice
or willful msconduct, the provisions of sections
8545 (relating to official liability generally),
8546 (relating to defense of official imunity),
8548 (relating to indemity) and 8549 (relating to
limtation on damages) shall not apply.

42 Pa.C. S. A § 8550.

Section 8550 of the Tort Clains Act governs inmunity

for individual defendants, not |ocal agencies. See Udujih v.

City of Philadel phia, 513 F.Supp.2d 350, 357-358 (E.D.Pa. 2007)
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(Pollak, S.J.). Indeed, *“although the Tort dains Act does
abrogate immunity for individual enployees who conmt intentional
torts, such abrogation does not extend to the nmunicipality.” [d.;
see also 42 Pa.C S. A § 8545-8550.

Mor eover, the County defendants assert that they are
immune fromtort liability pursuant to 8 8541, which is not one
of the sections enunerated in 8§ 8550. Accordingly, | conclude
that 42 Pa.C. S.A. 8§ 8550 does not apply to plaintiff’s tort
cl ai s agai nst the County.

Under the Tort Clainms Act, therefore, the County has
absolute immunity fromtort liability except in eight enunerated
circunstances set forth in 42 Pa.C.S. A 8§ 8542, none of which
apply to plaintiff’s clains of intentional infliction of
enoti onal distress, slander, and wongful discharge.?®

Intentional infliction of enotional distress and
sl ander are anong the clains against which the Tort C ainms Act

provi des protection to nunicipal entities. See Udujih,

513 F. Supp. 2d at 357-358, which dism sses slander, |ibel and
infliction of enotional distress clains against the Cty of

Phi | adel phia on the basis of Tort Cainms Act inmunity.

28 42 Pa.C. S.A. 8 8542 pernmits recovery against a local agency or its

enpl oyee for injury caused by a “negligent act” that falls into one of eight
categories: (1) vehicle liability; (2) care, custody or control of persona
property; (3) real property; (4) trees, traffic control and street |ighting;
(5) utility service facilities; (6) streets; (7) sidewal ks; and (8) care,
custody or control of animals. 42 Pa.C S.A. 8§ 8542. Plaintiff does not
al l ege claims of negligence, nor do the facts that formthe basis of
plaintiff’s claims fall into any of these categories.
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Therefore, | dismss Counts Il and Il of plaintiff’'s First
Amended Conpl ai nt agai nst the County.

In addition to alleging his tort clains against the
County and Departnent of Corrections, plaintiff alleges

intentional infliction of enotional distress (Count I1) and

sl ander (Count 111) clains against individual defendant Garci a.
The County defendants have not noved to dism ss Count |1l against
M. Garcia. However, they argue that Count Il should be

dismssed inits entirety because, in addition to the County’s
immunity under the Tort Clainms Act, plaintiff has failed to state
a claimfor intentional infliction of enotional distress.

Because the Tort Cl ains Act abrogates inmmunity for

gover nnment enpl oyees who commt intentional torts, see Udujih,

supra, defendant Garcia is not entitled to immunity regarding
plaintiff’s intentional infliction of enptional distress claim
Therefore, | consider the County defendants’ argunent that
plaintiff fails to state a claimfor intentional infliction of
enotional distress as it relates to individual defendant Garci a.
Under Pennsyl vania |law, an action for intentional
infliction of enotional distress can arise in an enpl oynent
context where the injury to the enployee is caused by harassnent

which is personal in nature and not a proper part of the

enpl oyer - enpl oyee rel ationship. Hoy v. Angel one, 554 Pa. 134,
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720 A 2d 745 (1998).

However, a legally cognizable claimfor intentional
infliction of enotional distress nmust be based upon conduct that
IS “so outrageous in character, and so extrenme in degree, as to
go beyond all possible bounds of decency, and to be regarded as
atrocious and utterly intolerable in a civilized society.” Hoy,
554 Pa. at 151, 720 A 2d at 754.

“I'l]t is extrenely rare to find conduct in the
enpl oynent context that wll rise to the | evel of outrageousness
necessary to provide a basis for recovery for the tort of

intentional infliction of enptional distress.” Cox v. Keystone

Car bon Conpany, 861 F.2d 390, 395 (3d G r. 1988).

It is generally insufficient to allege that the
def endant has “acted with intent which is tortious or even
crimnal, or that he has intended to inflict enotional distress,
or even that his conduct has been characterized by ‘nmalice,’” or a
degree of aggravation that would entitle plaintiff to punitive
damages for another tort.” Hoy, 554 Pa. at 151, 720 A 2d at 754.

While | oss of enploynent is unfortunate and often
causes severe hardship, it is commopn, and does not provide a
basis for recovery for intentional infliction of enotional

distress. Cox, 861 F.2d at 395 (quoting Brieck v. Harbison-

Wal ker Refractories, 624 F. Supp.363, 367 (WD. Pa. 1985)).

Mor eover, al though “retaliation in the workplace is unlawful and
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potentially harnful, not all clains of retaliation surpass the

bounds of the everyday.” Hannan v. City of Phil adel phi a,

2007 W. 2407100, at *14 (E.D.Pa. August 22, 2007) (Rufe, J.).

Specifically, plaintiff alleges that defendant Garcia
was the individual acting on behalf of the County who conducted
the internal investigation regarding the July 15, 2003
altercation between plaintiff and inmate Donald Dill ard.
Plaintiff alleges that in conducting this investigation,
def endant Garcia directed Corrections Oficers under his control
to msrepresent, falsify and lie to other officers and
supervisors, including directing Corrections Oficers to falsify
incident reports, file supplenental false reports and destroy
i nci dent reports.

Plaintiff also contends that defendant Garcia yell ed,
screaned, and berated plaintiff, calling hima “fucking liar” and
“the type of person who gave the Departnent a bad nane”. In
addition, plaintiff avers that M. Garcia uttered and nmade ot her
“fal se, feigned, scandal ous and malicious” words and statenents

regarding plaintiff.?® As a result, plaintiff alleges that he

has incurred extrenme nental anguish, enotional distress, |oss of

29 First Amended Conpl ai nt, paragraph 44.
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i nconme, humliation, defamation and loss of life's pleasures. 3

Accepting these facts as true, which I nust do for
purposes of this nmotion to dismss, | conclude that as a matter
of law, the facts alleged do not rise to the |level of being “so
outrageous in character, and so extrene in degree, as to go
beyond all possi bl e bounds of decency, and to be regarded as
atrocious and utterly intolerable in a civilized society.” Hoy,
554 Pa. at 151, 720 A 2d at 754.

Plaintiff alleges that his enploynent was termnated in
a way that caused himenotional distress, and that prison
officials conspired to termnate his enploynent. Al though
plaintiff’s allegations are troubling, they sinply do not rise to
a level “regarded as atrocious and utterly intolerable in a
civilized society.” Hoy, 554 Pa. at 151. Accordingly, | also
dismss Count Il as to Jose Garcia. As a result, Count Il of the
First Anended Conplaint is dismssed inits entirety. 3!

The County defendants al so argue that Count V should be
dismssed inits entirety on the basis of Tort Cains Act

immunity. Count Vis a claimfor breach of contract and

30 First Amended Conpl aint, paragraphs 34, 46. Plaintiff also
all eges that the July 15, 2003 incident resulting in the term nation of his
enpl oyment “contributed to marital difficulties which resulted in separation
fromhis wife and an inpending divorce.” First Amended Conpl ai nt, paragraph
33.

81 Earlier in this Qpinion | dismissed Count Il of the First Amended
Conpl ai nt agai nst the Departnent of Corrections (see the subsection County
Def endants’ Mtion to Dismiss) and the County (see the subsection Tort
Cains). Here | disnmiss Count Il against Jose Garcia. The effect of these
dismissals is to dismss Count Il inits entirety.
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wrongful term nation against the County and Departnent of
Corrections. The County defendants, while averring that Count V
shoul d be dismssed “in its entirety”, substantively address only
plaintiff’s wongful termnation claim not his breach of
contract claim | therefore construe the County defendants’
notion as seeking to dismss only the wongful term nation aspect
of Count V, and do not consider dismssal of Count V to the
extent that it alleges a claimfor breach of contract.

The United States Court of Appeals for the Third
Crcuit has held that Pennsylvania | aw recognizes a tort of
wrongful discharge where the term nation of an enpl oyee viol ates

a “clear mandate of public policy”. Wtherhold v. Radi oshack

Cor poration, 339 F. Supp.2d 670, 673 (E.D.Pa. 2004) (Pratter, J.)

(citing, inter alia, Novosel v. Nationw de |Insurance Conpany,

721 F.2d 894 (3d Cir. 1983).

Because | have concluded that the County is imune from
tort liability under the Tort Cains Act, | dismss Count Vto
the extent that it alleges a claimagainst the County for

wrongful termnation. See Asko v. Bartle, 1990 W. 67212, at *1

(E.D. Pa. May 14, 1990) (Broderick, S.J.), which dism sses a
pendent state-law claimfor wongful discharge against a county

and county board of assessnent on the basis of Tort Cainms Act

immunity. However, | do not dismss Count V, to the extent it
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alleges a claimfor breach of contract.

Puni ti ve Danmages

The County Defendants argue that Count VI, a claimfor
puni ti ve damages agai nst the County, should be dismssed inits
entirety. It is well settled that nunicipalities are i mune from
punitive damages in actions brought under § 1983. dty of

Newport v. Fact Concerts, Inc., 453 U S 247, 271

101 S.&. 2748, 2761, 69 L.Ed.2d 616, 634 (1981).

Plaintiff concedes that punitive damages are not
avai |l abl e agai nst nmunicipal entities. However, plaintiff asserts
that he only “inadvertently” excluded defendant Garcia from Count
V of the First Arended Conplaint. (See plaintiff’s response in
opposition to County defendants’ notion to dismss, page 13.)

A review of Count VII of plaintiff’s original Conplaint
reveal s that individual defendant Garcia was naned in plaintiff’s
initial claimfor punitive damages. Neverthel ess, because Count
VI of the First Anended Conpl ai nt does not nane defendant Garci a,
punitive damages are not recoverabl e against himas presently
pl ed.

Because punitive damages are not avail abl e agai nst the
County, | dismss Count VI inits entirety. However, plaintiff

may, by proper notion, seek |eave to anmend his First Amended

Compl ai nt specifically for the purpose of adding a demand for
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puni tive damages agai nst individual defendant Garci a.

VWi stl ebl ower Law G aim

Count VIl is a state-law claimalleging that the
termnation of plaintiff’s enploynent violated the Pennsylvani a
Wi st | ebl ower Law. % The County defendants argue that Count VII
shoul d be dism ssed as tine-barred. Section 3(a) of the
Wi st | ebl ower Law protects enployees fromretaliation based on
the enpl oyee’ s report, or plans to report, to the enpl oyer or
appropriate authority an instance of wongdoing. %

The Law provides that a plaintiff alleging violation of
the Law nust bring his action within 180 days after the
occurrence of the alleged violation.**  The 180-day tine period

is mandatory and nmust be strictly applied. Street v. Steel

Vall ey Opportunities Industrialized Center, 2006 W. 2172550,

at *4 (WD.Pa. July 31, 2006)(Anbrose, C. J.)(citing O Rourke V.

Pennsyl vani a Departnent of Corrections, 730 A 2d 1039, 1042

(Pa. Commw. 1999)).

Plaintiff alleges that defendants’ conduct as descri bed
in the First Anmended Conpl aint constitutes reprisal in violation
of the Wi stleblower Law for plaintiff’s actions in reporting

conditions in the prison kitchen area. Plaintiff avers that his

32 Act of Dec. 12, 1986, P.L. 1559, No. 169, 88§ 1-8, as anended,
43 P.S. § 1421-1428.

33 43 P.S. § 1423(a).

34 43 P.S. § 1424(a).
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enpl oynent was term nated on July 22, 2005 in violation of the
Law.®®* Plaintiff does not allege facts to establish any

viol ation of the Wi stl ebl ower Law subsequent to the date his
enpl oynent was term nat ed.

Therefore, under 43 P.S. § 1424(a), plaintiff was
required to bring his action within 180 days of his term nation
on July 22, 2005, at the latest, or by January 18, 2006.
Plaintiff did not initiate this action until July 20, 2006, nore
than seven nonths after his January 18, 2006 deadline, when he
filed a Praecipe for Wit of Summons in the Court of Common Pl eas
of Northanpton County.

Plaintiff avers that his Whistleblower Law claimis not
ti me-barred because he was required by the collective bargaining
agreenent to resol ve disputes through a conpul sory and bi ndi ng
arbitration process. Specifically, plaintiff avers that because
he disputed his term nation through the grievance process set
forth in the collective bargai ning agreenent, his 180-day statute
of limtations under the Wi stleblower Law did not begin to run
until the final ruling of the arbitrator was issued on
Decenber 7, 2006.

Additionally, plaintiff argues that his Whistlebl ower
Law claimrelates to a provision of the collective bargaining

agreenent requiring the County and the Union to conply with al

35 First Amended Conpl ai nt, paragraph 20.
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federal and state |laws and regulations in operating the prison.
Therefore, plaintiff contends that because he brought his

Wi stl ebl ower Law claimw thin the four-year statute of
limtations for breach of contract clains, see 42 Pa.C. S A

8 5525, his Whistleblower Law claimis therefore tinely.

Plaintiff cites no legal authority in support of his
argunment that the statute of Iimtations for his \Wistlebl oner
Law claimdid not begin to run until issuance of the arbitrator’s
final decision in Decenber 2007. Rule 7.1(c) of the Rules of
Cvil Procedure for the United States District Court for the
Eastern District of Pennsylvania requires that every notion
“shall be acconpanied by a brief containing a concise statenent
of the legal contentions and authorities relied upon in support
of the motion. E D.Pa.R Cv.P. 7.1(c). This standard applies to
briefs in opposition as well as briefs in support of a notion.

See Anthony v. Small Tube Manuf acturing Corporation,

2007 WL 2844819, at footnote 8 (E.D. Pa. Septenber 27, 2007)
(Gardner, J.).

Because plaintiff fails to cite any applicable law in
support of his argunent that the arbitration provision of the
col | ective bargaining agreenent effectively tolls the statute of
limtations under the Wi stleblower Act, and because the 180-day

limt is strictly applied, see Street, supra, | dismss Count VIl

inits entirety. However, to the extent plaintiff alleges that
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any violation of the \Whistleblower Law constitutes a breach of
the coll ective bargai ning agreenent, plaintiff may nmake that
argunent in the context of Count V, his breach of contract claim

In all other respects, the County defendants’ notion to
dism ss is denied.

Union’s Motion to Dismss

Finally, | address the Union’s notion to dism ss Count
|V for breach of fiduciary obligation. The Union argues that
plaintiff's factual allegations in support of Count |V are
denonstrably false, and that as a matter of law, plaintiff cannot
establish a breach of fiduciary obligation.

In the alternative, the Union seeks summary judgnent on
Count 1V pursuant to Rule 56 of the Federal Rules of G vil
Procedure. For the follow ng reasons, | agree with the Union and
dismss Count IVinits entirety. Because | granted the Union’s
nmotion to dismss the Count, the Union’s alternative request for
summary judgnent is noot.

Plaintiff alleges that he filed several grievances with
the Union related to the July 15, 2003 incident and subsequent
di sciplinary action and term nation of his enploynent.
Nevert hel ess, he argues that the Union and its designated

representatives®® failed to adequately represent and advocate for

36 These designated representatives include Oficer Unangst; Al fred

Crivellaro, then President of the Union; M. Donatelli, Vice President of the
Uni on; and Larry Miurin, Executive Director of the Union.
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plaintiff’'s best interest.® Plaintiff characterizes the Union’s
representation of himas “so deficient, |acking and negligent as
to be non-existent.”38

Specifically, plaintiff alleges that M. Crivellaro and
Todd Buskirk, then Acting Director of Corrections at the prison,
contrived the condition of psychol ogical clearance in an attenpt
tointerfere with plaintiff’s ability to return to work. 3
Moreover, plaintiff avers that M. Crivellaro and ot her union
menbers and officials conspired with, and acted in concert wth,
prison officials to dissuade and prevent plaintiff fromreturning
to work.% Plaintiff also contends that “over the course of this
entire matter,” he called or inquired of M. Crivellaro for
advice on nore than thirty occasions, and received no response.*

Count 1V of the First Anmended Conpl aint alleges that
the Union breached its fiduciary obligation to plaintiff by
failing to properly grieve plaintiff’s term nation and damages
agai nst the Union. Under the Public Enploye Rel ations Act*,

where a union has breached its duty of fair representati on by

37 First Amended Conpl ai nt, paragraphs 57, 58, 61.

38 First Amended Conpl ai nt, paragraph 59.

39 First Amended Conpl ai nt, paragraph 65.

40 First Amended Conpl ai nt, paragraph 70.

41 First Amended Conpl ai nt, paragraph 72.

42 Act of July 23, 1970, P.L 563, No. 165, Art. |, § 101 to
Art. XXI'lIl, § 2301, as anended, 43 P.S. 88 1101.101 to 1101.2301.
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acting in bad faith, a public enployee’s sole renedy is an action

to conpel arbitration. Waklet-Ri ker v. Sayer Area Education

Associ ation, 656 A 2d 138, 141 (Pa. Super. 1995).

Plaintiff relies on Reisinger v. Departnent of

Corrections, 568 A 2d 1357, 1360 (Pa.Comw. 1990), in support of

his claimfor noney damages against the Union. This reliance is
m spl aced. Reisinger addresses the issue of whether an enpl oyee
can seek noney damages fromhis enployer in a situation where his
uni on has exercised bad faith in representing plaintiff, not

whet her an enpl oyee can recover noney damages from his union.

Ceneral ly, an enpl oyee cannot seek reinstatenent

directly froma court even where the enployee’s union failed, in
bad faith, to pursue the discharge through arbitration

Ziccardi v. Commponweal th of Pennsyl vania, 500 Pa. 326, 332, 456

A .2d 979, 981 (1982). However, if the union’s fraud or bad faith
has prevented a neani ngful renmedy by arbitration, the enpl oyer
can be joined in the enployee’ s action against the union for its

bad faith breach of fiduciary duty. Martino v. Transport

Wrkers’ Union of Phil adel phia, 505 Pa. 391, 394, 480 A.2d 242,

243-244 (1984).

Rei si nger stands for the proposition that although,
under Ziccardi, an enployee generally cannot obtain a direct

remedy agai nst the enployer for a union’s bad faith, an exception
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exi sts “where the enpl oyee all eges and shows by specific facts

that the enployer actively participated in the union’s bad faith
or conspired wwth the union to deny the enployee his rights under
the collective bargai ning agreenent.” Reisinger, 568 A 2d at

1360 (enphasis in original)(citing Speer v. Phil adel phia Housing

Aut hority, 533 A 2d 504, 111 Pa. Commw. 91 (Pa.Conmw. 1987). 1In
such a case, where plaintiff alleges specific facts that his
enpl oyer actively participated in the union’s bad faith, a trial

court may award damages agai nst the enpl oyer. Reisinger, supra.

Plaintiff cites no other authority for his assertion
t hat noney damages are available fromthe Union for any alleged
bad faith, and he has not named his enpl oyer (the County) in
Count 1V of his First Amended Conplaint. Therefore, assum ng
plaintiff can establish that the Union acted in bad faith, the
only renedy available to himfor his breach of fiduciary
obligation claimis an order conpelling arbitration of his

grievance. See Martino, 505 Pa. at 409, 480 A 2d at 252.

Plaintiff concedes that the term nation of his

enpl oynment has been arbitrated. |Indeed, plaintiff incorporates

the final decision issued by Arbitrator Joseph B. Bl oom on
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Decenber 7, 2006 into his First Amended Conpl aint.*3

Plaintiff, in his First Amended Conpl aint,

m srepresents the arbitrator’s findings. For exanple, plaintiff
avers that “the Arbitrator finds that the Union on at |east six
(6) different occasions failed to file grievances on behal f of
Rom g when a grievance was warranted”, and that “the Arbitrator
found that the union never filed a grievance regarding the
county’s decision to have Rom g obtain psychol ogi cal cl earance
before returning to work”.#

These so-cal led “findings” appear in the “Position of
t he County” section of the arbitrator’s decision.* Therefore,
they are not findings, but rather part of the arbitrator’s
summary of one party’s contentions.

On the contrary, the arbitrator noted that the Union
filed grievance CO 03-09 on Septenber 23, 2003, contesting
plaintiff’'s suspension followi ng the July 15, 2003 incident“;
the Union filed grievance CO 05-01 on January 3, 2005, contesting

the County's failure to return plaintiff to work after his

43 The First Amended Conpl aint, paragraph 62 states: “A true and
correct copy of said decision is attached hereto, incorporated herein and made

part hereof as Exhibit ‘B .”

44 First Amended Conpl ai nt, paragraphs 63-64.
45 First Amended Conpl aint, Exhibit B, pages 9-10.
46 First Amended Conplaint, Exhibit B, page 3.
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acquittal of the assault charge*’; and the Union filed grievance
CO 05-07 on March 1, 2005, contesting the term nation of
plaintiff’s enploynent on February 16, 2005.“

The arbitrator also found that on Novenber 18, 2003,
February 10, 2004, January 14, and February 1, 2005, plaintiff
was notified in witing that he was required to seek
psychol ogi cal clearance to return to work, and that “[t] he 2005
correspondence included the warning that he was to be term nated
if he did not conply.”*

Moreover, Arbitrator Bloomfound that plaintiff
initially had a deadline of February 1, 2005 to conply with the
County’s requirenent, a deadline which was extended to
February 16, 2005.°° The arbitrator also found that plaintiff
was termnated after failing to neet the February 16, 2005
deadl i ne, and concluded that “[t] he County gave [plaintiff] a
legitimate directive and [plaintiff] willfully failed to foll ow

t hr ough. " !

a1 First Amended Conplaint, Exhibit B, pages 5-6.
48 First Amended Conplaint, Exhibit B, page 7

49 First Amended Conpl aint, Exhibit B, page 24.
50 First Amended Conplaint, Exhibit B, page 23.

51 First Amended Conplaint, Exhibit B, page 25. Arbitrator Bl oom
al so found that plaintiff was given “clear direction to see Ruggi ero by
February 16, 2005" and that “[a]ll [that plaintiff] had to do to return to
work and his job was to go to Ruggiero for counseling,” but failed to do so
despite receiving “full, conplete and fair notice” of what he had to do. I|d.
at pages 25-26.
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Because plaintiff’s only renedy against the Union is to

conpel arbitration of his grievances, see Wikl et-Ri ker, supra,

and because the decision of Arbitrator Bloom which plaintiff has
incorporated into his First Anended Conpl aint, nmakes clear that
plaintiff’s grievance regarding the termnation of his enpl oynent
has been fully arbitrated on the nmerits, | conclude that as a
matter of law, plaintiff fails to state a claimfor breach of
fiduciary obligation upon which relief can be granted.

Accordingly, | grant the Union’s notion and di sm ss
Count 1V of the First Amended Conplaint in its entirety. Because
the Union is naned only in Count 1V, | dismss the Union as a
party to this matter.

CONCLUSI ON

For all the foregoing reasons, | grant in part and deny
in part the County defendants’ notion to dismss. The Union’s
notion to dismss is granted, and its alternative request for
summary judgnent is dism ssed as noot.

Al'l clainms against the Departnment of Corrections are
di sm ssed; and Counts Il, IV, VI and VII| of the First Anended
Conmplaint are dismssed in their entirety. Count I1l of the First
Amended Conpl aint is dism ssed against the County. Count Vis
dism ssed to the extent that it alleges a claimfor wongful

term nati on.
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Finally, the Department of Corrections and the Union

are dismssed fromthis matter as parties.
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