IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BARBARA DOUGHERTY ) Cl VIL ACTI ON
V.

NO. 05- CV-2336
TEVA PHARMACEUTI CALS USA

Joyner, J. February 20, 2008

VEMORANDUM AND ORDER

Presently before the Court is Defendant TEVA Pharmaceutical s
USA's (“TEVA’) Modtion for Judgnment on the Pl eadi ngs and/ or
Summary Judgnent (Doc. No. 44). For the reasons below, the Court

GRANTS Def endant’s noti on and DI SM SSES W TH PREJUDI CE

Plaintiff’s Conplaint.

Pr ocedur al Backgr ound

On May 23, 2005, Barbara Dougherty (“Dougherty” or
“Plaintiff”) filed a conplaint pro se against TEVA, her fornmer
enpl oyer, alleging violations of the Anericans with Disabilities
Act, 42 U . S.C 8§ 12101, et seq. (“ADA"), and the Famly and
Medi cal Leave Act, 29 U.S.C. 8§ 2601, et seq. (“FMLA"). TEVA
filed an answer and subsequently noved for Judgnment on the
Pl eadi ngs and/or Summary Judgnment (Doc. No. 6), arguing that
Dougherty’s clainms were barred by a rel ease she entered into as

part of a severance package. This agreenent provided that



Dougherty, in exchange for various severance benefits, would
voluntarily release TEVA fromliability for any clains arising

out of her enploynent. See Dougherty v. TEVA Pharnms. USA, No.

05-2336, 2006 U.S. Dist. LEXIS 62179, at *4 (E.D. Pa. Aug. 29,

2006) (“Dougherty 1”). The Court appointed counsel to represent

Dougherty and granted her | eave to conduct limted discovery
regarding the validity of the release agreenent. See May 11,
2006 Order (Doc. No. 19).

On August 29, 2006, the Court held that 29 CF. R 8§
825.220(d) (“Section 825.220(d)”)?! prohibited Plaintiff from
wai ving her rights under the FMLA and therefore denied

Defendant’s initial notion for summary judgnment. See Dougherty

I, 2006 U S. Dist. LEXIS 62179, at *4. The Court did not,
however, reach the nerits of Plaintiff’s clains. |In response to
the Court’s decision, TEVA noved for it to reconsider its
interpretation of Section 825.220(d) (Doc. No. 33). The
Departnent of Labor (“DOL”) filed a brief (Doc. No. 38) in
support of TEVA' s position that Section 825.220(d) did not bar an
enpl oyee fromwaiving (i.e., settling) past FM.A cl ai ns.

On April 9, 2007, after reconsidering the regulation s text
and related legislative history, the Court vacated its earlier
order and hel d Section 825.220(d) “does not prohibit an enpl oyee

fromwai ving past FMLA clains as part of a severance agreenent or

1 29 CFR 8§ 825.220(d) provides that “enpl oyees cannot wai ve, nor nay
enpl oyers induce enpl oyees to waive, their rights under [the] FM.A."
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settlenment.” Dougherty v. TEVA Pharns. USA, No. 05-2336, 2007

US Dst. LEXIS 27200, at *26 (E.D. Pa. Apr. 9, 2007) (enphasis

in original) (“Dougherty I1").% Shortly thereafter, TEVA filed

this current Mdtion for Judgnent on the Pl eadi ngs and/or Sunmmary

Judgnent .

Factual Backgr ound

TEVA hired Dougherty on May 4, 1998 as a receptionist. See
D. Meno., Exh. A (Dougherty’s Deposition — Excerpts) (“Pl. Dep.”)
at 18. She was later pronoted to a senior secretary position.
Id. at 20-21. In 2003, Dougherty began having di sagreenents with
one of her supervisors, Valerie Cullen (“Cullen”), over the
qual ity of Dougherty’ s work performance. See id. at 27-29.
Dougherty also felt that Cullen was inappropriately involved with

her famly’'s efforts to convince Dougherty to resune nedication

2 In Dougherty 11, this Court expressly declined to follow Taylor v.
Progress Energy, Inc., 415 F.3d 364 (4th Cr. 2005) ("Taylor I"), vacated by
2006 U.S. App. LEXIS 15744 (4th Cir. June 14, 2006), which held that Section
825.220(d) prevents an enpl oyee fromwai ving past FM.A clains as part of a
severance agreenent. See Dougherty 11, 2007 U.S. Dist. LEXIS 27200, at *26
n.20. A divided panel of the Fourth Circuit has since re-affirmed Taylor I,
hol ding that “w thout prior DOL or court approval, 29 C.F.R § 825.220(d) bars
t he prospective and retrospective wai ver or rel ease of rights under the FMA,
including the right to bring an action or claimfor a violation of the Act.”
Taylor v. Progress Enerqgy, Inc., 493 F.3d 454, 463 (4th Cir. 2007) ("Taylor
11") (petition for certiorari filed Cct. 22, 2007). The dissenting judge in
Taylor 11 disagreed with the majority’s conclusion that Section 825.220(d)’s
| anguage was cl ear and unanbi guous. Rather, she noted that the word “rights”
is fraught with ambiguity and woul d defer, under Auer v. Robbins, 519 U S
452, 461 (1997), to the DOL's interpretation of its own regulation. See Tayl or
I'l, 493 F.3d at 463-64 (Duncan, J., dissenting). After considering Taylor |1,
and its criticismof this Court's decision in Dougherty Il, the Court adheres
toits holding in Dougherty Il. Specifically, the Court declines to reverse
course and follow Taylor Il because: (1) the majority's analysis of Section
825.220(d)"'s text and administrative history is unpersuasive; and (2) the
majority did not sufficiently defer to the DOL.
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she had been prescribed to treat her post-traunatic stress
disorder. See id. at 44. |In May 2003, Dougherty contacted the
Equal Enpl oynent Qpportunity Comm ssion (“EECC’) because she felt
that she mght be a victimof discrimnation. See id. at 34-35.
She al so began to seek enpl oynent el sewhere. See id. at 29-31.
Dougherty subsequently di scussed the Cullen situation with
Ant hony Cer bone (“Cerbone”), TEVA's Senior Director of Human
Resources. See id. at 32. According to Dougherty, Cerbone
suggested that it mght be in her interest to | eave TEVA, and
menti oned the possibility of providing her wwth a severance
package. See id. at 29-30, 32. On June 9, 2003, Plaintiff
recei ved a two-page Separation Agreenent and General Rel ease,
whi ch provi ded her one nonth’s salary and COBRA. See id. at 57.
Dougherty left work that day and never returned. See id.
Dougherty acknow edges that it was her decision to | eave TEVA
See id. at 39.

The next day, June 10, 2003, Dougherty tel ephoned Cerbone
about the separation agreenent and indicated that she no | onger
wanted to | eave TEVA, rather she just wanted a | eave of absence.
See id. at 57-58. After sonme discussion, Cerbone offered to
i ncrease the severance package to two nonths’ salary and COBRA.
See id. Dougherty agreed. See id. On June 13, 2003, Cerbone
sent Dougherty a revised, signed two page Separation Agreenent

and General Rel ease, which included the increased severance



benefits. See id. at 37-38; D. Meno., Exh. B (Separation
Agreenent and General Rel ease) (“Release”).?

Upon recei pt, Dougherty discussed the Rel ease with her son,
daughter-in-law, and Ed McCaffrey, a representative fromthe
EECC. See Pl. Dep. at 39-40. Each of them advised her to sign
the Rel ease. See i1d. at 45-46. Dougherty al so attenpted,
unsuccessfully, to contact approxinmately hal f-a-dozen attorneys
to discuss the Release. See id. at 41. On July 2, 2003,
Dougherty executed the Release and returned it to TEVA. See id.
at 43.

On July 9, 2003, Dougherty tel ephoned Cerbone’s office
intending to revoke the Release.* See id. at 49-50. Because
Cer bone was unavail abl e, Dougherty left a nmessage with his

secretary. See id. She didn't explain why she was calling and

3 The | anguage of the Rel ease provides, in pertinent part: "TEVA agrees
to pay Dougherty, by means of a lunmp sum the equivalent of two nonth’s wages,
in addition to the equivalent cost of two nonth’s COBRA coverage and further
agrees not to contest DOUGHERTYS application, if any, for unenpl oynent
conpensation benefits and, in consideration of such and intending to be
| egal | y bound, DOUGHERTY does hereby REM SE, RELEASE AND FOREVER DI SCHARGE
TEVA, ... of and fromany and in all manner of actions, cause of action suits,
debts, clainms and denands arising fromor relating in any way to her
enpl oyment with TEVA. Dougherty specifically waives any clains that she m ght
have under Title VIl of the Cvil R ghts Act of 1964, the Anericans wth
Disabilities Act, the Age Discrimnation in Enploynent Act, the Enployee
Retirenment |Incone and Security Act of 1974, the Pennsyl vani a Law Agai nst
Discrimnation and any and all other federal, state or |ocal statutory clains
or clains under common | aws including clainms for breach of contract, w ongful
di scharge, defamation or tortious conduct and any and all other clains arising
out of DOUGHERTY' S enpl oynent with TEVA which could be brought in federal or
state court or before a federal, state or |ocal agency.

*  The Rel ease provi des that “[Dougherty] may revoke this Agreenent for

a period of seven (7) days follow ng the date she signs the Agreenent any that
the Agreenent will not becone effective until the seven (7) day revocation
peri od has expired.” Release 1(2)(d).
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only asked that her call be returned. See id. (*Q Wen you

| eft messages for [] Cerbone or his secretary, did you in any way
suggest that the purpose of your call was to revoke the agreenent
that you had signed? Dougherty: No. | thought they would know.

H s secretary may not know, but | thought [Cerbone] would.”); see
also id. at 67 (Q “Wat was the content of your nessage when you
cal | ed TEVA? Dougherty: Just to please return ny call.”). Two
days later, on July 11, 2003, Dougherty called Cerbone “a couple
of tinmes” but didn't reach him See id. at 49. She again |eft
messages (on Cerbone and his secretary’ s voicemail) asking for
her calls to be returned. See id. at 49. That sane day, Mchelle
Wl helm an Adm nistrative Assistant in TEVA's Human Resources
Departnent, tel ephoned Dougherty at her son’s house but did not
find her there. See id. at 65. Dougherty admts that she tried
neither to revoke the Release in witing nor contact anyone
(aside from Cerbone) at TEVA about the Release. See id. at 50,
67. On July 11, 2003, in accordance with the Rel ease’s terns,
Dougherty received a check from TEVA whi ch she cashed. See id. at
52.

St andard of Revi ew

In deciding a nmotion for summary judgnent® under Federal

5 Under Rule 12(c) of the Federal Rules of Civil Procedure, a court is
to treat a notion for judgment on the pleadings as one for sunmary judgnent
“if matters outside the pleadings are presented to and not excluded by the
court.” Fed. R Cv. P. 12(c); Sikirica v. Nationwide Ins. Co., 416 F.3d 214,
219 n.3 (3d Cir. 2005). Because the parties reference Dougherty’s deposition
and other matters beyond the pleadings, the Court will treat TEVA's notion as
one for sunmary judgnent.
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Rule of Cvil Procedure 56, a court nust determ ne "whether there
is a genuine issue of material fact and, if not, whether the
moving party is entitled to judgnent as a matter of |aw. "

Medical Protective Co. v. Watkins, 198 F.3d 100, 103 (3d Cr

1999) (internal citation omtted). Rule 56(c) provides that
summary judgnent is appropriate:
i f the pleadings, depositions, answers

to interrogatories, and adm ssions on file,

together wwth the affidavits, if any, show

that there is no genuine issue as to any

material fact and that the noving party is

entitled to a judgnent as a matter of |aw
A genuine issue of material fact exists "if the evidence is such
that a reasonable jury could return a verdict for the nonnoving

party." Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). On a notion for summary judgnment, "the court nust view
the evidence in the light nost favorable to the party agai nst
whom summary judgnent is sought and nust draw all reasonable

inferences in [its] favor."™ Matsushita Elec. Indus. Co. V.

Zenith Radio Corp., 475 U. S. 574, 587 (1986).
The noving party bears the initial burden of denonstrating

t he absence of a disputed issue of material fact. See Cel otex

Corp. v. Catrett, 477 U.S. 317, 323 (1986). Upon such a show ng,

the burden shifts to the non-noving party to present "specific
facts showi ng the existence of a genuine issue for trial." Fed.
R Cv. P. 56(e). 1In doing so, the party opposi ng sumrary

j udgnment cannot sinply rest on the allegations contained in its

-7-



pl eadi ngs and nust establish that there is nore than a "nere
scintilla of evidence in its favor." Anderson, 477 U S. at 249.
Showi ng "that there is sone netaphysical doubt as to the materi al
facts" is insufficient to defeat a notion for summary judgnent.

Mat sushita Elec. Indus. Co., 475 U S. at 586. |If the non-noving

party fails to create "sufficient disagreenent to require

subm ssion [of the evidence] to a jury," the noving party is
entitled to judgnent as a matter of |aw. Anderson, 477 U.S. at
251-52.

Di scussi on

A. Wiet her the Rel ease is Void because it Violates the FM.A?

Dougherty first argues that the Release is void because TEVA
offered to i ncrease her severance package in exchange for
foregoing FMLA | eave (i.e., induced her to waive her rights under
the FMLA). See PI. QOpp. at 11-12. On June 10, 2003, Dougherty
t el ephoned Cerbone to discuss the initial separation agreenent.
At that tine, she indicated a desire to take a | eave of absence -
purportedly FMLA | eave — instead of permanently |eaving TEVA. In
response, Cerbone offered to increase Dougherty’ s severance
benefits in exchange for her agreeing to execute a revised
separation agreenent (i.e., the Release). Dougherty agreed to
Cer bone’ s suggestions. This conduct, Dougherty argues, violates
Section 825.220(d)’s proscription forbidding enployers from

i nduci ng enpl oyees to waive their rights under the FM.A
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Assum ng Dougherty was eligible for FMLA | eave, the Court rejects
this argunment because this alleged FMLA viol ation pre-dated the
execution of the Release. In other words, at the tinme Dougherty

executed the Release this claimhad already accrued. See, e.q.,

Saneric Corp. of Delaware, Inc. v. City of Phil adel phia, 142 F.3d

582, 599 (3d Cir. 1998) (cause of action accrues when the
plaintiff knows or has reason to know of the injury that
constitutes the basis of the cause of action). And thus, by
subsequent|ly executing the Release on July 2, 2003, Dougherty
wai ved this particular claim(as well as any others that had

accrued before she executed the Rel ease). See Dougherty 11, 2007

US Dist. LEXIS 27200, at *26 (Section 825.220(d) “does not
prohi bit an enpl oyee from wai ving past FMLA clains as part of a
severance agreenent or a settlement.”).

Dougherty neverthel ess insists she can naintain a cause of
action for this alleged FM.A viol ati on because “[e]ntering into a
settlenment or severance agreenment . . . doesn't change anyt hing
for the enployee in terns of rights under the FMLA — she still

retains all of them” PI. Opp. at 11 (quoting Dougherty 11, 2007

US Dist. LEXIS 27200, at *25). Dougherty, however,
m sapprehends the inport of this |anguage. An enpl oyee who

renai ns enpl oyed with the sane enpl oyer after entering into a




Ssettl enent agreenent® continues to enjoy the protections of the
FMLA vis-a-vis that enployer. And thus the enployee can bring
suit in the future for any later violations of the FMLA on the
part of that enployer. But one who enters into a severance
agreenent (which includes a waiver of past FMLA clains) is no

| onger an enpl oyee and enjoys no FMLA protections against a
former enployer.’” Therefore, regardl ess of whether a current
enpl oyee enters into settlenent agreenent or a fornmer enployee
enters into a severance agreenent, their respective rights under
the FMLA don’t change — the current enployee will have these
rights going forward and the former enployee will not. Thus,
after signing the Release (and assuming its validity), Dougherty
no | onger had any FMLA cl ai ns because she had wai ved her past
ones and could not, as a forner enployee, assert any new ones

based on TEVA' s subsequent conduct.

6 To be clear, an enployee (“current enployee”) who enters into a

“settlement agreenent” with an enployer continues to be enpl oyed by that sane
enployer. In contrast, an enployee who enters into a “severance agreenment”
with an enployer is a “forner enployee” of that enployer.

" That the severance agreenment wai ves past FMLA claims is a significant
detail because it is not the status of being a former enpl oyee that determ nes
whet her one can assert FM.A clains. For exanple, an enployee who quits or is
fired may be able to assert sone FMLA clainms that accrued during her
enpl oyment agai nst her fornmer enployer. See, e.q., Gosenick v. SnithKline
Beecham Corp., 454 F.3d 832, 835-36 (8th Cir. 2006) (reviewi ng a forner
enpl oyee’s FMLA clain); Conoshenti v. Public Serv. Elec. & Gas Co., 364 F.3d
135, 142-48 (3d Cir. 2004) (considering a former enployee’s interference and
retaliation/dismssal clains under the FM.A).
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B. |Is the Rel ease Enforceabl e?
A contract that rel eases potential federal enploynment
discrimnation clains is valid if it was know ngly and

voluntarily executed. See Coventry v. U S. Steel Corp., 856 F. 2d

514, 522 (3d Cir. 1988). To determ ne whether a release is
valid, the Third Crcuit directs courts to consider the totality
of the circunstances surrounding its execution. And to do so,
district courts should consider the foll ow ng non-exhaustive
factors:

(1) the clarity and specificity of the

rel ease | anguage; (2) the plaintiff's
education and busi ness experience; (3) the
anount of tinme plaintiff had for deliberation
of the release before signing it; (4) whether
plaintiff knew or should have known her
rights upon execution of the rel ease before
singing it; (5) whether plaintiff was
encouraged to seek, or in fact received
benefit of counsel; (6) whether there was
opportunity for negotiation of the terns of
the rel ease; and (7) whether the

consi deration given in exchange for the

wai ver and accepted by the enpl oyee exceeds
the benefits to which she was al ready
entitled to by |aw

Crillov. Arco Chemical Co., 862 F.2d 448, 451 (3d G r. 1988)

(citing Coventry, 856 F.2d at 523). Courts should al so consi der
““whether there is evidence [that the enployer procured the

rel ease through] fraud or undue influence, or whether enforcenent
of the rel ease woul d be against the public interest.’”” Cuchara

V. Gai-Tronics Corp., 129 Fed. App’ ' x 728, 731 (3d Cr. 2005)

(quoting WB. v. Mtula, 67 F.3d 484, 497 (3d Cr. 1995) (citing

-11-



Coventry, 856 F.2d at 522-23)) (unpublished deci sion).
After consideration of these factors, the Court concl udes
t hat Dougherty know ngly and voluntarily executed the Rel ease.

Accordi ngly, her ADA and FMLA clains are barred.

1. darity and Specificity of the Rel ease Language

The Rel ease provides, in relevant part: “DOUGHTERY wai ves
any clains that she m ght have under Title VII [,] the [ADA], the
Age Discrimnation Enploynent Act, [ERI SA], the Pennsylvania Law

agai nst Discrimnation, and any and all other federal, state or

| ocal statutory clains . . . arising out of DOUGHERTYS [ sic]
enpl oynent wwth TEVA . . . .” Release § 1 (enphasis added). The
Court finds this |anguage clear and unanbi guous, and effectively
communi cates the consequences of executing the Rel ease. By
signing the Rel ease, Dougherty agreed to waive any federal or
state claimarising out of her enploynent, and not just clains
she may have had under the statutes nentioned in the Rel ease.
First, a waiver provision is not unclear or amnbi guous nerely

because it sweeps broadly. See Easton v. Bristol-Myers Squibb

Co., 289 F. Supp. 2d 604, 610 (E.D. Pa. 2003) (“[T]he nmere fact
that [a rel ease’ s] | anguage may be boilerplate, i.e., that it was
not specifically drafted with [the enployee’ s] clains in mnd,

does not detract fromits legal significance.”); but see Ri ddel

v. Medical Inter-Insurance Exch., 18 F. Supp. 2d 468, 472 (D.N. J.
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1998) (“The absence in the Rel ease of any reference to specific
clains that are being waived by [the plaintiff] al so di mnishes
its clarity.”) (citations omtted). Second, a |ayperson, |ike
Dougherty, could readily understand the Rel ease’s | anguage
because it is witten in “a very straightforward fashion” using
pl ain English that avoids | egal ese or jargon. Easton, 289 F

Supp. at 610; see also Riddell, 18 F. Supp. 2d at 472 (citing

Mil len v. New Jersey Steel Corp., 733 F. Supp. 1534, 1544 (D.N.J.

1990)). Third, the Rel ease was wel | -organi zed because the
section pertaining to the waiver of clains was set forth inits
first and second paragraphs and not buried in the mddle of a

| engthy | egal docunent. Cf. Cuchara v. Gai-Tronics, No. 03-6573,

2004 U.S. Dist. LEXIS 11334, at *17 (E.D. Pa. Apr. 8, 2004)

(rel ease containing waiver |anguage in a separate paragraph
effectively communicates to an enpl oyee which clains he is

wai ving), aff’d 129 Fed. App’'x 728 (3d Cr. 2005) (unpublished).
Fourth, by reiterating in separate paragraphs that Dougherty was
wai ving all clainms she had agai nst TEVA, the Rel ease effectively
enphasi zed the consequences of executing it. See Release {7 1
2(a). In sum the Court finds the Release’s waiver |anguage to
be materially indistinguishable fromthat which courts within
this Crcuit have concluded is clear and unanbi guous. See

Cuchara, 2004 U S. Dist. LEXIS 11334, at *17-18; Easton, 289 F

Supp. 2d at 610; Ponzoni v. Kraft General Foods, 774 F. Supp.
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299, 309-10 (D.N.J. 1991); Pears v. Spang, 718 F. Supp. 441, 445-

46 (WD. Pa. 1989).

2. Education and Experi ence

The Third Circuit has never decided, as matter of |aw, the
m ni mum | evel of education and experience an enpl oyee needs to
under stand and execute a contractual release. In the absence of
preci se gui dance fromthe Court of Appeals, sone district courts
have treated this factor as a “mninmal threshold” to overcone in

deci ding whether a waiver is valid. See, e.q., Ponzoni, 774 F.

Supp. at 237. And generally, courts view persons with college
educati ons, professional degrees, business experience, or sone
conbi nation thereof, as having the requisite “education and
experience” to understand a contractual release. See, e.
Grillo, 862 F.2d at 453; Cuchara, 2004 U S. Dist. LEXIS 11334,
at *17-18; Easton, 289 F. Supp. 2d at 610; Riddell, 18 F. Supp.
2d at 472. But having a college education isn’'t a necessary
prerequisite. See Pears, 718 F. Supp. At 446 (finding that high
school diploma and attendance at a one-year secretarial school
constituted sufficient education and experience to execute a
rel ease).

Qui ded by these precedents, the Court concludes, based on
the record before it, that Dougherty had sufficient education and

experience to understand the Rel ease. First, Dougherty worked
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for TEVA for approximately five years as a senior secretary in a
busi ness environnent. Second, and nore significantly, Dougherty
admts that she “knew that [she] was signing an agreenment not to
bring a claimagainst” TEVA. Pl. Dep. at 47. The Court therefore
finds there is no triable issue of fact as to whet her Dougherty

had enough educati on and experience to understand the Rel ease.

3. Tine to Deliberate Wiether to Sign the Rel ease

Dougherty had twenty-one (21) days to decide whether to
sign the rel ease and executed it twenty (20) days after receiving
it fromTEVA. See Release § 2(c); Pl. Dep. at 44. During this
time, she consulted with famly nenbers, the EEOCC and, by her
estimation, attenpted to contact approxinmately a hal f-dozen
attorneys in deciding whether to execute the Rel ease. Dougherty
points to nothing in the record suggesting that TEVA rushed her
into maki ng a decision or that she was denied the opportunity to
meani ngful Iy consi der the ramfications of executing the Rel ease.
Thus, the Court finds there is no triable issue of fact as to
whet her Dougherty had sufficient time to decide whether to sign

the Rel ease. Accord Cuchara, 2004 U.S. Dist. LEXIS 11334, at

*18-19; Easton, 289 F. Supp. 2d at 610.
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4. Whet her Dougherty Knew or Shoul d Have Known Her Ri ghts

It is undisputed that Dougherty believed she had a
di scrimnation claimagai nst TEVA before signing the Release. In
May 2003, Dougherty contacted the EEOC because she believed that
TEVA di scrimnated against her. She did not pursue this claim
however, and admtted that she understood that in exchange for
two nonths’ salary and COBRA benefits, she was agreeing not to
bring suit against TEVA. See Pl. Dep. at 41.

Thi s concessi on notw t hstandi ng, Dougherty contends that
she believed that the Rel ease was part of a continuous harassnent
and “illegal”. See id. at 41, 47. And so she didn't really
believe that by executing the Rel ease she was foregoing her
clai ms against TEVA. \Wiile that mght be true, it is well-
establ i shed that an enpl oyee’s "m sqgui ded subjective beliefs,

w thout nore, that the release [she] signed did not bar [her]
frombringing clains . . . was '"insufficient to defeat summary
judgnent in the face of clear and unanbi guous | anguage.'” Morris

V. The Penn Mut. Life Ins. Co., No. 87-7063, 1989 U S. Dist.

LEXIS 1690, at *8 (E.D. Pa. Feb. 21, 1989) (quoting Grillo, 862
F.2d at 452). Accordingly, Dougherty's argunent in this regard

is without nerit.
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5. mportunity to Seek Counsel

An enpl oyee has a neani ngful opportunity to seek |egal
counsel regarding a rel ease/waiver if her enployer encourages her
to do so “orally or in witing.” Crillo, 862 F.2d at 454.

Thus, it’s irrelevant “whether [an enpl oyee] in fact receive[s]
the benefit of [legal] counsel.” 1d. Indeed, *“even where a[n]

[ enpl oyee] does not seek counsel” courts have concluded that “an
express statenent regarding his or her right to do so” tilts this
factor in favor of finding a rel ease/waiver valid. Pears, 718 F
Supp. at 446.

The Rel ease unanbi guously advi sed Dougherty that she should
consult with an attorney. See Release T 2(b) ("“DOUGHERTY .

has, by virtue of this Agreenent, been advised in witing by TEVA

to consult with an attorney in connection with this Agreenent.”)

(enphasi s added); see also Easton, 289 F. Supp. 2d at 610-11

And this wasn’t a holl ow suggestion. Dougherty had twenty-one
days to decide whether to sign the Release and admts to trying
to contact approximately hal f-a-dozen attorneys to discuss the
Rel ease. Therefore, the Court finds that no genuine issue of

mat eri al fact exists regardi ng whet her Dougherty had a neani ngf ul

opportunity to seek | egal counsel.
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6. pportunity to Negotiate the Terns of the Rel ease

When an enpl oyee has an opportunity to negotiate a rel ease’s
terms, that’s a strong indication it was know ngly and
voluntarily executed. “Wile the absence of such an opportunity
is not as strong an indicia that a rel ease [was execut ed]
unknowi ng[ly] or involuntary[ly], to the extent such absence and
ot her evi dence suggest that the atnobsphere surroundi ng the
executi on was oppressive, it is, of course, a relevant
consideration.” Grillo, 862 F.2d at 454 n.4. The critical

consideration then is whether the enpl oyee had an opportunity to

negotiate the terns of a rel ease, not whether she actually took

advant age of that opportunity. See, e.q., Cuchara, 2004 U.S.

Dist. LEXIS 11334, at *21-22.

The record before the Court indicates that Dougherty not
only had an opportunity to negotiate the terns of the Rel ease but
actually took advantage of it. TEVA initially offered Dougherty
one nonth’s salary and COBRA as severance benefits. After
Dougherty had a discussion with Cerbone, however, TEVA (through
Cer bone) doubl ed Dougherty’s severance benefits to two nont hs’
salary and COBRA. See Pl. Dep. at 57-58. Because Dougherty
actually negotiated the terns of the Rel ease, and has not
ot herwi se introduced any evi dence suggesting that the atnosphere
surrounding its execution was oppressive, the Court finds this

factor favors finding the Release valid. . Grillo, 862 F.2d

-18-



at 454 n. 4 (observing that an enpl oyee had an opportunity to
negotiate the terns of his release despite the fact that his
enpl oyer did not afford himwith a formal opportunity to do so
because he “did not perceive hinself as being conpletely at the
mercy of an intractable enployer...[and] perceived the channels

for negotiation open and in fact availed hinself of theni).

7. The Consideration in Return for the Wiver

TEVA was not required by law or contract to offer Dougherty
two nonths’ salary and COBRA as severance benefits. Thus,
Dougherty received, as a matter of |aw, adequate consideration in

exchange for waiving any potential claims. C. Crillo, 862 F. 2d

at 454 (“The special allowance given to Crillo and accepted by
hi min exchange for his Rel ease exceeded the enpl oyee benefits to
whi ch he was already entitled . . . . Accordingly, we find
unpersuasive Cirillo's argunent that his wai ver was unsupported

by consi deration and thus not enforceable.”); see also Cuchara,

2004 U. S. Dist. LEXIS 11334, at *20-21; Easton, 289 F. Supp. 2d

at 611; R ddell, 18 F. Supp. 2d at 474.

8. Duress or Undue | nfl uence.

Dougherty al so argues that she signed the Rel ease under
duress or coercion. To determ ne whether a rel ease entered into

by a Pennsyl vani a enpl oyee i s unenforceabl e because of duress,
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courts within this Grcuit apply Pennsylvania |law. See, e.q.,

Easton, 289 F. Supp. 2d at 612.% In the context of a contractual
di spute, the Pennsylvania Suprene Court has defined duress as
“that degree of restraint or danger, either actually inflicted or
t hreat ened and i npendi ng, which is sufficient in severity or
apprehension to overcone the mnd of a person of ordinary
firmess . . . . Mreover, [wWthout] threats of actual bodily
harm there can be no duress where the contracting party [can]

consult with counsel.” Carrier v. WIlliam Penn Broad. Co., 233

A . 2d 519, 521 (Pa. 1967) (quoting Smith v. Lenchner, 205 A 2d

626, 628 (Pa. Super. C. 1964)); see also Three Rivers Mtor Co.

v. Ford Motor Co., 522 F.2d 885, 893 (3d Cir. 1975).

Dougherty does not allege that TEVA threatened her with
physi cal harm And, as di scussed above, TEVA advi sed Dougherty
inwiting to consult with an attorney regardi ng the Rel ease (and
gave her anple tine to do so). Thus, as a matter of |aw,
Dougherty cannot establish she executed the Rel ease under

duress.?®

8 This presunes that the rel ease was executed within Pennsyl vania and

does not contain a choice of |aw provision

9Dougherty al so contends that she was unable to voluntarily execute the
Rel ease because of her financial circunmstances and fragile nmental state. She
clains to have signed it because she “needed . . . noney for therapy . . .
[and] a place to live.” Pl. Dep. at 45. In Wastak v. Lehigh Valley Health
Network, the Third Crcuit rejected simlar assertions when the plaintiff
failed to “come forth with sufficient evidence to create a genuine issue of
material fact with regard to any |ack of understanding or voluntariness on his
part in signing [a r]elease.” 342 F.3d 281, 295 (3d Cir. 2003). While noting
that such matters “should usually be decided by a jury,” Wastak nevert hel ess
affirmed the district court’s grant of sunmary judgnent in favor of the
def endant - enpl oyer because the plaintiff didn't introduce evidence supporting
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C. D d Dougherty effectively revoke the Rel ease?

Finally, Dougherty argues regardl ess of whether she
knowi ngly and voluntarily executed the Rel ease, she subsequently
rescinded it on either July 9 or 11, 2003 when she attenpted to
contact Cerbone. The Court disagrees.

Under Pennsylvania law, ° the “notice for the term nation of

a contract nust be clear and anbiguous. . . .” Maloney v. Madrid

Motor Corp., 122 A 2d 694, 696 (Pa. 1956) (citing Wight v.

Bristol Patent Leather Co., 101 A 844 (Pa. 1917); Berw ck Hot el

Co. v. Vaughn, 150 A. 613 (Pa. 1930); Holnes Electric Protective

Co. of Philadelphia v. Goldstein, 24 A 2d 161 (Pa. Super. C

1942)). A party who wshes to rescind (or termnate) a contract
must therefore: (1) give notice to the other party of her intent
to do so; and (2) conmunicate that intent clearly and
unanbi guously. In this case, Dougherty did neither.

Al t hough Dougherty asserts that she intended to revoke the

Rel ease, TEVA never received notice of her intentions.

his clains and the record belied his assertions to the contrary. This case is
no different. Dougherty has introduced no evidence that she was nental ly
inmpaired at the tine she executed the Release. And like the plaintiff in

Wast ak, Dougherty “was of sufficient nental state to nmake several attenpts to
retain | egal counsel.” 1d. Mreover, even if there was evidence in the record
t hat Dougherty was experiencing financial pressures when she executed the

Rel ease, “the existence of [such] pressure to sign a waiver is insufficient to
establish that it was executed involuntarily.” 1d. (citing Cirillo, 862 F.2d
at 452 n.2 (“Econom c pressure alone is insufficient to establish a claim of
duress that would void an otherwise valid release.”); Three R vers Mtors Co.
v. Ford Motor Co., 522 F.2d 885, 893 (3d Cir. 1975)).

10 The parties appear to agree that Pennsylvania | aw governs whet her
Dougherty effectively revoked the Rel ease.
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Dougherty’s phone calls to Cerbone did not clearly and

unanbi guously communi cate her intent to revoke the Rel ease.

| ndeed, Dougherty admts that her phone calls conmmuni cated

not hing nore to TEVA than “call nme back.” At no point did
Dougherty inform (via tel ephone, fax, e-mail, etc.) anyone at
TEVA that she wanted to revoke the Rel ease. And aside fromthese
phone calls, Dougherty points to nothing indicating that she
clearly and unanbi guously conmuni cated to TEVA her intentions to
revoke the Rel ease. Thus, Dougherty’s phone calls to Cerbone on
July 9 and 11, 2003 did not effectively revoke the Release. Cf.

Wods v. Denver Dep't of Revenue, 45 F. 3d 377, 379 (10th G

1995) (plaintiff’s phone calls to defendants’ counsel expl aining
it was an “energency” did not give defendants sufficient notice

that plaintiff intended to rescind a settlenent agreenent).?!!

Concl usi on

For the foregoing reasons, the Court concludes that
Dougherty knowi ngly and voluntarily executed the Rel ease.

Because the Release, including its waiver provision, is

1 Dougherty al so argued that she did not |eave nessages with anyone at

TEVA regardi ng the Rel ease because she believed its confidentiality provision
prohi bited her fromdoing so. See Release § 6. Assuming this is true, that
does not explain why Dougherty did not | eave a nessage for Cerbone

conmuni cating her intent to revoke the Release. After all, it was Cerbone who
negoti ated the Release’'s terns with Dougherty. Moreover, Dougherty could have
conmuni cated her intent to revoke the Rel ease through other neans - fax, e-
mail, US mail, in person - but failed to do so. Dougherty does not explain
why the Release’s confidentiality provision prevented her fromtaking any of

t hese actions.
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enforceable, the Court dismsses wth prejudi ce Dougherty’ s AVA

and FMLA clainms. An appropriate Oder foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BARBARA DOUGHERTY : ClVIL ACTI ON

V.

NO. 05-CV-2336
TEVA PHARMACEUTI CALS USA
ORDER
AND NOW this 20t h day of February, 2008, upon

consi deration of Defendant’s Mtion for Judgnent on the Pl eadi ngs
and/ or Summary Judgnent (Doc. No. 44), Plaintiff’'s Response (Doc.
No. 46), and Defendant’s Reply (Doc. No. 48) thereto, it is
her eby ORDERED as fol | ows:

1. Defendant’s Motion for Summary Judgnment i s GRANTED

2. Plaintiff's Conplaint is DI SM SSED W TH PREJUDI CE.

3. The Cerk of Court is to CLOSE this Mtter.

BY THE COURT:

s/J. Curtis Joyner
J. Curtis Joyner, J.




