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On behal f of Appellee

* * *

OP1 NI ON

JAVES KNOLL GARDNER
United States District Judge
This matter is before the Court on the Mdtion of
Appel lants to Stay Sheriff’s Sale of Their Home, which notion was
filed January 28, 2008. By Order dated Decenber 5, 2007, |

schedul ed a hearing on the underlying bankruptcy appeal in this



matter. On February 1, 2008 | conducted an oral argunent on the
underlying appeal. During this proceeding |I also conducted an
oral argunent on appellants’ notion for a stay.

For the reasons expressed below, | deny the Mdtion of

Appellants to Stay Sheriff’'s Sale of Their Hone.'!

! Federal Rule of Bankruptcy Procedure 8011 governs notion practice
i n bankruptcy appeals. As applicable here, Rule 8011 provides:

(a) Content of notions; response; reply.

A request for an order or other relief shall be made by filing
with the clerk of the district court...a notion for such order or
relief with proof of service on all other parties to the appeal
The notion shall contain or be acconpani ed by any matter required
by a specific provision of these rules governing such a notion,
shall state with particularity the grounds on which it is based,
and shall set forth the order or relief sought. If a nmotion is
supported by briefs, affidavits or other papers, they shall be
served and filed with the notion...

* * %

(c) Determination of all notions.

Al motions will be decided without oral argunent unless the court
orders otherwise. A notion for a stay, or for other energency
relief my be denied if not presented pronptly.

(d) Energency notions.

VWhenever a novant requests expedited action on a notion on the
ground that, to avoid irreparable harm relief is needed in |ess
time than would normally be required for the district court or
bankruptcy appell ate panel to receive and consider a response, the
word “Emergency” shall precede the title of the nmotion. The notion
shal | be accomnpanied by an affidavit setting forth the nature of
the emergency. The notion shall state whether all grounds
advanced in support thereof were subnitted to the bankruptcy judge
and, if any grounds relied on were not submitted, why the notion
shoul d not be remanded to the bankruptcy judge for

reconsi deration. The notion shall include the office addresses
and tel ephone nunmbers of noving and opposing counsel and shall be
served pursuant to Rule 8008. Prior to filing the nmotion, the
novant shall nake every practicable effort to notify opposing
counsel in time for counsel to respond to the notion. The

af fidavit acconpanying the notion shall also state when and how
opposi ng counsel was notified or if opposing counsel was not
notified why it was not practicable to do so.

Fed. R Bankr. P. 8011.



JURI SDI CT1 ON

This Court has subject matter jurisdiction of this
bankruptcy appeal pursuant to 28 U S.C. 8§ 158(a)(1). This is an
appeal froma final Oder of the United States Bankruptcy Court
for the Eastern District of Pennsylvania dated February 27, 2007
whi ch deni ed appellants’ notion for reconsideration. The
February 27, 2007 Order upheld the bankruptcy court’s prior
February 8, 2007 Order and acconpanyi ng Menorandum Opi ni on whi ch
granted sunmary judgnent agai nst appellants and in favor of

appel | ee in bankruptcy adversary nunber 06-417.2

2 Appellants filed their first Notice of Appeal on March 9, 2007.
This appeal was limted to the bankruptcy court’s disposition of adversary
nunber 06-417. By Anended Notice of Appeal dated March 12, 2007, however,
appel l ants al so sought to appeal adversary number 07-001. Adversary numnber
07-001 was a related adversary proceedi ng brought by plaintiffs Deborah A
Madera and M chael Madera agai nst defendants Ameri quest Mortgage Conpany and
AMC Mortgage Services, Inc.

Thi s bankruptcy appeal (which originally enconpassed both
adversary proceedi ngs) was docketed in the United States District Court for
the Eastern District of Pennsylvania on April 6, 2007. On April 9, 2007
Ameri quest Mrtgage Conmpany and AMC Mortgage Services, Inc. (as appell ees)
filed a Motion to Quash Appeal. The Mtion to Quash Appeal sought dismi ssa
of the appeal of adversary number 07-001 because the bankruptcy court had not
entered a final appeal able Order when the Anended Notice of Appeal was fil ed.

Appel | ants’ response to Appellees’ Mtion to Quash Appeal was
filed on April 23, 2007. Appellants’ response indicated that they woul d
wi t hdraw their appeal regardi ng adversary number 07-001 with the understandi ng
that any appeal froma final Order in that adversary proceedi ng woul d be
preserved. During oral argunent conducted on February 1, 2007, | dismi ssed
t he appeal of adversary number 07-001 by mutual consent of the parties.

Accordingly, the underlying bankruptcy appeal in this matter is
now limted to the final Order issued in adversary numnber 06-417. The
parties involved in this appeal are appell ees Deborah A. Madera and M chae
Madera and appel | ee Aneri quest Mrtgage Conpany.
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FACTUAL® AND PROCEDURAL HI STORY

Appel l ants are co-owners of real property |ocated at
401 Twin Streans Drive, Warm nster, Pennsylvania. Appellants
reside at this property. |In January 2005 appel |l ants obtai ned a
| oan from Option One Mortgage Conpany secured by a nortgage upon
their honme (“Option One loan”). Appellants utilized the Option
One loan to pay off a prior nortgage. The Option One | oan al so
provi ded appellants with a cash payout which they used to pay for
their son’s college tuition.

Appel lants do not recall the basic facts of the Option
One | oan such as the | oan anobunt or interest rate. Neither
appel l ant recalls whether they were issued title insurance with
respect to the Option One nortgage. Moreover, prior to the
wi t hi n bankruptcy appeal, appellants did not present any
docunent ary evidence which showed the existence of title

i nsurance for the Option One loan.*

8 The facts presented herein are drawn fromthe February 8, 2007
Order and acconpanyi ng Menorandum Qpi ni on of the bankruptcy court as well as
the uncontested facts presented in the Brief of Appellants filed May 14, 2007,
Brief of Appellees filed June 15, 2007; Reply Brief of Appellants filed
July 2, 2007; Mdtion of Appellants to Stay Sheriff’'s Sale of Their Hone filed
January 28, 2008; Aneriquest Mrtgage Conpany and AMC Mort gage Servi ces,
Inc.’s Response in Opposition to Appellants’ Mtion to Stay Sheriff’'s Sale
filed January 29, 2008; and the uncontested statements of counsel at oral
ar gument .

4 Appendi x Ato the Brief of Appellants is an unsigned Settl ement
Statement form produced by the United States Departnent of Housing and Urban
Devel opnent. Appellants contend that this is the settlenment statement form
fromappellants’ Option One | oan transaction. At item nunber 1108, this
statement reflects that appellants were required to pay for title insurance in
connection with repaynment of the Option One | oan.

(Footnote 4 conti nued):




Subsequent |y, appellants entered into a new | oan
transaction with appell ee Aneriquest Mrtgage Conpany on June 23,
2005 (“Aneriquest loan”). Appellants used the |oan proceeds to
satisfy their prior Option One |loan. The | oan also provided
appellants wth a cash payout. Appellants nade one paynent under
t he Anmeri quest | oan.

Def ault and Forecl osure Judgnent

On March 25, 2006 Deutsche Bank National Trust Conpany,
as assignee of the loan, initiated forecl osure proceedings in the
Court of Common Pl eas of Bucks County, Pennsylvania. A default
forecl osure judgnent was entered agai nst appellants on May 9,
2006. Based upon this foreclosure judgnent, a sheriff’s sale of
the property is scheduled to take place on February 8, 2008.

Appel I ants have not noved in the Court of Common Pl eas
of Bucks County, Pennsylvania or in the Pennsylvania Superior

Court to vacate or set aside the default judgnment, to appeal the

(Continuation of footnote 4):

Appel | ee vehenently opposes this court’s consideration of this
evi dence. Appellee asserts that this evidence was never presented to the
district court and it is not part of the appellate record. Moreover, appellee
argues that there is no evidence that this Settlenment Statenent or any other
evi dence showi ng the existence of prior title insurance was ever provided to
appel | ee.

“[When a party fails to raise an issue in the bankruptcy court,
the issue is waived and may not be considered by the district court on

appeal .” 1n re Kaiser Goup International, Inc., 399 F.3d 558, 565 (3d Cir.
2005). Accordingly, this court will not consider evidence which has not been
made a part of the appellate record as part of its disposition of the
underlying appeal. Additionally, this evidence is not relevant to appellants’

motion for a stay of the sheriff’'s sale.
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judgnent or to stay the inpending sheriff’s sale.

Appel l ants aver that they served a pro se Answer to the
Conmpl ai nt, which was docketed by the Court of Common Pl eas on
April 24, 2006. Appellants contend that this Answer was not
correctly docketed by the Court of Common Pl eas, but it should
have prevented the default and forecl osure judgnent. However,
appel | ee asserts that appellants were aware of the nortgage
forecl osure action and never defended against it.

Pre-Petition Request for |Information

By letter dated June 5, 2006 appellants’ counsel,
David A School, Esquire, sent a letter to appell ee which all eged
viol ations of federal and state | aw by appell ee and asserts a
right to rescind the Ameriquest loan. The letter purports to be
a qualified witten request pursuant to the Real Estate
Settl enment Procedures Act, 12 U S.C. 8 2605(5)(e), seeking
i nformation regardi ng unpaid interest and escrow bal ances,
mont hl y paynments, and the nethod by which paynents were credited
by appel | ee.

By |etter dated August 2, 2006, appellee acknow edged
recei pt of appellants’ letter. However, appellee avers that the
letter was not received until July 27, 2006.

Appel | ants’ Bankruptcy and Adversary Proceedi ngs

On July 19, 2006 appellant Deborah A. Madera filed a

voluntary petition for Chapter 13 bankruptcy (case nunber



06- 13000) .

On August 2, 2006 appell ants Deborah A. Madera and

M chael Madera commenced an adversary proceedi ng (adversary

nunber 06-417) agai nst appel | ee Areri quest Mrtgage Conpany.

The four-Count adversary Conplaint contained the

foll ow ng cl ai ns:

(1)

(1)

(111)

(V)

Ameriquest violated 15 U . S.C. 8§ 1638(a) of the
federal Truth-in-Lending Act (“TILA") by
overchargi ng appellants for title insurance and
failing to include the overcharge in their TILA
“finance charge” disclosure statenent, which
violations entitle appellants to statutory
recoupnent of danmages and costs agai nst Ameri quest
pursuant to 15 U.S.C. § 1640;

Ameriquest’s TILA disclosure violations entitle
appellants to rescind the Aneriquest |oan pursuant
to 15 U . S.C. §8 1635(b) and entitle appellants to
statutory damages pursuant to 15 U. S.C. 8§ 1640;
Ameriquest failed to conmply with 12 U. S. C

88 2605(e) and (f) of the Real Estate Settl enent
Procedures Act (“RESPA’) by failing to respond to
appel lants’ Qualified Witten Request for
rescission; and

Anmeri quest violated 15 U.S.C. §8 1691 of the Equal

Credit Opportunity Act (“ECOA’) by substituting



different, |ess favorable |oan terns w thout
advi sing appellants on the date of settlenent.

On August 22, 2006 appellee Aneriquest filed an Answer
to the adversary Conplaint. Thereafter, discovery commenced and
t he bankruptcy court set October 20, 2006 as the deadline to file
pre-trial nmotions. On Cctober 20, 2006, after discovery had
concl uded, Defendant Anmeriquest Mrtgage Conpany’s Mtion for
Summary Judgnent was filed. Appellee’ s notion sought summary
judgnent on all of appellants’ clains.

On Cctober 30, 2006 Plaintiff’s Expedited Mtion for
Extension of Time to Respond to Defendant’s Mdtion for Sunmary
Judgnent and for Perm ssion to Anend Conplaint was filed. This
noti on sought an extension of tinme to respond to appellee’s
summary judgnment notion, sought a delay of the hearing on the
summary judgnment notion and sought |eave to file an Anended
Conmpl ai nt in adversary nunber 06-617.

In appel l ants’ proposed Anmended Conpl ai nt, appellants
w thdrew their ECOA claim Appellants also wi thdrew their RESPA
cl ai m agai nst appel | ee Aneriquest, and instead asserted the claim
agai nst AMC Mortgage Services, Inc. The Amended Conpl aint al so
asserted a new TI LA disclosure violation based upon appellee’s
i ssuance of a one-week-to-cancel notice. Finally, the Amended

Conpl ai nt asserted a new cl ai m agai nst appellee for violations of



t he Pennsylvania Unfair Trade Practices Act and Consuner
Protection Law, 73 P.S. § 201-1.

On Novenber 28, 2006 a hearing on appellee’ s sunmary
j udgnent notion and appellants’ notion for |eave to anmend the
Conpl ai nt was hel d before Chief Judge Diane W Sigmund of the
United States Bankruptcy Court for the Eastern District of
Pennsyl vania.®> At the hearing, appellants withdrew their claim
for damages and costs related to appellee’s alleged violation of
ECOA and Chief Judge Signmund orally denied appellants’ notion for
| eave to anmend the adversary Conpl aint.

On February 8, 2007 Chief Judge Signmund issued an O der
and acconpanyi ng Menorandum Qpi ni on whi ch granted appell ee’s
nmotion for summary judgnment on all renmaining counts. As
pertinent to this bankruptcy appeal, the court held that the

Rooker - Fel dman doctrine® barred appellants’ clains for rescission

in Counts Il and I1l. The court also concluded that appellants
had presented insufficient evidence to show that they had

obtained title insurance with the Option One |oan or to show that

5 Al t hough Chi ef Judge Signund refers to the proceeding as a
hearing, it appears to have been solely an oral argunent.

6 As npst recently explained by the United States Suprenme Court, the
Rooker - Fel dman doctrine is a statutory-based abstention doctrine which
precl udes | ower federal courts from exercising appellate jurisdiction over
final state-court judgnents. Lance v. Dennis, 546 U S. 459, 463,
126 S. Ct. 1198, 1201, 163 L.Ed.2d 1059, 1064 (2006)(per curiam. See
Rooker v. Fidelity Trust Conmpany, 263 U.S. 413, 44 S.Ct. 149, 68 L.Ed. 362
(1923) and District of Colunbia Court of Appeals v. Feldman, 460 U.S. 462,
103 S. Ct. 1303, 75 L.Ed.2d 206 (1983).
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appel |l ee had notice of any such title insurance. Therefore, the
court dismssed the TILA claimin Count 1I.

The February 8, 2007 Order and acconpanyi hg Menorandum
Opi nion al so explained the court’s rationale for denying
appel lants | eave to anmend their Conplaint. The court held that
t he anendnment was untinely because appellants were fully aware of
the basis of the new clains and their need to add an additi onal
party before the conclusion of discovery. The court also
concl uded that the proposed anendnents woul d be futile.

On February 16, 2007 appellants filed Plaintiff’s
Mot i on Requesting Reconsideration of Menmorandum Qpi ni on and Order
of February 2, 2007. Defendant Ameri quest Mortgage Conpany’s
Response in Qpposition to Plaintiffs’ Mtion for Reconsideration
was filed on February 19, 2007. By Order dated February 27,
2007, Chief Judge Signund deni ed appellants’ notion for
reconsideration. On March 9, 2007 appellants filed a Notice of
Appeal of the Bankruptcy Court’s February 27, 2007 Order.

Appel  ants have not noved for a stay pendi ng appeal
before the bankruptcy court.

Subsequent Devel opnents

Subsequent to the filing this bankruptcy appeal from
t he adversary proceedi ng, appellant Deborah A Madera’s
i ndi vi dual Chapter 13 bankruptcy case was voluntarily dism ssed

on August 14, 2007. Appellant M chael Mdera has a pendi ng

-10-



Chapt er 13 bankruptcy case (bankruptcy nunber 07-17296).
Pursuant to the automatic bankruptcy stay, 11 U S. C. 8§ 362(a),
the sheriff’s sale of appellants hone cannot proceed because of
M chael Madera’ s pendi ng bankruptcy action.

However, Deutsche Bank National Trust Conpany has noved
to dismss Mchael Madera’s bankruptcy action on the ground that
the action was filed in bad faith. Oral argunent was held by the
bankruptcy court on January 24, 2008 on the notion to dism ss.

CONTENTI ONS OF THE PARTI ES

Appel | ants’ Contenti ons

Appel l ants aver that in the event appellant M chael
Madera’ s bankruptcy action is dism ssed, the sheriff’s sale of
their honme will proceed. Appellants contend that the conpletion
of the sheriff’'s sale would preclude this court from awarding the
federal renedy of rescission of their Anmeriquest |oan, which
woul d invalidate the state forecl osure judgnment that is the basis
of the sheriff’s sale.

Appel l ants assert that if the bankruptcy court erred in
granting summary judgnent to appellee on appellants’ TILA
rescission claim the bankruptcy court will be reversed and
appellants wll ultimately prevail on this claimwhich would
nullify the foreclosure judgnent. Thus, in order to preserve the

resci ssion renedy, appellants assert that this court nust stay
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t he Bucks County sheriff’s sale pending resolution of this
bankrupt cy appeal .

Appel l ants contend that this court has the inherent
power to stay the sheriff’'s sale of their honme. Appellants aver
that this power stens fromthe court’s inherent power to prevent
irreparable harmfrominuring to a litigant before the court has
had an opportunity to decide the case on its nerits pursuant to
Federal Rule of G vil Procedure 65. Appellants assert that
federal district courts within this district have stayed the
execution of state court judgnents pending the disposition of
matters before themin the past.’

Appel l ants argue the following in support of their
motion: the invalidity of the nortgage foreclosure judgnment
entered by default without regard to appellants’ pro se Answer;
appellants’ equity in their home; appellants’ expectation that
they will shortly receive sufficient funds to satisfy any arrears
owed; and their belief that, if successful in this appeal,
appellants may ultimately invalidate the nortgage which is the

basis for the forecl osure.

7 Appellants cite Swarb v. lLennox, 314 F. Supp. 1091 (E.D. Pa. 1970)
and Piper v. Portnoff Law Associates, 262 F.Supp.2d 520 (E. D.Pa. 2003) for
this proposition. Appellants also refer to an unpublished O der dated
Novermber 14, 2006 by Judge Legrome D. Davis in the case of Wllians v. Wells
Fargo Hone Mortgage, Inc., Civ.A No. 06-3861 (E.D.Pa. 2006) in support of
their assertion.

-12-



Appel | ee’ s Cont enti ons

Appel | ee contends that appellants’ notion to stay the
sheriff’'s sale nust be denied. Appellee asserts that (1) this
court is prohibited fromenjoining a pending state court
proceedi ng under the Anti-Injunction Act; (2) this court mnust
appl y Younger abstention® and decline to exercise its
jurisdiction; and (3) appellants’ requested relief is beyond the
scope of the underlying appeal.

Appel | ee argues that a federal district court is
prohi bited by the Anti-Injunction Act from enjoining a pending
state court proceeding, including a sheriff’s sale, unless one of
t hree narrow exceptions to the Act apply. Appellee asserts that
none of the exceptions to the Act apply here.

Appel l ee further asserts that Younger abstention
applies to appellants’ request for a stay and this court mnust
decline to exercise its jurisdiction irrespective of the Anti -

I njunction Act. Appellee contends that the sheriff’'s sale is a
state court judicial proceeding involving the appellants which
inplicates inportant state interests and in which appellants
coul d have raised their rescission claim

Finally, appellee avers that the only issues before
this court are those contained wthin adversary nunber 06-417

whi ch have been appeal ed and briefed. Appellee contends that the

8 Younger v. Harris, 401 U S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669
(1971).
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court does not have jurisdiction to challenge the underlying
forecl osure action because it is not within the province of the
appeal .

DI SCUSSI ON

Appel lants’ notion for a stay of the sheriff’'s sale is
in the nature of an energency notion for stay pending resol ution
of their bankruptcy appeal.® The test for determ ning whether to
grant a stay pendi ng appeal under Federal Rule of Bankruptcy
Procedure 8005 mrrors the standard applicable to stay orders
pursuant to Federal Rule of Bankruptcy Procedure 8017 as well as
the standard for prelimnary injunctions pursuant to Federal Rule

of GCvil Procedure 65(a). 1n re 641 Associates, Ltd, G v. A No.

93-2099, 1993 W 246024, at *1 (E. D.Pa. June 30, 1993)

® Federal Rule of Bankruptcy Procedure 8005 governs the issuance of
stays pendi ng appeal. Rule 8005 provides in part:

A motion for a stay of the judgnent, order, or decree of a bankruptcy
judge,...or for other relief pending appeal nust ordinarily be presented
to the bankruptcy judge in the first instance....A notion for such
relief, or for nodification or ternmnation of relief granted by a
bankruptcy judge, nay be made to the district court..., but the notion
shal |l show why the relief, nodification, or termnation was not obtai ned
fromthe bankruptcy judge. The district court...my condition the
relief it grants under this rule on the filing of a bond or other
appropriate security with the bankruptcy court....

Fed. R Bankr. P. 8005.

Al t hough appellants offered no information regardi ng whet her they
first sought a stay in the bankruptcy court, it nmay be inferred fromthe
procedural history offered in their notion for a stay that the stay only
became necessary when it appeared that appellant M chael Mdera's bankruptcy
action had the possibility of being dismssed. By this juncture, the
under | yi ng bankruptcy appeal in this court had already been perfected and was
ripe for decision follow ng oral argumnent.

Accordingly, | exercise ny discretion and find appellants’

avernents to be sufficient to explain their decision to forego notion practice
in the bankruptcy court.
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(Kelly, James McGrr, J.); Inre Aick, Cv.A No. 96-784,

1996 W. 287344, at *1 (E.D.Pa. May 29, 1996)(Yohn, J.).?

However, because | conclude that the requested
injunctive relief is not available to appellants pursuant to the
Anti-lnjunction Act, 28 U S.C. 8§ 2283, and because | concl ude
t hat Younger abstention applies, | wll not engage in a Rule 8005
anal ysi s.

Anti-lnjunction Act

The Anti-Injunction Act states that “[a] court of the
Untied States may not grant an injunction to stay proceedings in
a State Court except as expressly authorized by Congress, or
where necessary in aid of its jurisdiction, or to protect or
effectuate its judgnents.” 28 U S.C. 8§ 2283. The three
exceptions to the Anti-Injunction Act nust be construed narrowy
with any doubts as to the propriety of granting the federal

i njunction agai nst state court proceedi ngs resolved in favor of

permtting the state courts to proceed. 1n re Diet Drugs,
282 F.3d 220, 231 (3d Gr. 2002).
A federal court injunctive Order directed at the

parties and their representatives, but not at the state court

10 In determ ning whether to grant a stay pendi ng appeal, the court
must consider four factors: (1) whether the applicant has made a strong
showi ng of likely success on the nmerits; (2) whether the applicant will be
irreparably injured absent a stay; (3) whether a stay will substantially
injure the other parties; and (4) how the public interest will be affected.
Floyd v. dark, 266 B.R 61, 63 n.3 (E. D Pa. 2001)(Surrick, J.)(internal
citations omitted). A party nust satisfy all four elenents to qualify for a
stay pursuant to Fed.R Bankr.P. 8005. |n re Blackwell, 162 B.R 117, 120
(E. D.Pa. 1993)(Joyner, J.).
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itself, does not renove it fromthe scope of the Anti-Injunction

Act . In re Diet Drugs, 282 F.3d at 233. Thus, it is well-

settled law that the prohibition of the Anti-Injunction Act
cannot be “evaded by addressing the order to the parties.”

Atlantic Coastline Railroad Conpany v. Brotherhood of Loconptive

Engi neers, 398 U. S. 281, 287, 90 S.Ct. 1739, 1743,
26 L.Ed.2d 234, 241 (1970).

Only the “necessary in aid of jurisdiction” exception
is arguably applicable to this bankruptcy appeal . For the
necessary-in-aid-of-jurisdiction exception to apply, the state
court proceedings nust “so interfer[e] wth a federal court’s
consideration or disposition of a case as to seriously inpair the

federal court’s flexibility to decide that case.” 1975 Salaried

Enpl oyees Retirenent Plan for Eligible Eml oyee of Crucible, Inc.

v. Nobers, 968 F.2d 401, 408 (3d Cr. 1992)(internal citation and
quotations omtted). However, the in-aid-of-jurisdiction
exception may not be invoked nerely because of the prospect that
a concurrent state proceeding mght result in a judgnent
inconsistent wwth the judgnment of the district court. Atlantic

Coastline Railroad Conmpany v. Brotherhood of Loconptive

Engi neers, 398 U. S. at 295-296, 90 S.Ct. at 1747-1748,
26 L. Ed.2d at 246.

1 The parties have not advised this court of any act of Congress
aut hori zing an injunction based upon a claimfor TILA rescission. There is
al so no federal court judgment seeking to be effectuated.
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The traditional applications of the necessary-in-aid-
of -jurisdiction exception have been in “renoval cases (where a
district court nust ensure its exclusive governnent of the
particular litigation renmoved) and /in remcases (where, under the
traditional view, only one court can entertain jurisdiction over

a particular physical res).” 1975 Salaried Enployees Retirenent

Plan for Eligible Enployee of Crucible, Inc. v. Nobers, 968 F.2d

at 407. 1

In addition to the traditional exceptions, the United
States Court of Appeals for the Third Crcuit has held that, in
the context of conplex class actions and nulti-district
l[itigation, where a federal court expends considerable tinme and
resources and a pending state action threatens to derail a
tentative settlenment, the necessary-in-aid-of-jurisdiction

exception wll apply. Carlough v. Anthem Products, Inc.,

10 F.3d 189, 204 (3d Cir. 1993).

The Third Circuit has also opined that an injunction
may i ssue where the state court action threatens to frustrate
proceedi ngs and di srupt the orderly resolution of the federal

l[itigation. I1n re Diet Drugs, 282 F.3d at 234. \Wen deciding

12 In construing the linmts of the in remexception, courts have held
that “the mere fact that debts secured by real property are at issue in the
di spute does not transformit into an in remproceeding.” Phillips v. Chas.

Schrei ner Bank, 894 F.2d 127, 132 (5th Cr. 1990)(holding that the Anti -

I njunction Act precluded the district court below from enjoining state court
forecl osure proceedings); see also Snmith v. ABN Anro Mrtgage Goup, Inc.
Cv.A No. 1:06cv45, 2007 W 2029044, at *4 (S.D.Chio July 10, 2007)(slip op.)
(denying a tenporary restraining order and prelimnary injunction which would
prevent the sale of plaintiffs’ honme pursuant to a confirned bankruptcy plan).
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whet her the state court proceedings sufficiently interfere with
the federal court’s jurisdiction:

First, we look to the nature of the federal action
to determ ne what kinds of state court
interference would sufficiently inpair the federa
proceedi ng. Second, we assess the state court’s
actions, in order to determ ne whether they
present a sufficient threat to the federal action.
And finally, we consider principles of federalism
and comty, for a primary aimof the Anti-

I njunction Act is to prevent needless friction

bet ween the state and federal courts.

In re Diet Drugs, 282 F.3d at 234 (internal citations and

guotations omtted).

Courts within the Eastern District of Pennsylvania have
declined to enjoin state court proceedings involving forecl osures
and sheriff’s sales involving both real property and personalty

pursuant to the Anti-Injunction Act. Valle v. Etemad, C v. A No.

04-969, 2005 W. 579813, at *1 (E.D.Pa. March 11, 2005)

(Bartle, J.); Smith v. Litton Loan Servicing, LP, G v.A No.

04- 2846, 2005 W. 289927, at *8 (E.D.Pa. Feb. 4, 2005)

(Pratter, J.); dark v. U S. Bank National Association, G v.A No.

03- 5452, 2004 W 1380166, at *3 (E.D.Pa. June 18, 2004)(Kelly,

Robert F., J.); see also Becker v. Evans, 496 F.Supp. 20, 21

(M D. Pa. 1980).

Significantly, in dark v. U S. Bank National

Associ ation, 2004 W. 1380166, at *3, a proceeding involving a

single plaintiff asserting a TILA claim(as well|l as state

clainms), District Judge Robert F. Kelly denied plaintiff’s notion
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for prelimnary injunction to prevent foreclosure and the
sheriff’'s sale of his home. The court reasoned that “[t]he Anti-
I njunction Act sinply does not allow federal courts to enjoin
state court proceedings, including nortgage foreclosure actions,
absent the application of an exception under the statute.” dark

v. U.S. Bank National Association, 2004 W. 1380166, at *3.

However, in contrast, in Piper v. Portnoff Law

Associ ates, 262 F. Supp.2d 520, 530 (E. D.Pa. 2003), Senior Judge
Marvin Katz utilized the Third Circuit’s criteria for the
necessary-in-aid-of-jurisdiction exception and enjoi ned a
defendant law firmfrom proceeding wth an inpending state
sheriff’'s sale of plaintiff’s hone. The court held that “[i]f
the sheriff’'s sale were to proceed, the state court proceeding
woul d “present a sufficient threat to the federal action’ in that
[plaintiff] would | ose her hone even though the fees and costs

assessed agai nst her property were unlawful.” Piper v. Portnoff

Law Associ ates, 262 F. Supp.2d at 530.

Conparing the dark v. U S. Bank National Association

and Piper v. Portnoff Law Associ ates decisions, the forner is

nmore apt to the within matter and nore consistent with Third
Circuit jurisprudence narrowy construing the exceptions to the
Anti -1 njunction Act.

Piper was a class action under the federal Fair Debt

Col l ection Practices Act (“FDCPA’) and Pennsylvania Fair Credit
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Extension Uniformty Act. On the other hand, d ark was brought
on behalf of an individual pursuant to TILA, simlar to the
wthin matter. Mreover, the plaintiff in dark had filed for
bankruptcy in a separate proceeding, and the bankruptcy judge had
specifically granted defendant relief fromthe automatic
bankruptcy stay (and plaintiff had never appeal ed that Order).

The within matter is an appeal from a bankruptcy
adversary proceeding. This case is sinply an in personam action
by debtors against their creditor which seeks to invalidate the
creditor’s security interest in the debtors’ real property which
appel l ants commenced as an adversary proceeding wthin appellant
Deborah A, Madera’' s Chapter 13 bankruptcy.

The case markedly differs fromthe cases in which the
narrow exceptions to the Anti-Injunction Act have been recognized
by the Third Crcuit and Suprenme Court. This nmatter does not
i nvolve the renoval of a state court action and, unlike the
related state court proceeding (the final part of which is the
sheriff’'s sale), it is not an in remproceeding. This case is
al so not a class action, nor is it a nmulti-district litigation.

Thus, in light of the cases outlined above as well as
the principles of federalismand comty, | conclude that the
sheriff’'s sale of appellants’ hone wll not sufficiently
interfere with this court’s jurisdiction so as to justify the

i ssuance of an injunction. The conpletion of the sheriff’'s sale
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will not prevent this court fromissuing a decision that the
Aneri quest | oan may be rescinded. Although appellants’ honme may
be conveyed to a third-party as a result of the sheriff’s sale,
this court will remain able to effectuate its judgnent because
this transaction may be reversed as a result of this court’s
subsequent judgnent.

| f appellants are successful in their appeal and the
bankruptcy court ultimately concludes that appellants are
entitled to rescind the Aneriquest |oan transaction, appellants
will then obtain a federal judgnent. After judgnent is entered,
it can be effectuated either by resort to state court procedures
or through other appropriate federal relief.

Al though the result of these two concurrent actions
coul d be inconsistent judgnents, this is not a sufficient basis
to expand the exceptions Anti-Injunction Act. Moreover, this is
a nere possibility. This court may conclude that the bankruptcy
court correctly granted appellee’s summary judgnent notion and
did not err. If this court so concludes, the state proceedi ngs
will remain unaffected and any needl ess friction between the
state and federal courts will have been avoi ded.

Accordingly, the Mdtion of Appellants to Stay Sheriff’s

Sal e of Their Hone is deni ed because | conclude that the Anti -
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I njunction Act, 28 U S.C. § 2283, precludes the relief requested
in appellants’ notion.?*

Younger Abstention

Not wi t hst andi ng the effect of the Anti-Injunction Act,
| conclude that this court nust decline to exercise its
jurisdiction and stay the sheriff’s sale of appellants’ hone

based upon the abstention doctrine enunciated in Younger V.

Harris, 401 U. S 37, 91 S.C. 746, 27 L.Ed.2d 669 (1971), and its

progeny.
Based upon principles of equity, comty and federalism
Younger abstention is a prudential limtation on a federal

court’s jurisdiction which applies when a party seeks to have a

federal court interfere with ongoing state proceedi ngs.

Marran v. Marran, 376 F.3d 143, 154 (3d GCr. 2004). The Third
Crcuit has stated:

Abst ention under Younger is appropriate only if
(1) there are ongoing state proceedings that are
judicial in nature; (2) the state proceedi ngs
inplicate inportant state interests; and (3) the

13 It is not at all clear that appellants may not obtain relief from
the sheriff’'s sale prospectively by resort to state court procedures. |If the
aut omati c bankruptcy stay is lifted because M chael Madera' s bankruptcy case
is dismssed, appellants will be free to challenge the state court foreclosure

judgrment in the courts of the Commonweal th of Pennsylvania. Appellants my
al so seek relief fromthe automatic bankruptcy stay directly fromthe
bankruptcy court notwithstanding the disposition of Mchael Mdera's

bankr upt cy proceeding.

Moreover, if appellant M chael Madera's bankruptcy case is
i nvoluntarily dismssed, he may al so seek a stay pendi ng appeal of the
bankruptcy court’s Order pursuant to Fed.R Bankr.P. 8005. | express no
opi ni on regardi ng whether the Anti-Injunction Act would bar such relief.
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state proceedings afford an adequate opportunity
to raise federal clains....

Even if the necessary three predicates exist,
however, Younger abstention is not appropriate if
the federal plaintiff can establish that (1) the
state proceedi ngs are bei ng undertaken in bad
faith or for purposes of harassnment or (2) sone
ot her extraordinary circunstances exist, such as
proceedi ngs pursuant to a flagrantly
unconstitutional statute, such that deference to
the state proceeding will present a significant
and i nmedi ate potential for irreparable harmto
the federal interests asserted...

Schall v. Joyce, 885 F.2d 101, 106 (3d G r. 1989)(internal

citations omtted ).

In dark v. Court of Commobn Pl eas of the County of

Chester, Civ.A No. 91-6246, 1991 W 209781, at *1 (E.D. Pa.
Cct. 11, 1991), Senior Judge VanArtsdal en applied Younger
abstention and declined to issue a tenporary restraining order
enjoining a nunicipal sheriff's sale. The reasoning of this case
is persuasive and is expl ai ned bel ow.

First, the court held that a sheriff’s sale is an
ongoi ng judicial proceeding (specifically, the last step in a
judicial proceeding) that is regulated by the laws of the

Commonweal th of Pennsylvania. dark v. Court of Common Pl eas,

1991 W 209781, at *2. Moreover, the court concluded that under
Pennsyl vania |aw, a sheriff is a part of the Commonweal th of

Pennsyl vania’s unified judicial system Rosenwald v. Barbieri,

501 Pa. 563, 569 462 A.2d 644, 647 (1983).
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Second, relying on Penzoil Conpany v. Texaco, Inc.,

481 U.S. 1, 13-14, 107 S.Ct. 1519, 1527, 95 L.Ed.2d 1, 17-18
(1987), the court held that the Commonwealth’s ability to enforce
its Orders and judgnents inplicates inportant state interests

whi ch are properly considered under Younger. Cark v. Court of

Common Pl eas, 1991 W. 209781, at *3.

Third, the court found that the state proceedi ngs had
afforded plaintiff an adequate opportunity to raise any federal
clainms chall enging the enforcenent of the judgnent. The court
hel d such clains or defenses could have been raised in the trial

court or on appeal (or had already been raised). dark v. Court

of Commobn Pl eas, 1991 W. 209781, at *3.

After finding that the three necessary predicates for
Younger abstention applied, the court also concluded that the
exceptions to Younger abstention did not apply. Thus, the court
found that there was no allegation that the state proceedi ngs
were undertaken in bad faith or with the intention to harass.

Finally, the court concluded that there was no evidence
whi ch denonstrated that any extraordi nary circunstances existed
in the case which could lead to the conclusion that federal court
intervention was appropriate. Plaintiff retained the option of
pursuing state court renedies at both the trial and appellate

| evel s.
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The anal ysis of Younger abstention in the within matter
largely mrrors the analysis offered by Senior Judge Katz in

Cark v. Court of Common Pleas. The sheriff’s sal e of

appel l ants’ property is the |ast stage of the forecl osure
proceedi ngs instituted by Deutsche Bank National Trust Conpany.
The Commonweal t h of Pennsyl vania has a significant and inportant
interest in giving effect to its Oders and judgnents.

The Court of Common Pl eas of Bucks County,
Pennsyl vani a, offers a proper forumin which appellants may
assert their clainms for rescission of the Aneriquest |oan. See
15 U.S.C. § 1640(e) which provides: “Jurisdiction of courts...
Any action under this section nmay be brought in any United States
district court, or in any other court of conpetent

jurisdiction....” See also In re Simons, 13 B.R 429, 431

(Bankr.D. M nn. 1981), where the court stated: “This Court does
not have exclusive jurisdiction of Truth in Lendi ng Act
violations.”

Appel I ants have provided no evidence that the state
forecl osure proceedings and sheriff’'s sale were instituted in bad
faith or wwth the intention to harass. Deutsche Bank Nati onal
Trust Conpany appears to be properly asserting its rights and
protecting its security interest in appellants’ honme in both

state and federal fora.
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Appel l ants assertion that the default judgnment in
forecl osure was inproperly entered by the Court of Conmon Pl eas
of Bucks County, Pennsylvania, is insufficient to raise the
extraordi nary circunstances exception to Younger abstention. The
Commonweal t h of Pennsylvania’s foreclosure statute is not
bl atantly unconstitutional, nor does it appear that the
Commonweal th is admnistering its statutory regine in an
unconsti tutional manner.

Appel  ants have submtted no evidence ot her than
conclusory assertions that the Court of Commobn Pleas failed to
properly file appellants’ pro se Answer to the state court
Complaint. This situation is not one in which appellants have
pursued their state court renedies and in which the state courts
at the trial and appellate |evels have refused to adhere to even
a nodi cum of due process.

| f appellants face the prospect of irreparable harm it
is very nmuch of their own making. Appellants have not pursued
any renedies in state court to set aside the default judgnment or
prevent the sheriff’'s sale of their hone. Appellants have not
sought any relief fromthe automatic stay in any bankruptcy court
proceeding in order to pursue their state renmedies (in the event
t hat appellants believe they could not pursue these renedies
whil e the automatic bankruptcy stay was in effect). Thus,

appel  ants have denonstrated a | ack of vigilance in their pursuit
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of state court renedies, and a failure to appreciate the
principles of equity, comty and federalismwhich underlie
Younger abstention.

Accordingly, the Mdtion of Appellants to Stay Sheriff’s
Sal e of Their Home is denied because | nust abstain and decline
to exercise jurisdiction of this court to enjoin and interfere

W th ongoi ng state proceedi ngs pursuant to Younger v. Harris,

401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971), and its

progeny.
CONCLUSI ON

For all the foregoing reasons | deny the Mtion of

Appel lants to Stay Sheriff’'s Sale of Their Hone.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

In re: DEBORAH A, MADERA, )
) Cvil Action
Debt or ) No. 07-CV-1396
)
and ) Bankruptcy No. 06-13000
)
DEBORAH A. MADERA and ) Adversary No. 06-417
M CHAEL MADERA, )
)
Plaintiffs )
)
VS. )
)
AVERI QUEST MORTGAGE COMPANY, )
)
Def endant )
ORDER

NOW this 7th day of February, 2008, upon
consi deration of the Mdtion of Appellants to Stay Sheriff’'s Sal e
of Their Home, which notion was filed January 28, 2008; upon
consi deration of Ameriquest Mrtgage Conpany and AMC Mort gage
Services, Inc.’s Response in Qpposition to Appellants’ Mtion to
Stay Sheriff’s Sale, which response was filed January 29, 2008;
after oral argunent held February 1, 2008; and for the reasons
expressed in the acconpanyi ng Opi ni on,

T 1S ORDERED that the Motion of Appellants to Stay

Sheriff's Sale of Their Hone i s deni ed.
BY THE COURT:
[ s/ Janmes Knol |l Gardner

Janmes Knol | Gardner
United States District Judge
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