IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JANI CE A. Rl CHBURG ) ClVIL ACTI ON
V.

PALI SADES COLLECTI ON LLC, :
et al. : NO. 07-7

MEMORANDUM

Dal zel I, J. January 28, 2007
Plaintiff Janice A Richburg sued defendants Pali sades
Col | ection, LLC, ("Palisades"”) and Wl poff & Abranson, LLP,
("Wolpoff") in this putative class action for allegedly filing a
| awsui t agai nst her to collect a consunmer credit card debt after
the statute of limtations for such an action had run. Richburg
now noves for class certification, and the defendants nove for
summary judgnent. W shall resolve these notions in the order

j ust stated.

Fact ual Background

Ri chburg bought a conmputer from Gateway in the summer
of 2000. Def.'s Mem Opp. Cert. Ex. C. at 82. |In Cctober of
2000, she fell behind on her payments. |d. Ex. C at 109-10.
During a phone conversation between R chburg and a Gat eway
representative in January of 2001, she stated that soneone had
stol en the conputer and she could no | onger nake her paynents on
it because she had been laid off from her job. Id. at 134-36.

Ri chburg's debt to Gateway went into default on February 3, 2001
Pl.'s Cert. Mem Ex. A (Y 10, 11, 24, 25. Gateway assigned this
debt to Palisades, who hired Wl poff to collect it through |ega



action. See id. Ex. C.

Thr oughout 2003 Pal i sades attenpted to contact Richburg
concerning her debt. Def.'s S.J. Mem Ex. E. On February 27,
2003, a Palisades representative at |ast successfully contacted
her. 1d. There is sone dispute as to what exactly happened in
t he ensui ng conversation, but the parties agree that the
representative and Ri chburg di scussed her debt and paynent
situation, but that Ri chburg did not agree to pay anything at
that tine.® Def.'s Mem Qpp. Cert. at Ex. E; Pl.'s Cert. Reply
Ex. B at 155-56, 158-61.

On Septenber 15, 2006, Wl poff sent a letter to
Ri chburg on behal f of Palisades demandi ng paynent of $3,807.38
and giving her thirty days to dispute the debt. Pl.'s Cert. Mm
Ex. C. Ten days later, Wl poff filed a statenment of claimin the
Phi | adel phia Municipal Court to initiate the debt collection
action against the plaintiff. [d. Ex. D. The statenent of
claims total repaynent demand was for $3,808.20, inclusive of
all costs and fees, and it specified the principal as $1, 683. 46
with $1,706.05 in interest and $336.69 in attorneys' fees. |d.

Prior to any contact with Richburg, Wl poff's

partnershi p had assigned Ronald S. Canter, the Director of

The primary di sagreement between the parties concerns
whet her Ri chburg acknow edged that she owed a debt to Palisades
and stated that she would eventually pay that debt back
Pal i sades's records al so show that Palisades representatives
spoke to Richburg on April 1, 2003. Pl.'s Cert. Reply Ex. B at
161-64. Again, Richburg and the defendants are at odds about
whet her a Pal i sades' representative actually talked with her,
and, if so, what was said.



Conpliance, with the task of conpiling a nationw de survey of the
statutes of limtations relevant to its debt collection practice.
Def. S.J. Mem Ex. F 6. Canter exam ned the applicable
statutes, anal yzed case |aw, and discussed |egal theories for
bri ngi ng debt collection clains with other attorneys. 1d. T 7.
Through this process Wl poff created its national statutes of
limtations chart, which its attorneys use as an aid in
det er mi ni ng whet her and when to bring actions agai nst debtors.
Id. Ex. G Wl poff continues to review the applicable |aw and
update the chart when changes to the |law occur. 1d. Ex. F. { 8.
On January 2, 2007, Richburg filed the original
conplaint alleging violations of the (1) Fair Debt Collection
Practices Act, 15 U.S.C. 8§ 1692, et seq. ("FDCPA"), (2)
Pennsyl vania Fair Credit Extension Uniformty Act, 73 Pa. Cons.
Stat. Ann. 8 2270.1 et seq. ("FCEUA"), (3) Pennsylvania Unfair
Trade Practices and Consuner Protection Law, 73 Pa. Cons. Stat.
Ann. 8 201-1 et seq. ("UTPCPL"), and (4) the Pennsylvani a Loan
I nterest and Protection Law, 41 Pa. Cons. Stat. Ann. 8 101, et
seq. ("PLIPL"). Conpl. T 35-55. The defendants answered on
February 16, 2007 and noved for judgnent on the pleadings on July
11, 2007, challenging all of plaintiff's clainms. |n our
Septenber 7, 2007 Order, we granted defendants' notion in part,
di smssing the PLIPL claim
As nmentioned, R chburg now noves for class

certification, and the defendants nove for sunmmary judgnent.



. Class Certification Standard

The class action device is appropriate in cases where
it "saves the resources of both the courts and the parties by
permtting an issue potentially affecting every [class nenber] to
be litigated in an econom cal fashion under Rule 23." Gen. Tel.

Co. of the Sw. v. Falcon, 457 U S. 147, 155 (1982) (quoting

Califano v. Yamasaki, 442 U. S. 682, 701 (1979)). A party seeking

to certify an action for class litigation nust first neet the
famliar four requirenments of Fed. R CGv. P. 23(a):

(1) the class is so nunerous that joinder of

all menmbers is inpracticable, (2) there are

guestions of law or fact common to the class,

(3) the clains or defenses of the

representative parties are typical of the

clainms or defenses of the class, and (4) the

representative parties will fairly and

adequately protect the interests of the

cl ass.
The shorthand for these four requirenents is nunerosity,
commnal ity, typicality, and adequacy.

The defendants contend that we should not certify a
cl ass because such a device and its chanpion are subject to
sundry defenses that would require individualized fact inquiries
for every class nenber. Although there nay be a core of
plaintiff's suggested class that woul d be appropriate to certify,
we cannot do so with the present class representative because she
is both atypical and inadequate.

Since we wll deny Richburg's notion for class
certification on typicality and adequacy grounds, we do not reach

the Rule 23(b)(3) factors of predom nance and superiority.
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I11. The Rule 23(a) Factors

Def endants contend that the plaintiff has failed to
establish all of the 23(a) factors except nunerosity. Though, as
noted, we will deny class certification only because of
typicality and adequacy, we will address each factor in order to
do our Falcon "rigorous analysis."” For the sake of efficiency we
will consider typicality and adequacy together because the

def endants' argument considers both factors together.

A. Nunerosity

"No definite standard exists concerning a nmagi ¢ nunber
satisfying the nunerosity requirenent, nor nust plaintiff allege

t he exact nunber or identity of class nenbers.” Cunberl and

Farns, 120 F.R D. at 645. Plaintiff states that there are "in
excess of 3,100 consuners” who potentially fall into the class.
Pl.'s Cert. Mem at 11, Ex. A 1Y 47-57. Courts are permtted to

"accept common sense assunptions” about the nunerosity

requirenment. In re Linerboard Antitrust Litig., 203 F.R D. 197,
205 (E.D. Pa. 2001) (quoting In re Cephalon Sec. Litig., 1998 W

470160 at *2 (E.D. Pa. Aug. 12 1998)). W find that there are
enough cl ass nenbers that individual joinder of themwould be
i npracticable. The requirenent of Rule 23(a)(1l) is, therefore,

sati sfi ed.

B. Commonality

"The commnality requirenent will be satisfied if the



nanmed plaintiffs share at | east one question of fact or lawwth

the grievances of the prospective class.” Baby Neal v. Casey, 43

F.3d 48, 56 (3d Gr. 1994). This |ow bar recognizes that, even
where factual differences may exist between putative class
menbers, the class action nmay be a useful nethod of resolving

t hose issues that are common to themall. "Antitrust,
price-fixing conspiracy cases, by their nature, deal with comon
| egal and factual questions about the existence, scope and effect

of the alleged conspiracy.” [In re Sugar Indus. Antitrust Litig.,

73 F.R D. 322, 335 (E.D. Pa. 1976).

Here, Richburg and all the other putative class nenbers
woul d |'i ke to know whether a four- or six-year statute of
limtations applies to debt collection actions on consuner debt,
and, if the four year statute of limtations applies, would the

2

def endants have a successful bona fide error defense. These

guestions suffice to satisfy the commonality requirenent.

C. Typicality and Adequacy

"The typicality requirenent is designed to align the

Qur Court of Appeals has recently obliged us to "include in
class certification orders a clear and conplete summary of those
clainms, issues, or defenses subject to class treatnent.” Wachtel
v. Guardians Life Ins. Co., 453 F.3d 179, 184 (3d G r. 2006).

Al t hough they did not formally saddl e counsel with the

responsi bility of including such a sunmary in their nenoranda to
the district court, we believe that this nakes sense. It permts
the parties the first attenpt at shaping the relevant issues and
frees us fromrooting around nenoranda searching for the class

i ssues, clainms, and defenses. W also renmnd these litigants,
and others to come, that boilerplate trial plans consisting of

t he obvi ous do not anobunt to the requisite sunmary.
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interests of the class and the class representatives so that the
latter will work to benefit the entire class through the pursuit

of their own goals.” Barnes v. Am Tobacco Co., 161 F.3d 127,

141 (3d Cir. 1998). In determ ning whether the nanmed plaintiff's
clains are typical, we | ook at whether "the named plaintiff[s']

i ndi vidual circunstances are nmarkedly different or . . . the

| egal theory upon which the clains are based differs fromthat
upon which the clains of other class nenbers will perforce be

based." Eisenberg v. Gagnon, 766 F.2d 770, 786 (3d Cr. 1985)

(quoting Weiss v. York Hosp., 745 F.2d 786, 809 n.36 (3d Gr.

1984)). Because typicality is concerned primarily with the
prevention of conflicts of interest between the naned
plaintiff(s) and the other class nenbers, "even relatively
pronounced factual differences will generally not preclude a
finding of typicality where there is a strong simlarity of |egal
theories.” Baby Neal, 43 F.3d at 58.

On the other hand, "[a]dequacy of representation
assures that the naned plaintiffs' clains are not antagonistic to
the class and that the attorneys for the class representatives
are experienced and qualified to prosecute the clainms on behalf
of the entire class.”" Baby Neal, 43 F.3d at 55. "The adequacy
of the class representative is dependant on satisfying two
factors: 1) that the plaintiffs' attorney is conpetent to
conduct a class action; and 2) that the class representatives do
not have interests antagonistic to the interests of the class."

Li nerboard, 203 F.R D. at 207.




Def endants do not contest, and we can find no fault
wi th, the adequacy of plaintiff's counsel, but defendants do
argue that Richburg is not typical or adequate because she is
subject to unique defenses. Def.'s Mem Qpp. Cert. at 13-16.
Questions regardi ng defenses uniquely available to the defendants
agai nst the naned plaintiff "bear on both the typicality and

adequacy of a class representative.” Beck v. Maxinmus, Inc., 457

F.3d 291, 296 (3d Cir. 2006). The fear is that "the
representative's interests mght not be aligned with those of the
class, and the representative mght devote tine and effort to the
defense at the expense of issues that are common and controlling
for the class.”" 1d. at 297. Thus, to defeat class certification
"a defendant must show sone degree of likelihood [that] a unique
defense will play a significant role at trial," i.e., the parties
wi Il spend nuch of their tinme and effort |eading up to and at
trial on issues that bear only on the specifics of the class
representative's particular claim and will not illum nate,
clarify, or assist in determining the liability defendants have
to the class as a whole, and wll distract the litigants fromthe
concerns of the class. 1d. at 300. O course, if we
"determ ne[] an asserted uni que defense has no nerit, the defense
wi Il not preclude class certification." [d.

Def endants contend that Ri chburg acknow edged her debt
either during the February 27 or April 1, 2003 phone
conversations she had with Palisades's representatives. Def.

Mem Qpp. Cert. at Ex. E, Pl.'s Cert. Reply Ex. B at 155-56, 158-
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61. Richburg argues that during the depositions of defendants'
representatives, they admtted that she did not agree to pay any
of the debt, and, therefore, there is no issue. 1d. at 11-13.
But a cl oser exam nation of the deposition testinony shows a real
di sagreenent as to whether Richburg did or did not agree to pay
her outstandi ng bal ance during the February 27, 2003 conversation
with Palisades representatives. 1d. D at 55-56.

This dispute in the context of this case is no quibble.
Acknowl edgi ng the debt would toll the statute of limtations and
thus elimnate the underlying wong which R chburg's FDCPA claim

seeks to renedy. See Huntington Finance Corp. Vv. Newtown

Artesian Water Co., 659 A 2d 1052. 1054 (Pa. Super. 1995) ("A

clear, distinct and unequi vocal acknow edgenent of a debt as an
exi sting obligation, such as is consistent with a prom se to pay,
is sufficient to toll the statute"). Acknow edgenent is not a
def ense avail able to the defendants agai nst the class as a whol e.
Qoviously, sonme in the putative class would be subject to such a
def ense, but one cannot infer the efficacy of the acknow edgenent
defense on a class-wide basis fromits efficacy against Ri chburg.
Ri chburg clains that the potential acknow edgenent is a
"mnor issue.” Pl.'s Cert. Reply at 13. W cannot see how this
particul ar dispute will not be the focus of nmuch attention in
this litigation. Wether R chburg acknow edged her debt would
certainly be an issue at trial. Resolving that issue wll
require significant preparation on the part of both parties, and

ultimately the question is one of credibility, left for the jury,
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and one likely to focus the jury's attention away fromthe
rel evant class issues.

On this record, we cannot conclude that the asserted
uni que defense of acknow edgenent |acks nerit, and thus Ri chburg
is not a typical or adequate class representative. Therefore, we
cannot certify the class with Ri chburg as the cl ass

representative.

| V. Sunmary Judgnent

*Summary judgnent is appropriate if there is no genuine
i ssue of material fact and the noving party is entitled to
judgnment as a matter of law Fed. R Civ. P. 56(c). In ruling
on a notion for sumary judgnent, the Court nust view the
evi dence, and neke all reasonable inferences fromthe evidence,
in the light nost favorable to the nonnoving party. Anderson v.
Li berty Lobby, Inc., 477 U. S. 242, 252 (1986). \WWenever a
factual issue arises which cannot be resolved wthout a
credibility determnation, at this stage the Court nust credit
the non-noving party's evidence over that presented by the noving
party. Liberty Lobby, 477 U S. at 255.

The noving party bears the initial burden of proving that
there is no genuine issue of material fact in dispute.
Mat sushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S.
574, 585 n.10 (1986). Once the noving party carries this burden,
t he nonnoving party nust "cone forward with 'specific facts
showi ng there is a genuine issue for trial.'" Mtsushita, 475
US at 587 (quoting Fed. R Civ. P. 56(e)). The non-noving
party must present sonething nore than nere allegations, genera
deni al s, vague statenents, or suspicions. Trap Rock Indus., Inc.

v. Local 825, 982 F.2d 884, 890 (3d Cr. 1992); Fireman's Ins.
Co. of Newark v. DuFresne, 676 F.2d 965, 969 (3d Cir.1982). It
is not enough to discredit the noving party's evidence, the non-
nmoving party is required to "present affirmative evidence in
order to defeat a properly supported notion for sunmary
judgnent." Liberty Lobby, 477 U S. at 257 (enphasis in original).
A proper notion for summary judgnment will not be defeated by
nmerely colorable or insignificantly probative evidence. See

Li berty Lobby, 477 U. S. at 249-50. Also, |If the non-noving party
has the burden of proof at trial, then that party nust establish
t he exi stence of each elenent on which it bears the burden.
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).
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Def endants make four argunments to support their notion:
(1) plaintiff's clains rely on a four-year statute of l[imtations
applying to the underlying debt collection action, but a six year
statute of Iimtations actually applies, (2) plaintiff
acknow edged the debt during a phone conversation with Palisades,
thereby tolling the statute of limtations, (3) plaintiff has
presented no evidence that defendants are |iable under the FCEUA
and UTPCPL, and (4) plaintiff's clains are subject to the bona
fide error defense provided in the FDCPA and FCEUA. W deal with

each contention in turn.

A. Statute of Limtations

One of two statutes of limtations applies to the
under | yi ng debt collection action in this case. Defendants argue
t hat Pennsyl vania's default six year statute of limtations
appl i es because the underlying action is for "account stated.”
See 42 Pa. Con. Stat. Ann. 8§ 5527(b). On the other hand,

Ri chburg contends that the standard four-year statute of
[imtations for contract actions applies because the underlying
transaction involved a contract for the sale of goods. 1d. 8
5525(a)(1). |If the defendants are correct, then none of the
putative class nenbers have a claim making this question centra
to the entire litigation and an answer is necessary before anyone
can contenplate resolution. Since the Pennsylvania Supreme Court
has not spoken on this particular question, we nust engage in the

perilous business of "predict[ing] how the state's highest court

11



woul d decide the issue were it confronted with the problem”

Jaworowski v. CGiasulli, 490 F.3d 331, 333 (3d G r. 2007)

(internal quotations omtted).

An "account stated" traditionally arises when two
parties, who engage in a series of transactions with one another,
conme together to balance the credits and debits and fix upon a

total anpunt owed. See David v. Veitscher Magnesitwerke Actien

Gesellshaft, 35 A 2d 346, 349 (Pa. 1944). This final tally, once
assented to, becones the "account stated,” and any further cause
of action is based on this "account stated" rather than on any of
the underlying transactions . [d.

The effect of an account stated is that

[t] he ambunt or bal ance so agreed upon
constitutes a new and i ndependent cause of
action, superseding and nerging the

ant ecedent causes of action represented by
the particular itens. It is a |iquidated
debt, as binding as if evidenced by a note,
bill or bond. Though there may be no express
prom se to pay, yet fromthe very fact of
stating the account the |aw rai ses a prom se
as obligatory as if expressed in witing, to
whi ch the sane | egal incidents attach as if a
note or bill were given for the bal ance.

Tel ebase Systens, Inc. v. Gateway Commins, Inc., 1988 W 21845 at

*3 (E.D. Pa. March 2, 1988) (quoting 1 Am Jur. 2d Accounts and

Accounting 8 21 at 396-97 (1962)).

Focusi ng on the description of an "account stated" as a
"new and i ndependent cause of action," defendants argue that only
Pennsyl vani a's default six-year statute of limtations can apply

because no ot her rel evant provision covers an action for "account

12



stated". Def.'s S.J. Mem at 7-11. But an action for "account
stated" still sounds in contract just |like an action for quasi-
contract or unjust enrichnent, and is no nore "independent” from
contract actions generally than a negligence action is

i ndependent of tort actions generally. The only thing that this
"account stated" cause of action is "new and i ndependent” fromis
the specific contract action(s) one could bring on the underlying
transacti ons.

Mor eover, an "account stated" is just a variety of
contract. It is an agreenent between debtors and creditors. The
parties agree to a consolidated statenent of debt, give up their
right to bring suit on any of the underlying debts, and create a
duty to pay. Restatenent (Second) of Contracts 8 282 (1981);

Rest atement of Contracts 8§ 422(1) (1932). The "account stated"
is "a debt as a matter of contract inplied by law. It is to be
consi dered as one debt, and a recovery nmay be had upon it w thout
regard to the itens which conpose it." 29 WIIliston on Contracts
§ 73:58 (2007). Pennsylvania | aw provides a four-year statute of
l[imtations for "contracts inplied in law" 42 Pa. Cons. Stat.
Ann. 8 5525(a)(4). Therefore, whether the underlying action on
Ri chburg's debt is described as an "account stated” or a contract
for the sale of goods, it is only subject to Pennsylvania' s four-
year statute of limtations.

Furthernore, if we ignore the words "account stated"
and exam ne the particular underlying transaction here, the fact

that this action sounds in contract becones pellucid. Suppose
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Ri chburg bought a conputer from Gateway and signed a credit
agreenent (which she denies, and defendants fail to present a
signed credit agreenent). Any agreenent to provide a revol ving
line of credit, whether it be to Janice R chburg or to a nmjor
corporation, is at its core a contract to borrow noney at a
stated interest rate and with an antici pated paynent schedul e.

| f, for exanple, Bank of Anmerica sued Intel for such a revol ving
line of credit, neither of the parties in that action would
venture that the applicable statute of limtations was sonething
ot her than what applies to contract actions. That credit
agreenment would formthe basis for any cause of action, and any
such action would, in Pennsylvania, be subject to a four-year
statute of limtations. [d. 8 5525(a)(7). W see no reason why
this should not hold true for a credit agreenent between Janice

Ri chburg and Gat eway.

B. Acknow edgenent of Debt

Def endants argue that even if the four-year statute of
l[imtations applies they have not violated any statute because
during the phone conversations either on February 27, 2003 or
April 1, 2003, Richburg acknow edged her debt, and this tolled
the statute of Iimtations. Def.'s S.J. Mem at 11-12. Richburg
deni es that she conveyed this to Palisades during their
conversations on those dates. Pl.'s Mem Qpp. S J. at 13-16.

Whet her the acknow edgenent defense applies hinges on whose

version of events one accepts, and resol ving such a question

14



requires making credibility determnations that are left to the

jury.

C. FCEUA and UTPCPL d ai ns

Def endants al so contend that they did not violate the
FCEUA because Wl poff was not acting as a "debt collector” under
the FCEUA when it contacted Ri chburg. Under the FCEUA, an
attorney can be a debt collector for the purposes of the statute
"except in connection with the filing or service of pleadings or
di scovery or the prosecution of a lawsuit to reduce a debt to
judgnent.” 73 Pa. Cons. Stat. Ann. 8 2270.3. The only two
contacts Wl poff had with R chburg were the Septenber 15, 2006

demand letter and the filing of the statenent of claim Pl.'s
Cert. Mem Ex. C, D. Defendants contend that the FCEUA
litigation exception covers both of those instances, and thus
nei t her Wbl poff nor Palisades can be |iable under the FCEUA
because Wl poff has conmitted no direct violation of the statute
and all of Palisades liability is derivative of Wl poff's.
Def.'s S.J. Mem at 12-14.

Filing the statenent of claimcould fall within the
| awyers' exception to the FCEUA. W did not dismss this claim
when defendants filed for judgnment on the pl eadi ngs because the
statenent of claimstated that the defendants had nade repeated
demands for paynent, any of which nay have viol ated the FCEUA
Sept. 7, 2007 Order 1Y (t)-(v). We would indeed grant sunmmary

judgnent to the defendants on the FCEUA claimwere the only basis
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for Richburg's claimagainst themthe statenent of claim but it
IS not.

The Septenber 15, 2007 letter by its own terns states
"this is an attenpt by a debt collector to collect a debt."

Pl.'s Cert. Mam Ex. C. Furthernore, nowhere in the |etter does
it make reference to inpending | egal action or suggest that it is
part of an attenpt to prosecute a lawsuit. Thus, it does not

fall within the anbit of the litigation exception to the FCEAU
Thus, the Septenber 15, 2007 letter creates FCEAU liability for
Wbl poff, and, in turn, Palisades, because Wl poff is Palisades's
agent. Furthernore, the letter establishes UTPCPL liability
because a violation of the FCEAU is also a violation of the
UTPCPL. Therefore, we cannot grant sunmmary judgnent to

def endants on either of these clains.

We al so note that regardless of whether the litigation
exception covers Wl poff's contacts with R chburg, Palisades has
direct liability under the FCEUA based on the statenent of claim
Def endants argue that liability only attaches to Pali sades
because Wl poff was its agent and Wl poff filed the statenent of
claim But the gravanmen of Richburg's conplaint is not Wl poff's
physical act of filing papers in the courthouse -- which could be
attributed to Palisades through its principal-agent relationship
with Wbl poff -- but that Palisades brought an action to collect a
debt agai nst her when it could not. It is Palisades's nane in
the caption on the statenent of claim and it is Palisades that

woul d recover if successful.
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D. Bona Fi de Error Defense

The defendants argue that they are not |iable because
Ri chburg's clains are subject to the bona fide error defense
found in the FDCPA and FCEUA. See 15 U.S.C. 8 1692k(c); 73 Pa.
Cons. Stat. Ann. 8§ 2270.5(d). Since the two versions of the
defense are the sanme in elenent and effect, we will refer only to
the FDCPA for the sake of sinplicity.*

Courts are divided about whether the bona fide error
defense applies to mstakes of lawor is limted to clerical

errors. See Johnson v. Riddle, 305 F.3d 1107, 1121 n.14 (10th

Cir. 2002) (collecting cases). As yet our Court of Appeals has
not ruled on whether the bona fide error defense applies to
m st akes of |law, so we nust seek our gui dance outside this
Crcuit.

Most of the cases holding that the defense does not
apply to mstakes of lawrely on interpretations of a parallel
bona fide error provision in the Truth in Lending Act ("TILA").

Neil son v. Dickerson, 307 F.3d 623, 640-41 (7th Cr. 2002); see

‘Under the FDCPA, "[a] debt collector may not be held |iable
in any action brought under this subchapter if the debt collector
shows by a preponderance of evidence that the violation was not
intentional and resulted froma bona fide error notw thstandi ng
t he mai ntenance of procedures reasonably adapted to avoid any
such error." 15 U . S.C. § 1692k(c).

Under the FCEUA, "[a] debt collector or creditor nay not be
held liable in any action for a violation of this act if the debt
collector or creditor shows by a preponderance of the evidence
that the violation was both not intentional [and] resulted froma
bona fide error, notw thstandi ng the maintenance of procedures
reasonably adapted to avoid any such error.” 73 Pa. Cons. Stat.
Ann. 8§ 2270.5(d).

18



also Picht v. Jon R Hawks, Ltd., 236 F.3d 446, 451 (8th Gr.

2001) (holding no bona fide error defense for m stakes of |aw

based on Baker v. G C Servs. Corp., 677 F.2d 775, 779 (9th Cr

1982) (applying the limtations on TILA s bona fide error defense
to the FDCPA because "[s]ection 1692k(c) of the [FDCPA] is nearly
identical to the bona fide error defense section under [TILA]")

(enphasis added)); Piples v. Credit Bureau of Lockport, Inc., 886

F.2d 22, 27 (2d Cr. 1989) (relying on Baker).

But the TILA' s bona fide defense specifically excludes
m stakes of law. 15 U S.C. 1640(c) ("an error of |egal judgnent
Wi th respect to a person's obligations under this subchapter is
not a bona fide error"). On the other hand, the FDCPA's bona
fide error defense contains no specific exclusions or inclusions.
See 15 U.S.C. 1692k(c). We can see no reason to inport |anguage
froma different, albeit related, statute to further constrict an
al ready narrow defense. Thus, we side with a "growing mnority
of courts” that find m stakes of |aw can satisfy the FDCPA s bona
fide error defense. Johnson, 305 F.3d at 1121.

To establish the bona fide error defense a defendant
has to establish (1) the violation of the FDCPA was
uni ntentional, (2) the FDCPA viol ation was due to an underlying
bona fide error, and (3) the bona fide error occurred despite
"mai nt enance of procedures reasonably adapted to avoid any such

error.” 15 U.S.C. 8 1692k(c); see also Beck, 457 F. 3d at 297-98

(citing Johnson v. Riddle, 443 F.3d 723, 727-28 (10th Cr. 2006)

and Kort v. Diversified Collection Services, Inc., 394 F.3d 530,
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537 (7th Cir. 2005)).

The first prong of this defense is a subjective test
that requires a credibility determ nation concerning the debt
collector's assertions that the ensui ng FDCPA vi ol ati on was
uni ntentional. Johnson, 443 F. 3d at 728-29. The defendants deny
intentionally violating the FDCPA, and Ri chburg does not directly
contest this part of the defense. Def.'s Mem Ex. F;, Pl.'s Mem
at 23-26. Instead, the focus of their argunents is on the second
and third prongs of the defense, which we turn to now.

These two prongs of this test are objective ones that
require the defendants to establish that the underlying error
| eading to the FDCPA viol ation was bona fide and that the
def endant s nai ntai ned reasonabl e procedures designed to avoid
such an error. Johnson, 443 F.3d at 729. \When the underlying
bona fide error involves a m stake of |law, then "whether the debt
collector's mstake was bona fide will often turn on the debt
collector's due diligence practices.” [d. In such cases, the
second and third prongs nerge with "one inquiry driv[ing] the
other." |d.

To assess whether the defendants' procedures satisfy
the second and third prongs obliges us to inquire whether any
precautions were actually inplenented and whet her such
precautions "were reasonably adapted to avoid the specific error
at issue.” 1d. (internal quotations omtted). Since the
def endants denonstrate, and R chburg does not contest, that the

def endants devel oped a nati onw de survey of statutes of
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limtations to aid attorneys in determning the applicable |aw,
t he defendants have established that precautions were

i npl emented. Thus, the focus of our inquiry narrows further to
whether, as a matter of law, the statute of limtations survey

was reasonably adapted to avoid the error that occurred.

The facts of Kort and Johnson are particularly
instructive here. In Kort, the plaintiff received a formletter
fromthe defendant collection agency that contai ned an i nproper
cal cul ation of the anmount of tinme provided to pay back the
plaintiff's student |oan debt. Kort, 394 F.3d at 535. The
def endant adopted verbatimthe formissued by the United States
Departnment of Education, the relevant regul ating body, and it was
the DOE that had mi scal culated the allotted repaynent tine that
formed the basis of the plaintiff's conplaint. [d. at 533-34.

The Seventh Circuit held that the defendant had
satisfied the second and third prongs of the bona fide error
defense as a matter of law. 1d. at 539. First, the error was
clearly bona fide since the DOE, and not the defendant, conputed
the time for repaynent inproperly. 1d. at 538. Second, the
defendant's "conplete reliance on the DOE form denonstrat e[ d]

[ def endant' s] reasonable effort to conply with the statute.” 1d.
Thus, a debt collector adopting a regulator's interpretation of
the law is a procedure reasonably adapted to avoid an error as to
that point of |aw.

I n Johnson, the plaintiff kited a check for $2.46 at
her |ocal 7-Eleven. Johnson, 443 F.3d at 725. The defendant, an
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attorney retained by the aggrieved conveni ence store's parent
corporation, brought a shoplifting action against the plaintiff
under Utah | aw seeking to recover the face value of the check
plus $250 in statutory damages.” 1d. After settling, the
plaintiff pronptly filed a class action agai nst the defendant
al l eging that by suing her for shoplifting, when he actually
sought to collect a debt, defendant violated the FDCPA. 1d.

Several years before bringing the shoplifting suit, the
defendant's law firm had researched whether U ah's shoplifting
statute covered kited checks, and cane to the qualified
conclusion that state | aw did not preclude such an action. I d.
at 725-26. Shortly thereafter, the defendant filed a test case
in Uah state court that resulted in an unpublished disposition
and default judgnment awardi ng statutory shoplifting penalties.
Id. at 726.

The Tenth Circuit held that the district court
i nproperly granted sunmary judgnent to the defendants on the bona
fide error defense. 1d. at 732. The panel concluded that a
reasonable jury could find that the defendant's procedures were
not reasonably adapted to avoid the error. 1d. at 730.
Specifically, a jury could find that the defendant's opinion
letter was insufficient to warrant the protection of the bona

fide error defense because the defendant had heavily qualified

*Under Utah | aw an action for a di shonored check allows for
recovery of the face value of the check plus $15, here totalling
$17. 46, which was al so the anpbunt for which defendant and
plaintiff settled. Johnson, 443 F.3d at 725.
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all his conclusions and failed to engage in an Erie analysis.®
Id. The Tenth Crcuit panel also noted that the jury could al so
have found that the defendant's test case, which was ex parte,
i nvolved a single action and was not established as mrroring the
facts of suits against the class of debtors to which Johnson
bel onged, and was "either a shamto set up the bona fide error
defense or a true judicial scrutiny of unsettled practices.” |d.
at 731. Thus, when debt collection firns and their | awers
create and rely on their own expansive statutory interpretations
that theoretically would have the effect of insulating themfrom
liability under the FDCPA, the Tenth Circuit held that the jury
shoul d determ ne whether these efforts anobunt to genuine
precautions or are purely self-serving.

Whet her Wbl poff's error was bona fide and its
procedures reasonabl e thus remains a question for the jury.
Wbl poff's error in this case consists of determ ning whether the
si x-year rather than four-year statute of |limtations applied to
actions to recover consuner credit card debt. Wl poff argues
that the process of devel oping and nmaintaining its nationw de
statute of limtations chart is a procedure reasonably adapted to
avoid the error of applying the wong statute of Iimtations to a

given action. Pl.'s S.J. Mem at 17. Wl poff has not adopted a

°The Tenth Gircuit, after conducting the requisite Erie
anal ysis, came to the "unm stakably clear and unanbi guous
conclusion [that] Utah |aw does not permt a debt collector to
claimshoplifting penalties for an ordinary dishonored check."
Johnson, 443 F.3d at 731 n.4 (internal quotations omtted).
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regulator's -- or, for that matter, any third party's --
interpretation of the law that would permt us to find the
statute of [imtations survey constitutes a reasonabl e procedure
as a matter of law. Wl poff attenpts to bolster its position by
presenting a Pennsyl vania Court of Comon Pl eas opinion where the
court held that the "account stated" theory applied to actions to
recover a debt on a credit card. Def. S.J. Mem Ex. H Nowhere
does this decision discuss what statute of limtations applies to
such an action. Mreover, regardless of the nature of the
action, we have debunked the notion that an "account stated" is
subject to anything other than the four-year statute of
[imtations.

Wl poff relies exclusively on its own interpretation
and efforts in generating the statute of limtations charts and
filing its debt collection actions. Mich Iike the opinion letter
of fered by the Johnson defendants, which was al so based on
m staken interpretations of state |aw, a reasonable jury could
find that the nmeasures the defendants took were insufficient.
Thus, we cannot grant summary judgnment to defendants and nust

| eave this central issue for resolution before the jury.

BY THE COURT:

/sl Stewart Dal zell, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JANI CE A. Rl CHBURG ) ClVIL ACTI ON
V.

PALI SADES COLLECTI ON LLC, :
et al. : NO. 07-7

ORDER

AND NOW this 28th day of January, 2008, upon
consideration of plaintiff's notion to certify class (docket
entry #24), the response and reply, and the defendants' notion
for summary judgnent (docket entry #28) with its response, reply,
and sur-reply, it is hereby ORDERED t hat:

1. Plaintiff's notion for |eave to file a sur-reply
i s GRANTED;

2. Plaintiff's notion to certify class is DEN ED

3. Def endants' notion for summary judgnment is DEN ED

4, Counsel shall CONVENE in Chanbers (Room 10613) for
a status conference on February 5, 2008 at 2:30 p.m; and

5. Further scheduling shall ABIDE the status
conf erence.

BY THE COURT:

/sl Stewart Dal zell, J.




