IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DARNELL B. JONES, : CIVIL ACTION
Petitioner :

V. : No. 07-1070

DAVID DIGUGLIELMO et al.
Respondent

MEMORANDUM AND ORDER

Juan. R. Sanchez, J. January 16, 2008
Darnell B. Jones, incarcerated at the State Correctional Institution in Huntingdon,
Pennsylvania, for violating his probation asksthis Court to grant awrit of habeas corpusand objects
to the thorough Report of Magistrate Judge Carol Sandra M oore Wellsrecommending denial of the
writ. After reviewing the record de novo, | agree with Magistrate Judge Moore Wells that Jones's
claims have neither met the statutory requirements nor presented sufficient equitable reasons to
overcomethetheone-year statuteof limitationsinthe Antiterrorism and Effective Death Penalty Act
of 1996 (AEDPA). | will approve the Report and Recommendation, overrule the objection, and
deny the writ.
FACTS
In 1991, Jones was sentenced to two to four years' imprisonment for manufacturing and
possessing a controlled substance with intent to deliver and knowingly possessing a controlled

substance, and a consecutive term of five years' probation for conspiracy.*

Jones sold an undercover police officer two vials of crack-cocaine. Commonwealth v. Jones, Nos.
1681-1682, dlip op. at 1-2 (Phila. Co. April 8, 1991).
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On October 1, 1996, the Hon. Ricardo C. Jackson found Jones violated his probation when
he failed to enroll and complete an inpatient treatment program, failed to report to his probation
officer, and ingested illegal drugs. Commonwealth v. Jones, Nos. 1679, 1681 and 1682, slip op. at
4 (Phila. Co. March 17, 1997). The court revoked Jones's probation and sentenced him to five to
10 years on each count for atotal of 10 to 20 years. Id. at 1-2. On March 17, 1997, the Court of
Common Pleas of Philadelphia County- Criminal Appeals Unit upheld Jones's five to 10 year
sentence for the conspiracy conviction. However, the court found Jones was improperly sentenced
for the manufacturing and possessing a controlled substance with intent to deliver and knowingly
possessing a controlled substance conviction. Id. On February 10, 1998, the Pennsylvania Superior
Court affirmed the Court of Common Pleas’ decision and remanded the case for re-sentencing. On
July 23, 1998, the Court of Common Pleas- Tria Division vacated this sentence, leaving the
affirmed five to 10 year sentence for conspiracy intact. Jones did not seek allocatur in the
Pennsylvania Supreme Court.

Sevenyearslater, in July, 2005, Jonesfiled apro se petition under the Post Conviction Relief
Act (PCRA), 42 Pa..C.S. 88 9541-46. On February 16, 2007, the PCRA court dismissed the
petition as untimely without ahearing. Jones did not appeal the decision. A month later, on March
19, 2007, Jones filed the instant pro se federal habeas corpus petition under 28 U.S.C. § 2254.

DI SCUSSION?
This Court must review de novo the record regarding any recommendation by a magistrate

judge to which a petitioner objects. 28 U.S.C. 8§ 626. The one-year statute of limitations in the

2This Court ismindful Jones s petitionispro se, and any supporting submissions must be construed
liberally and with ameasure of tolerance. Roycev. Hahn, 151 F.3d 116, 118 (3d Cir. 1998); United
Satesv. Brierley, 414 F.2d 552, 555 (3d Cir. 1969), cert. denied, 399 U.S. 912 (1970).
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Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA),® begins to run on “the date on
which thejudgment became final by the conclusion of direct review or the expiration of the timefor
seeking thereview.”* In this case, the statute of limitations began to run on March 12, 1998, after
the 30-day period for seeking allocatur to the Pennsylvania Supreme Court expired. Pa. R. Ap. P.
113(a). Joneshad until March 12, 1999 to file this habeas petition. Hefailed to meet thisdeadline;
therefore, this petition is barred unless the time period is statutorily or equitably tolled.

Under the AEDPA, the one-year statute of limitations can be tolled when “a properly filed

applicationfor State post-conviction or other collateral review with respect to the pertinent judgment

*The statute provides in relevant part:
(d)(2) A 1-year period of limitation shall apply to an application for awrit of habeas
corpus by a person in custody pursuant to the judgment of a State court. The
limitation period shall run from the latest of--
(A) the date on which the judgment becamefinal by the conclusion of direct
review or the expiration of the time for seeking such review;
(B) the date on which theimpediment to filing an application created by State
action in violation of the Constitution or laws of the United States is
removed, if the applicant was prevented from filing by such State action;
(C) thedate onwhichtheconstitutional right asserted wasinitially recognized
by the Supreme Court, if theright has been newly recognized by the Supreme
Court and made retroactively applicable to cases on collateral review; or
(D) the date on which the factual predicate of the claim or claims presented
could have been discovered through the exercise of due diligence.
(2) The time during which a properly filed application for State post-conviction or
other collateral review with respect to the pertinent judgment or claim is pending
shall not be counted toward any period of limitation under this subsection.

Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, tit. I, § 101 (1996)
(codified at 28 U.S.C. § 2244(d)(1)).

“Jones’s claims are not based on a newly recognized constitutional right nor on newly discovered
evidence. Therefore, 28 U.S.C. 88 2244(d)(1)(C) and (D) do not apply. Even though Jones argues
he never received notice of his PCRA denial, arguably an “impediment to filing an application
created by state action” under 82244(d)(1)(B), hisPCRA claimwasnot filed until six years after his
conviction becamefina. Thus, 82244(d)(1)(B) also does not apply.
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or clamispending.” 28 U.S.C. § 2244(d)(2). A petition is properly filed when “its delivery and
acceptancearein compliancewiththeapplicablelawsand rulesgoverningfilings.” Artuzv. Bennett,
531 U.S. 4, 9(2000). Such rulesinclude applicabletimelimits. Id. Jones s petition for state post-
convictionrelief wasfiled six yearsafter the statute of limitations had run and was not properly filed.

Since Jones's application was not properly filed, the habeas statute of limitations cannot be
statutorily tolled. Pacev. DiGuglielmo, 544 U.S. 408, 413-17 (holding an untimely PCRA petition
is not properly filed and cannot statutorily toll the habeas period of limitations).

Absent statutory tolling, equitable tolling must be found to extend the statute of limitations.
Equitable tolling is available “only when the principle of equity would make the rigid application
of alimitation unfair.” Satterfield v. Johnson, 434 F.3d 185, 195 (3d Cir. 2006). The petitioner has
the burden to show he*“diligently pursued hisrights and that some extraordinary circumstance stood
inhisway.” 1d. TheThird Circuit hasidentified three circumstances in which equitabl e tolling may
apply: “(1) the defendant has actively misled the plaintiff; (2) if the plaintiff has in some
extraordinary way been prevented from asserting hisrights; or (3) if the plaintiff hastimely asserted
his rights mistakenly in the wrong forum.” 1d. Jones does not claim the state misled him or he
timely asserted his rights in the wrong forum; thus, he is left with demonstrating extraordinary
circumstances prevented him from asserting his rights.

Jones argues heis entitled to equitable tolling because a Philadel phia half-way house failed
to forward his mail and he did not know his PCRA petition was denied. In addition, he claims
equitable tolling should apply because he did not know the legal process.

Neither of these arguments is sufficient to equitably toll the statute of limitations. Jones

failed to establish any extraordinary circumstance caused him to wait six years before filing his



untimely PCRA petition. Lack of knowledge isinsufficient to equitably toll thetime period. Fahy
v. Horn, 240 F.3d 239, 244 (3d Cir. 2001)(reasoning “[i]n non-capital cases, attorney error,
miscalculation, inadequate research, or other mistakes have not been found to rise to the
‘extraordinary’ circumstances required for equitabletolling.”); see also Kreutzer v. Bowersox, 231
F.3d 460 (8th Cir. 2000)(holding “[€] ven in the case of an unrepresented prisoner alleging alack of
legal knowledge or legal resources, equitable tolling has not been warranted.”). Jones failed to
demonstrate extraordinary circumstances and diligent pursuit of his petition. Asaresult, equitable
tolling does not apply and the petition cannot survive.

An appropriate order follows.



IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DARNELL JONES : CIVIL ACTION
V. : 07-1070

DAVID DIGLIELMO
ORDER

And now this 16" day of January, 2008, upon careful and independent consideration of
the petition for awrit of habeas corpus, it is hereby ORDERED that:

1. The Report and Recommendation is ADOPTED.

2. Petitioner’s Petition for Writ of Habeas Corpusis DISMISSED.

3. Petitioner’ s objections are OVERRULED.

4. No grounds exist to issue a certificate of appealability.
BY THE COURT:

\s\ Juan R. Sanchez

Juan R. Sanchez J.



