IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STI NE L. SERBANI C ) ClVIL ACTI ON
V.

HARLEYSVI LLE LI FE | NSURANCE
COVPANY, et al. ) NO. 07-213

MVEMORANDUM

Dal zel I, J. Decenber 17, 2007
Plaintiff Christine L. Serbanic sued defendants

Harl eysville Life Insurance Conpany and Disability Managenent

Alternatives ("DVA") pursuant to § 502(a)(1)(B) of ERI SA, 29

US C 8§ 1132(a)(1)(B), for termnating her long termdisability

benefits. The parties filed cross-notions for summary judgnent

that we now resol ve.

Fact ual Background

Serbani ¢ was an attorney and office manager at E.
Alfred Smth & Associates from 1996 until 2004. Stip. Ex. B at
H620. Smth & Associates is a Philadel phia law firm focused on
maritime and insurance law. I1d. at H558; Pl.'s Mem at 3. As
part of its benefits package, Smth & Associ ates purchased
disability and life insurance ("the Plan") from Harleysville.
Id. 1 2. Smth & Associates kept its policy in effect from 2001
until 2005, paying a total of $3,823 in premuns. 1d. § 3. The
Plan fixed the prem uns, which did not vary according to the
benefits paid, so Harleysville had no other way to recoup what it
paid out to Plan beneficiaries except through the premunms Smth

& Associates paid. 1d. | 6.



Harl eysvill e held funds for benefits in its general
treasury and adm nistered the clains. |1d. 1 5. Harleysville had
full discretion and authority to determne eligibility and
construe and interpret the terns of the Plan. 1d. 1 7, Ex. A at
21; Pl.'s Resp. at 2. Harleysville hired DVA and authorized it to
act with these powers as clains admnistrator for the Plan. 1d.
19 17, 19. At all tinmes, DVA acted to benefit Harleysville, and
Harl eysville paid for all of DVA's activities. 1d. ¥ 18. Though
Smith was the "plan sponsor"! he took no part in the eligibility
determ nations and did not have any adm nistrative
responsibilities related to the Pl an. Id. T 8; Petition For

Rei nst at ement As Counsel, Ex. A 1Y 2-4.

A. Oigin of the daim

On Septenber 8, 2002, while attenpting to board a boat
at Shaefer's Canal House Market and Marina in Chesapeake City,
Maryl and, Serbanic injured one or both of her feet, at the very
| east fracturing eight bones in her left foot. [d. § 9, Ex. B at
H561. She was taken to Union Hospital in Elkton, Maryland. 1d.

'Under ERISA, "plan sponsor" neans:

(i) the enployer in the case of an enpl oyee benefit plan
establ i shed or maintained by a single enployer, (ii) the
enpl oyee organi zation in the case of a plan established or
mai nt ai ned by an enpl oyee organi zation, or (iii) in the case
of a plan established or maintained by two or nore enpl oyers
or jointly by one or nore enployers and one or nore enpl oyee
organi zations, the association, conmttee, joint board of
trustees, or other simlar group of representatives of the
parties who establish or maintain the plan. 29 U S. C 8§
1002(16) (B).



Ex. B at H561. She was then treated by Dr. R Bruce Heppenstall
but he transferred her to Dr. Wen Chao, an orthopedi c surgeon,
who has been Serbanic's orthopedic treating physician since
Novenber 19, 2003. [d. 99 14, 16, Ex. C at H108.

Serbanic conpletely ceased working at Smth &
Associ ates on February 18, 2004.% |d. Ex. B at H620. On
February 19, 2004, Dr. Chao operated on Serbanic's |eft foot.
Id. 1Y 12-13, Ex. B at H591-92. Serbanic filed for short term
disability on March 24, 2004, and Harleysville paid her twenty-
si x weeks of short termdisability benefits. Id. Ex. B at H620.

During this tinme, Dr. Chao conpleted and returned to
DVA three Disability Attendi ng Physician's Statenents dated April
27, 2004, May 25, 2004, and July 7, 2004. 1d. at H569-70, H581-
82, H6009.

In the April Physician's Statenent, Dr. Chao noted that
Ser bani ¢ was unable to wal k or stand for |onger than one hour,
and shoul d not engage in prolonged wal king, standing, lifting, or
carrying. 1d. at H609. Dr. Chao noted that Serbanic was using a

CAM wal ker®* and crutches. Dr. Chao assessed Serbanic as having a

’I'n her application for long termdisability, both Serbanic
and Smth stated that Septenber 6, 2002 was the |ast day that she
worked at Smth & Associates. Stip. Ex. B at H558, H561. But
the application for short termdisability lists Serbanic's date
of disability as February 18, 2004. The parties stipulate that
Serbanic did not go to work for six nonths after the accident,
but then returned to work until her February 19, 2004 surgery.
Stip. 19 11-12. Thus, we will treat February 18, 2004 as the
| ast day Serbanic worked for Smth & Associ ates.

A CAM wal ker is a large boot that usually "extend[s] from
bel ow the knee to the tips of your toes. They are primarily used
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"Class 4" physical inpairnment, which neant a "[n]oderate
limtation of functional capacity; capable of
clerical/admnistrative (sedentary [as defined by the Federa
Dictionary of COccupational Titles ("DOT")]) activity." 1d. Dr.
Chao consi dered Serbanic's prognosis to be "Good", and estinated
that she would return to work in June of 2004. Id.

The May 25, 2004 Physician's Statenment reiterated nost
of the sane points contained in the first Statenent, again
desi gnati ng Serbanic as having a Cass 4 physical inpairnment, and
restricting her activity in the sane way. 1d. at H581-82. Dr.
Chao al so stated that she had prescribed Serbanic percocet * for
her pain. 1d. at H581. The prognosis remained "Good", but Dr.
Chao postponed Serbanic's return to work date to July of 2004.
Id. at H582.

The July 7, 2004 Statenent again reiterated many of the
same points, but this tinme did not include a physical inpairnent
designation and stated that the only limtations on activity were
"no stairs, no uneven surfaces." |d. at H570. Dr. Chao noted

that Serbanic was still taking percocet for her pain. ld. at

as a post operative or post injury device to maintain the foot
and ankl e at 90 degrees and prevent abnormal pressure on the foot
or ankle." Found at

http://ww. ankl eshop. cont product s. asp?cat =352.

“Percocet is a prescription drug consisting of a conbination
of acetam nophen and oxycodone, both pain relievers. Stedman's
Medical Dictionary, found at http://ww.drugs. coni percocet. htn.
Acet am nophen is the generic pain reliever found in Tylenol. 1d.
Oxycodone is a narcotic pain reliever very simlar in form and
function to codeine. 1d.



H569. Dr. Chao again offered a "Good" prognosis, but now
estimted that Serbanic would not return to work until October of

2004. 1d. at H570.

B. Long Term Di sability

Serbanic's short termdisability ran out on August 16,
2004, and DVA sent her the fornms for long termdisability
benefits on June 23, 2004, which she applied for pronptly. 1d.
at H557- H565.

According to the Plan, Harleysville would remt |ong
termdisability paynments so long as the claimant had a "Tota
Disability.” 1d. at H548, Ex Hat 3. For the first twenty-four
nonths after long termdisability becane effective, Total
Disability neant "unable to performany of the duties of [her]
occupation.” |d. at H548, Ex. Hat 2. After this twenty-four
nont h period was over, the definition of Total Disability changed
to nean "unable to engage in any work or service for which [she]
is reasonably qualified by education, training or experience."
Id. The Plan also required that Serbanic apply for Soci al
Security disability benefits, and that Harleysville was entitled
to those benefits as an offset to the paynents under the Pl an.

ld. Ex. Aat 8, 14, 19.°

®The definition for Total Disability comes fromthe Master
G oup Policy, and the parties agree that this definition is
applicable to Serbanic. Stip. Ex. H Def.'s Proposed Facts § 3;
Pl.'s Opp. to Def.'s Proposed Facts f 3. However, other
requi renents under the Plan are found in the G oup |Insurance
Certificate issued April 1, 2004. |1d. Ex. A Serbanic actually
contests the fact that the G oup Insurance Certificate was in
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As part of Serbanic's application for long term
disability benefits, both Smth and Dr. Chao provided Harl eys-
ville with witten information regardi ng Serbanic's professional
responsi bilities and nedical history. |[d.

Smth wote that Serbanic was an "Associ ate
Attorney/ O fice MER' and her job required that she push or pul
supply and book boxes weighing up to sixty pounds on a weekly
basis, and |ift or carry books, supplies, litigation bags, or
files weighing up to twenty-five pounds on a daily basis. 1d. at
H558-59. He also stated that "[s]he has to be able to walk,
clinmb stairs & carry things" but that "[n]o assistance [was]
available - work is intellectual."” [|d.

Dr. Chao wote that she had di agnosed Serbanic with
"left 1-2-3 T-MT arthritis"® and that the treatment for this

condition was "surgery, nedication, imobilization." 1d. Ex. C

force during the time that she filed her claim Pl.'s Resp. at

2. Although denying the definitions and terns of the G oup

| nsurance Certificate, Serbanic accepts certain other provisions
only found in the Goup Certificate as in force, e.qg., the

requi rement that she apply for Social Security. Pl.'s Mem at

20. There are various provisions of this kind, sonme of which are
contested, some not. Throughout the succeeding narrative and
anal ysis we have limted ourselves to discussing those provisions
that the parties agree are in force.

®'1-2-3 TMI arthritis" refers to first, second, and third
tarsonmetatarsal arthritis, an arthritis relating to first through
third bones connecting the tarsal and netatarsal bones in the
foot. The foot is nade up of three sets of bones, the tarsus
(consisting of all bones fromthe heel to mdfoot), the
net at ar sus (consi sting of the bones of the m df oot and endi ng
right before the toes), and the phal anges (or the toes). Medline
Plus found at http://ww2. merri am webster. con
mv art/ med/ foot. htm



at H108. Dr. Chao stated that Serbanic could stand for a maxi mum
of one hour with five mnutes' rest, walk for a maxi num of one
hour, lift or carry ten pounds, and push or pull up to ten
pounds. |1d. at H109. Dr. Chao further noted that she believed
these limtations would | ast about three nonths. Id.

In a Septenber 8, 2004 letter, DVA disability
consul tant C ndy Sai ndon notified Serbanic that her long term
disability benefit claimhad been approved effective August 17,
2004. 1d. Ex. B at H548-49. Harleysville paid Serbanic $3, 380
per nonth for seventeen nonths pursuant to the policy. [d. at
HA67, H548-49.

On January 6, 2005, Dr. Chao operated on Serbanic's
right foot. 1d. Ex C at H93.

C. Cl ai m Revi ew

DVA began reviewi ng Serbanic's file as early as May 3,
2005, when DVA's Cindy Saindon referred the file to a Nurse
Cl ai ns Manager to determ ne whet her Serbanic could perform her
job duties. [1d. Ex. B at H533-34.

On Cctober 25, 2005, DMA requested by fax that Serbanic
conplete a Personal Profile Evaluation, which presented various
guesti ons about her continuing physical and psychol ogi cal state.
Id. at H532, H525-27. The fax al so requested that Serbanic tell
DMA what the Social Security Adm nistration ("SSA") decided
regardi ng her disability claim [d. at H532.

At this point Serbanic had not yet applied for SSA



disability benefits, and did not do so until Novenber 21, 2005.
Id. Ex. F. The SSA did not decide on her benefits claimuntil
Novenber 6, 2006, at which tinme the SSA found that she was
di sabl ed under their rules, and eligible for benefits effective
Novenber 21, 2004. 1d. The SSA informed her that her nonthly,
unadj ust ed benefit would be $1, 335 per nonth, and it woul d pay
her $35,700 for the period from Novenber of 2004 to Cctober of
2005, and $1,559 for each nonth thereafter. 1d.

Serbanic returned the Personal Profile Evaluation to
DMA on Novenber 14, 2005. 1d. Ex. B at H525-27. Serbanic
descri bed her condition as "in flux" and that she was wearing
boots on both feet, but was weaning off the boot on her right
foot. 1d. at H525. She also stated that she had "[d]ifficulty
w th bal ance, stairs, showering, dressing, groomng." [d.

1. Fax Correspondence with Dr. Chao
Novenber 1 through Decenber 6, 2005.

On Novenber 1, 2005, DVA contacted Dr. Chao by fax and
requested her notes regarding Serbanic from"5/04" onwards. 1d.
at H491.

On Novenber 16, 2005, Dr. Chao conpl eted anot her
Disability Attendi ng Physicians Statenent, which DVA received by
fax on Novenber 22, 2005. 1d. Ex. Cat H86-87. In this
Statement, Dr. Chao noted that Serbanic still should not wal k or
stand for |onger than one hour, and should not clinb at all. Id.

She stated that Serbanic's physical inpairnent remai ned C ass 4,



but now she was taking "Tylenol #3"' for her pain. 1d. Dr. Chao
continued to describe Serbanic's prognosis as "Good." 1d.

On Decenber 4, 2005, DVMA again contacted Dr. Chao by
fax. |d. at H515. This fax apparently® consisted of a copy of
t he Novenber 16, 2005 Statenent, and forns describing the

physi cal requirenents for working both as an attorney and as an

Tyl enol #3 is a conbination of acetani nophen and codei ne.

% find the exhibits in remarkable and frustrating
di sarray. They consist of significant and redundant portions of
Serbanic's clains file which were transferred back and forth
bet ween Harl eysville and DMA. Thankfully, the exhibits are in
reverse chronological order. Unfortunately for us, the parties
do not exactly present a roadmap to the exhibits, or even limt
the exhibits to relevant docunents presented in a coherent
fashion. It is difficult to reconstruct which pages belong to
whi ch docunents. Oten the exhibit only contains a portion of a
docunment, or the fax cover sheet but not the remai nder of the
docunent .

Both parties fail to marshal or cull the materials in
meani ngf ul ways. For exanple, the plaintiff's narrative cones
exclusively fromthe contents of Exhibit B (inaccurately
described in the joint stipulation as the claimfile preceding
the March 1, 2006 letter), and rather than attenpt to organi ze or
sumrari ze the contents of Exhibits C (claimfile pre-July 19,
2006 letter) and D (claimfile pre-August 30, 2006 letter), the
plaintiff sinply throws up her hands and says that this portion
of the record "is disorganized and in considerable disarray, so a
summary of its contents would not be helpful.” PI.'"s Mt. for
Summary Judgnent § 70. Though | ess audaci ously honest about
their lack of effort, the defendants are particularly at fault
here as they conpiled this nmess in the first place.

In one way or another, the parties seemto be relying on the
unw el diness of the record in the hope that its |ack of coherence
will oblige us to forgive their trespasses agai nst Rule 56. For
this we suspect some special punishnent awaits them el sewhere,
perhaps as Dante depicts it in the Fourth Terrace of Purgatory,
where the slothful are cleansed of their sin by continually
running (The D vine Conmedy, Purgatorio, Cantos XVIII-XI X).
Perhaps | ess edifying than Dante, but nore to the point on the
instant notions, is the Seventh Grcuit's wisdomthat "[]]udges
are not like pigs, hunting for truffles buried in [the record]."
United States v. Dunkel, 927 F.2d 955 (7th Cr. 1991).
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of fice manager. 1d; see also Ex. C at H167-68 (DOT definitions
for attorney and office nmanager). DVA requested Dr. Chao to
review the faxed docunents and opi ne as to whet her Serbanic was
capabl e of performng these jobs on a full-tine basis. 1d. |If
Dr. Chao believed Serbanic could performthe rel evant tasks, then
she was to sign and return the fax cover sheet; if she did not,
she was to send Serbanic's nedical records from "August 1, 2004
t hrough the present date.™

On Decenber 6, 2005, Dr. Chao faxed DVA all of her
office visit notes fromMay 4, 2005 until October 12, 2005. 1d.
Ex. B at H491-500, Ex. C. at H184, H49-64; see also Ex. B at
HA66. Dr. Chao used the fax cover sheet from DVA's Novenber 1
2005 request to send her office notes to DVMA, and the fax
consi sts of notes fromsix examnations in 2005, to wit, My 4,

June 15, July 20, August 31, COctober 12, and Novenber 23. [ d.

2. Contents of the Decenber 6, 2005 Fax

In the May 4, 2005 note, Dr. Chao stated that Serbanic
is comng into "[f]lollowup [on] left mdfoot fusion and right

first and fifth distal Chevron osteotony."® 1d. Ex. B at H499.

° An osteotony is "a surgical operation in which a bone is
di vided or a piece of bone is excised.”" Medline Plus found at
http://ww2. merriam webst er. com cgi - bi n/ mmednl n?book=Medi cal & a=
ost eot ony.

A Chevron osteotony is a procedure in which a "V' shape is
created in the distal netatarsal bone to correct a deformty in
which a toe is turned outward away fromthe mdline of the body.
Wheel ess' Textbook of O thopedics found at
http://ww. wheel essonl i ne. conf ort ho/ chevron_ost eot ony; see al so
Medl i ne Plus found at http://ww2. nerri am webst er. com cgi - bi n/
mvrednl m
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Dr. Chao noted that Serbanic was having pain in both feet and was
using a bone stinulator. 1d. Dr. Chao stated that Serbanic had
pain over the left nedial sesarmpid' and midfoot, and descri bed
her pain as "intermttent in duration, noderate in severity and
stable in context...wrse with weightbearing.” 1d. Dr. Chao
observed tenderness to touch at the "right fifth netatarsal and
left mdfoot." 1d. She wote that Serbanic had "a normal gait,"
and x-rays of her right foot showed that "the first and fifth
net at arsal osteotom es [were] in good alignnment” but there was
"radi al lucency around the right fifth nmetatarsal." 1d. Her
overal | diagnosis was "[h]ealing right first and fifth netatarsa
osteotony; leg mdfoot fusion.” 1d.

In the June 15, 2005 note, Dr. Chao again recorded pain

in both feet and that Serbanic had been using a bone stinul ator

on her right foot for two nonths. 1d. at H498. This tinme, Dr.
Chao described the pain as ""intermttent in duration, mld in
severity and stable in context.” 1d. (enphasis added). She

noted tenderness at the "right fifth netatarsal and | eft nedi al
sesanobid.” 1d. X-rays of both feet showed "increased bony
consolidation across the first and fifth nmetatarsal osteotony
[and] good alignnment.” 1d. Her observations otherw se were the
same as her May 4 note, and she recommended continued use of the

bone stinul ator and CAM wal ker until the bone had heal ed. 1d.

9 A sesanpid is a part of the netatarsus that connects to
the toes. Medline Plus found at http://ww2. nerri am webster.com
mv art/ med/ foot. htm
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The July 20, 2005 note stated that the right foot was
feeling better, but was still bad wth weight bearing. 1d. at
H497. Dr. Chao did not describe Serbanic's pain in this note,
id., but recorded "an abnormal gait" and observed tenderness
"over the left nedial sesanmbid and mdfoot." 1d. X-rays of
Serbanic's left foot showed "increased bony consolidation.” 1d.
Dr. Chao added "nedial sesanpiditis"! to her previous diagnosis,
id., and al so reconmended that Serbanic stay off her feet as nuch
as possible and add an extra pad into her CAM wal ker. 1d.

Dr. Chao's August 31, 2005 note stated that Serbanic
was using the bone stimulator ten hours a day, and using CAM
wal kers on both feet. [d. at H495. Dr. Chao once again
descri bed Serbanic's pain as "intermttent in duration, nbderate
in severity and stable in context.” 1d. (enphasis added). Dr.
Chao al so observed "a normal gait," and described "mlId
t enderness...over the right first and fifth MIP joint ** and left
mdfoot." 1d. She noted that the right foot was healing well
and there was "increased bony consolidation" in the left foot.
Id. She now di agnosed Serbanic with "[s]tatus post right first

and fifth netatarsal distal Chevron osteotony and | eft m df oot

' Sesanpiditis is the inflamation of the navicular bone,
part of the tarsus that rises into the ankle on the proxinmal side
of the foot. Medline Plus found at
http://ww2. merri am webst er. cont cgi - bi n/ mwednl n?book=Medi cal & a=
sesanoiditis.

2 "MIP joint" refers to the metatarsophal ageal joint, or
joints between the netatarsus and the toes. Medline Plus found
at http://ww2. nerri am webster. com cgi - bi n/ mwrednl n?book=
Medi cal & a=net at ar sophal angeal %20j oi nt .
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fusion delayed union.” 1d. Dr. Chao recommended conti nued use
of the bone stinulator and initiating physical therapy. 1d. at
HA96.

In the October 12, 2005 note, Dr. Chao stated that
Ser bani ¢ had begun physical therapy and descri bed her pain with
the sanme | anguage as in her August 31, 2005 note, but observed
that the painin the left foot was worse than in the right. 1d.
at H494. Serbanic then had "an abnornmal gait,"” and al so
tenderness in both the "left nedial sesanoid" and "left mdfoot."
Id. Dr. Chao diagnosed Serbanic with "[s]tatus post |eft m dfoot
fusion; status post right hallux val gus and buni onette
correction."®® 1d. Dr. Chao recomended Serbanic continue with
physi cal therapy, and put another sesanoid pad in her CAM wal ker .
Id.

In the Novenber 23, 2005 office note, Dr. Chao
descri bed Serbanic's pain as she had in her two previous notes.
Id. at H492. Her other observations were the sane as her COctober
12, 2005 note, but now only Serbanic's left m dfoot felt tender.
Id. Dr. Chao again recomrended conti nued use of the bone
stimul ator and CAM wal ker as well as continued physical therapy.

Id. at H493. She also wote "[h]opefully, this will continue to

3 A hallux valgus is a "an abnormal deviation of the big
toe away fromthe mdline of the body or toward the other toes of
the foot." Medline Plus found at
http://ww2. merri am webst er. cont cgi - bi n/ mwednl n?book=Medi cal & a=
hal | ux%20val gus

A bunionette is simlar to a hallux val gus except it affects
where the small toe connects to the netatarsus.
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heal ." 1d.

3. | nt erl ude

On January 6, 2006, DMA once again contacted Dr. Chao
by fax. [1d. at H484. DMA requested that she conplete the
Disability Attendi ng Physician's Statenment and a Physi cal
Capabilities Formthat DVA had included, and provide DVA with
of fice notes from Novenber 24, 2005 to the present. [d.
Apparently, Dr. Chao did not respond because DVA sent her the
same fax twenty-four days later. |1d. at H483-89.

On January 31, 2006, DVA sent Serbanic a letter stating
that it was suspending her benefits because (a) Dr. Chao had not
responded to their requests for information, (b) Serbanic failed
to notify DVA that she had filed for SSA benefits, and (c) failed
to provide DVA with her 2005 W2. 1d. at H466-67.

On February 2, 2006, Dr. Chao replied to DVA's requests
and provided themw th office notes from Novenber 23, 2005 and
January 4, 2006, a Physician's Statement from February 1, 2006,
and a statement by Serbanic's physical therapist from January 4,

2006. 1d. at HA455-64.

4. Contents of the February 2, 2006 Fax

According to the physical therapist's statenent,
Serbani c started physical therapy on Septenber 16, 2005 and ended
it on Decenmber 29, 2005. 1d. at H461-62. The therapist stated
t hat Serbani c ceased physical therapy because her progress had

"pl ateaued." 1d. at H462. Serbanic had experienced "a slight-
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to-mld inprovenent in overall status.” 1d. She continued to
use "a single point cane in her right hand,"” and wear "a wal ker
boot and EBI bone stinulator" on her |eft foot. Id. The

t herapi st stated that Serbanic "achieved fair resolution of pain
and remains sonewhat limted in his/her return to daily and
recreational activity levels.” [|d.

Dr. Chao's January 4, 2006 note reported that Serbanic
was "anmbulating in a CAM wal ker and a cane. The right plantar
fascia pain is better. However, the left heel and plantar
fasciitis painis worse."” 1d. at H459. Dr. Chao stated that
Serbanic's pain was now "intermttent in duration, mld in
severity and stable in context.” 1d. Dr. Chao observed
tenderness in the "left plantar fascia and mdfoot."” |d. X-rays
of Serbanic's |left foot showed "radi al |ucency across the second
tarsonetatarsal joint." [d. The diagnosis was "[s]econd
met at arsal nonunion."” 1d. Dr. Chao recommended that Serbanic
"gradual |y wean out of the CAM wal ker...wearing shoes with a
confortabl e sole and sesanoid relief...[and] continu[ing] with
the home stretching exercises.” 1d. at H459-60.

The February 1, 2006 Physician's Statenent reported
that Dr. Chao still prescribed Tylenol #3 for Serbanic and
regarded her as having a Cass 4 physical inpairnent. 1d. Ex. C
at H75-76. Dr. Chao noted that Serbanic was "[a]nbul atory” and
"[s]tabilized.” 1d. at 75. Now, however, Dr. Chao noted that
Serbanic's prognosis was only "Fair" and that her estinated date

to return to work was "unknown." Id. at 76.
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5. Anot her Fax and Deni al

On February 7, 2006, Dr. Chao sent another fax to DMA,
containing a conpleted version of the Physical Capabilities Form
that DMA had sent her on January 6 and January 30, 2006. 1d. at
H454, Ex. C. at H153. Dr. Chao placed no restrictions on
Serbanic's sitting or using her hands. 1d. Dr. Chao al so marked
t hat Serbanic could not use her left foot for "[r]epetitive use
for controls.” 1d. Dr. Chao reported that Serbanic could stand
and wal k for a total of two hours during an eight hour shift, and
for one hour continuously at a given tinme. |1d. Dr. Chao noted
t hat Serbanic could (1) never (0% of an eight hour work day)
clinb a | adder or squat, (2) seldom (1-5% bend forward, bend to
the floor, or clinb steps, (3) occasionally (6% 33% kneel, (4)
frequently (34% 66% tw st, reach outward or overhead, and (5)
constantly (66% 100% drive. 1d. Dr. Chao opined that Serbanic
was capabl e of "Sedentary Wrk" which consisted of "[I]ifting 10
pounds maxi mum and occasionally lifting and/or carrying such
smal| articles as dockets, |edgers and small tools. Although a
sedentary job is defined as one that involves sitting, occasional
standi ng and wal ki ng mi ght occur."* 1d.

On February 27, 2006, DVA sent Serbanic's claimfile to

Dr. Rodgers in DVA's Medical Department to assess "what precludes

“DMA' s Physical Capabilities Form has seven work
desi gnations: Very Heavy Wrk, Heavy Wrk, Medium Heavy [sic],
Medi um Wor k, Li ght - Medi um Work, Light Wrk, and Sedentary. It is
interesting to note that there is no option for No Wrk.
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[ enpl oy] ee fromworking in a sedentary occ[upation] - while
synptomatic - does it rise to level of inpairnent?" 1d. at H453.
Dr. Rodgers's response consisted of a handwitten note of
February 28, 2006. |1d. at H452. He reviewed Dr. Chao's January
4, 2006 office note, and concluded that "there [was] no data on
file that this patient is incapable of sedentary |evels of
activity." 1d.

In a March 1, 2006 |letter, DVA notified Serbanic that
it was termnating her long termdisability benefits effective
January 1, 2006. 1d. at H449-51. DMA stated that Serbanic did
not satisfy the Plan's definition of Total Disability, i.e., "the
inability of the insured to performany of the duties of his
occupation," because the DOT classified her job as sedentary and
nothing in her file established that she was "i ncapabl e of
sedentary levels of activity." 1d. at H449. DVA based its
determ nation on DMA's internal review® of Dr. Chao's January 4,
2006 office note. 1d. The letter also outlined what Serbanic
had to do to initiate an internal appeal of DVA's decision to

term nate benefits. Id. at H450-51

“The letter specifically refers to review by "DVA' s Doct or
and Nurse Cinical Case Manager." Stip. Ex. B at H449. The
doctor referred to in the letter nust be Dr. Rodgers. DMVA
asserts that a nurse reviewed the file and then referred it to
Dr. Rodgers. 1d. at H453. However, nothing in the referra
substantiates the assertion that a nurse reviewed the file.
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D. Cl ai m Appeal

On March 16, 2006, |awer Smith, now representing
Serbanic in her DVA's internal clai mappeal, requested a copy of
Serbanic's file. 1d. at H447. In an April 4, 2006 letter, DVA
conplied with Smth's request, and provided himw th the claim
file up to that date. 1d. at H432. DMA also told Smth that if
Ser bani ¢ deci ded to appeal the decision, he should send al
further correspondence to Angela Jibow at DVA's Deerfield,
II'linois clainms appeal office. 1d.

In an April 13, 2006 letter, Smth formally notified
DVA t hat Serbanic was appealing the termnation of her benefits.
Id. at H428-29. The letter stated that the DOT definitions of
Serbanic's job had not changed since DVA approved her benefits,
and she remained unable to work in her old job because she could
not "performas required in a courtroomor in taking depositions
or in much of the usual office work." [Id. at H429. Smth
asserted that her condition remained constant during this tineg,
and included a March 31, 2006 letter fromDr. Chao to bolster
this contention. Dr. Chao wote that Serbanic was "unable to
perform any gai nful enpl oynent because of the CAM wal ker, cane,
and the Tylenol #3 which she requires for pain." 1d. at H430.

DVA acknow edged receipt of Smth's letter and formally
initiated the appeal s process on April 24, 2006. |d. at H427.
That letter also stated that DVA woul d advi se Serbanic of its
decision "within a reasonable period of tine," but that a

deci sion would be made "with 45 days after the receipt of the
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request, except in special circunstances.” |1d. If such
ci rcunstances arose, then DVA would notify Serbanic that it
needed extra tinme to nake a decision on her appeal. [d.

On May 16, 2006, DMA contacted Dr. Chao by fax, and
requested copies of her office notes and copies of "al
di agnostics (i.e., results of X-rays, MRl reports, CT scans,
etc.)" fromJanuary of 2006 to the present. [d. at H387.

The record reflects that Dr. Chao replied to DVA s
request on May 22, 2006, and faxed them copies of three
prescriptions -- one of which was for Tylenol #3 while the other
two are indeci pherable -- and her office notes from January 4%,

February 15, March 31, and May 12, 2006. ld. at H387-96.

1. The May 22, 2006 Fax

In the February 15, 2006 note, Dr. Chao had stated that
Serbanic was "doing a bit better,” and still using the bone
stimulator and CAM wal ker on her left foot. 1d. at H392. Dr.
Chao described Serbanic's pain as "intermttent in duration, mld

to noderate in severity and inproving in context.” 1d. (enphasis

added) . She attributed the inprovenent to the bone stinul ator.

Id. Serbanic once again had "a normal gait," but had tenderness
"along the left m dfoot and sesampbid. "™ [d. Three different x-
rays of Serbanic's left foot fromdifferent perspectives showed

"radi al lucency across the second netatarsal cuneiformjoint."

®The January 4, 2006 office note was also included in Dr.
Chao's February 2, 2006 fax to DVA.
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Id. Dr. Chao diagnosed Serbanic as having "[|]eft second

" 17 and reconmended conti nued

nmet at arsal cunei form j oi nt nonuni on
use of both the bone stinulator and the CAM wal ker. 1d.

Dr. Chao wote the March 31, 2006 note on the sanme day
as the letter included in Serbanic's appeal. 1d. at 391. She
descri bed Serbanic's pain in the sane manner as in her previous
note, and she pointed out that wal king and standi ng nade her pain

wor se; she added that Serbanic could not sustain either activity

for any length of tine. |1d. Serbanic's gait was once again
"abnormal ", and now Dr. Chao observed tenderness "over the |eft
second netatarsocunei formjoint and nedial sesanpbid. " 1d. X

rays showed "radi ol ucency across the second netatarsocunei form
joint," and Dr. Chao di agnosed Serbanic as having "[l]eft second
met at ar socunei form nonunion."™ 1d. Dr. Chao recomrended

conti nued use of the bone stimulator and CAM wal ker . 1d. Now,
however, she began to contenpl ate another surgery on Serbanic's
|eft foot. Id.

The May 12, 2006 note records a conplete retrogression
from Serbanic's state in January, 2006 and earlier. 1d. at H389.
The pain was now "intermttent in duration, noderate in severity
and stable in context,"” worsening with usage and change of

weat her. 1d. (enphasis added). Dr. Chao stated that Serbanic

YA metatarsal cuneiform or netatarsocuneiformjoint, is a

j oint connecting the netatarsus and the cunei form bones, i.e.,
"any of three small bones of the tarsus situated between the
navi cul ar and the first three netatarsals.” Medline Plus found

at http://ww2. merri am webst er. com cgi - bi n/ mwrednl n?book=
Medi cal &a=cunei f or nf20bone.
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continued to use a bone stinulator, CAM wal ker, and cane. 1d.
Dr. Chao found tenderness at Serbanic's "left second
tarsonetatarsal joint and on the tibial sesanmobid. " [1d. X-rays
showed "i ncreased consolidation across the second tarsonetatarsal
joint." Id. Dr. Chao now di agnosed Serbanic's condition as
"[h]ealing second tarsonetatarsal joint delayed union,” and
stated that if the pain persisted and non-surgi cal nethods
failed, then surgery to excise "the prom nence on the planter
aspect of the sesanobid" can be perforned to alleviate the pain.
Id. at H390.

2. The Report of G Klaud Mller, MD.

On June 21, 2006, DVA initiated a nedical peer review.
Id. at H386. DMA hired Dr. G Klaud MIler, an orthopedic
surgeon based in Illinois, to conduct this review and produce a
report. 1d. Ex. Cat H27-31. Dr. MIller's report is based on
his review of Dr. Chao's operative report and the correspondi ng
x-rays after the February 19, 2004 surgery, her office notes from
May 4, 2005 until My 12, 2006, her Physician's Statenents
bet ween February 19, 2004 to February 6, 2006, and the physi cal
therapist's report fromJanuary 4, 2006. ' 1d. at H27. At no

It is uncertain exactly how nuch of Dr. Chao's medi cal
records Dr. MIller had at his disposal. W have no record of
what DVA sent Dr. MIller, and Dr. MIller's descriptions of what
he received are vague on certain points. W are certain he had
the office notes from May 4, 2005 onward, as well as the
Physician's Statements from 2005 and 2006 and the February 6,
2006 Physical Capabilities Form In sum Dr. MIler had a
conpl ete record of the previous two years of nedical history
relating to Serbanic's left foot.
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point did Dr. MIler physically exam ne Serbani c.

DVA posed specific questions to Dr. MIler: (1) "Wat
is your diagnosis?" |d. at H29. (2) "Do the subjective
conplaints correlate with the objective findings? Describe the
objective clinical evidence that supports the claimnt's
synptonmat ol ogy." 1d. at H30. (3) "Based on your review [of] the
records, what are the clinically supported nedical restrictions
and limtations?" 1d.

Dr. MIller conpleted his report on July 7, 2006. 1d.
He di agnosed Serbanic's left foot with "status post
tarsonet atarsal fracture-dislocation wth a nonunion" but could
not specifically diagnose the right foot. 1d. at H29-30.

Wth respect to the pain in Serbanic's right foot, Dr.
MIller stated that Dr. Chao's notes |lacked sufficient detail for
himto refute the intensity of Serbanic's pain, but that she
clainmed pain "far beyond what | woul d expect” for the type of
surgery she had. Also, Dr. Mller stated that he found
"absolutely nothing in the nedical records that would indicate a
problem sufficient to justify needing a CAM wal ker on her right
foot." |1d. at H30.

Wth respect to the painin Serbanic's |left foot, Dr.
MIler stated that it could be "persistently painful,” but that
usual ly when two of the three bones which Serbanic had broken in
the foot properly heal, then the remaining "[nonunion] is
typically not extrenely painful."” 1d. However, Dr. Mller did

note that he could not "refute the intensity of her synptons on
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the |l eft side, but again, her pain is certainly many orders of
magni tude greater than I would expect on a statistical basis.”
Id.

Dr. MIler stated that based on his review, Serbanic
shoul d have no restrictions on the use of her right foot, and
limted restrictions on her |eft foot. Id. He stated that she
could even clinb stairs and | adders because, though it nmay be
pai nful, there would be no risk of damage to her left foot. 1d.
He opined that Serbanic could walk or stand for "at | east one
hour at a tinme for a total of two or three hours a day," sit
wi t hout restrictions, use foot controls with either foot w thout
restrictions, and Iift or carry "at |east 10 pounds on a frequent
basis.” 1d. His final judgnent was that she was "capabl e of
sedentary to light intensity work." 1d.

As part of the report, Dr. MIler was al so supposed to
conpl ete a Physical Capacities Form but he had not received one
by the time he finished his report. 1d. at H30, H32-33.

However, on July 12, 2006, he did conplete such a form in which
he recapitul ated his earlier conclusions, as well as indicated
that Serbanic could engage in any activity that m ght involve her
| egs, e.q., clinbing, stooping, kneeling, crouching and craw i ng,
for up to one-third of an eight-hour work day. [d. at H32-33.
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3. The Appeal Deci sion

On July 13, 2006, DVA's Angel a Ji bowu produced an
Appeal Recomrendation that would be the tenplate for the fina
letter Harleysville would send to Serbanic. 1d. at H365-66; see
al so H352-54, H343-345. The Recommendation restated Dr. Mller's
review and his conclusion that Serbanic was capabl e of sedentary
work. Jibowu articulated that Serbanic did not have a Total
Disability as defined by the Plan because the DOT defi ned
attorney's work as sedentary, which, according to Dr. Mller
Serbanic could do. Thus, Harleysville was right to term nate her
benefits. 1d. M. Jibow's draft was shorn of its bluntness,
dressed in a formal formatting on official |etterhead, blessed by
a vice president for conpliance, officially dated July 19, 2006,
and sent by post to Smth and Serbanic. 1d. Ex. C at H16-18.

After this letter, Smth once again attenpted to get
Harl eysville to acquiesce to Serbanic's w shes by sending a
strongly worded letter to Christopher P. Barr, vice-president and
assi stant general counsel of Harleysville. 1d. at H13-14. Smth
demanded that Harl eysville pay out the remaining seven nont hs of
disability under the Plan or he would file an ERI SA cl ai m on
Serbanic's behalf. 1d. M. Barr responded by stating that
term nating Serbanic's benefits was consistent with the Plan, and
that the decision was properly upheld. 1d.

W at last cone to the parties' cross-notions for
summary judgnent. Serbanic seeks reinstatenment of her benefits

and a determ nation that she had a Total Disability as to any
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occupation and therefore is eligible for continuing benefits
under the Plan. Pl.'s Mem at 18-20. The defendants seek
affirmation of their decision to termnate benefits, and

rei mbursenment from Serbanic in the amount of the fourteen nonths
of disability paynents she received fromthe SSA. Def.'s Mem at
19- 20",

1. Analysis?®

“These nunbers derive fromour ability to count since
counsel used no page nunbers. This lately recurring phenonenon
is tiresome to say the | east, and we cannot fathomwhy |awers in
formal filings could be so indifferent to the Court.

*Summary judgnent is appropriate if there is no genuine
i ssue of material fact and the noving party is entitled to
judgment as a matter of law Fed. R Civ. P. 56(c). In ruling
on a notion for sumary judgnent, the Court nust view the
evi dence, and neke all reasonable inferences fromthe evidence,
in the light nost favorable to the nonnoving party. Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 252 (1986). \WWenever a
factual issue arises which cannot be resolved wthout a
credibility determnation, at this stage the Court nust credit
the non-noving party's evidence over that presented by the noving
party. Liberty Lobby, 477 U S. at 255.

The noving party bears the initial burden of proving that
there is no genuine issue of material fact in dispute.
Mat sushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S.
574, 585 n.10 (1986). Once the noving party carries this burden,
t he nonnoving party nust "cone forward with 'specific facts
showi ng there is a genuine issue for trial.'" Mtsushita, 475
US at 587 (quoting Fed. R Civ. P. 56(e)). The non-noving
party must present sonething nore than nere allegations, genera
deni al s, vague statenents, or suspicions. Trap Rock Indus., Inc.

v. Local 825, 982 F.2d 884, 890 (3d Cr. 1992); Fireman's Ins.

Co. of Newark v. DuFresne, 676 F.2d 965, 969 (3d Cir.1982). It
is not enough to discredit the noving party's evidence, the non-
nmoving party is required to "present affirmative evidence in
order to defeat a properly supported notion for sunmary
judgnent." Liberty Lobby, 477 U S. at 257 (enphasis in original).
A proper notion for summary judgnment will not be defeated by
nmerely colorable or insignificantly probative evidence. See

Li berty Lobby, 477 U. S. at 249-50. Also, |If the non-noving party
has the burden of proof at trial, then that party nust establish
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When an ERI SA-governed benefits plan gives an
adm ni strator or fiduciary discretion to determ ne benefits
eligibility, we review the decision to see if it is arbitrary and

capricious. Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101,

115 (1989). But when such adm nistrator "is operating under a
conflict of interest, that conflict nust be weighed as a factor
in determ ning whether there is an abuse of discretion.” |d.
(internal quotations omtted). Qur Court of Appeals interpreted
"this del phic statenent” to nean that if an insurer "both funds
and adm ni sters benefits" a conflict of interest exists "that
warrants a heightened formof the arbitrary and capricious

standard of review " Pinto v. Reliance Standard Life Ins. Co.,

214 F. 3d 377, 378, 383 (3d GCr. 2000). Pinto applies here
because Harl eysvill e acknow edges that it both funds and
adm ni sters the Plan. Stip. 1 5, 7-8.

The applicabl e hei ghtened standard is "formul ated on a

sliding scale basis.”" Stratton v. E.I DuPont De Nenpurs & Co. ,

363 F. 3d 250, 254 (3d Cir. 2004). To determ ne where on the
sliding scale we find ourselves, we consider four factors: "(1)
the sophistication of the parties; (2) the information accessible
to the parties; (3) the exact financial arrangenent between the

i nsurer and the conpany; and (4) the status of the fiduciary, as
the conmpany's financial or structural deterioration m ght

negatively inpact the presuned desire to nmaintain enpl oyee

t he exi stence of each el enent on which it bears the burden.
Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986).
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satisfaction.” [d. (citing Pinto, 214 F.3d at 392) (interna
gquotations omtted).

In the present case, only the first three factors are
in play. The fourth factor - the status of the fiduciary - is
not present because the clains adm nistrator, DVA, and the
conpany, Smith & Associ ates, are at odds over the correct
eligibility determ nation and, noreover, that determ nation has
no effect on Smth & Associates' bottom!line what soever. See
Stip. Y71 4-5. Wth this in mnd, we turn to the remaining three
factors.

The parties are equally sophisticated. Harleysville
and DVA are an insurer and clains adm nistrator with experience
inthis area, but Smth and Serbanic are both attorneys, part of
whose practice consists of insurance litigation. See Pl.'s Mem
at 3. Mreover, this is not the first tine Smth has handl ed
such a case. |d.

Ser bani ¢ had access to nost, but not all, of the
information accessible to Harleysville and DVA.  First, on April
4, 2006, after the first decision to termnate benefits had been
made, DMVA sent the existing claimfile to Smth. Id. Ex. B at
432. Both Serbanic and DVA had access to Dr. Chao, as evidenced
by the Physician Statenments and office notes DVA received from
Dr. Chao and the March 31, 2006 |etter she wote on Serbanic's
behal f. See id. at H430, HA455-64, H491-500. The only instance
in which Serbanic had | ess access to information than

Harl eysville was with respect to the internal peer review reports
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generated by doctors either internal to, or hired by, DVA. See
Id. at H452 (Dr. Rodgers's review note); Ex. C at H27-31. DMVA
relied on these reports when making the decisions to term nate
and then uphold the term nation of Serbanic's benefits,
respectively. [1d. at H449-51 (March 1, 2006 letter term nating
benefits); Ex. C at H16-18 (July 19, 2006 |etter uphol ding
termnation). Yet, Serbanic did not know of the reports until
after she learned that DVA decided to term nate and uphol d the
cessation of her benefits. Id. Al though Harleysville and DVA did
notify Serbanic of the information it used to decide her
eligibility, the record does not reflect "a conscientious effort
on the part of [the insurer and clains adm nistrator] to keep
[the insured] apprised of the information it had at its di sposal
and the reasons animating its decision to deny benefits."
Stratton, 363 F.3d at 254. As such, this factor wei ghs sonewhat
in favor of a hei ghtened standard.

The | ast relevant factor, the financial arrangenent
between the insurer and the conpany, also weighs in favor of the
hei ght ened standard. As we have noted before, because of the
speci fics of the insurance contract between Smth & Associ ates
and Harleysville, Smth & Associates is unaffected fiscally by
the eligibility decisions. Stip. 1 5. Mreover, Smth &

Associ ates has paid all it wll pay for Harleysville's insurance
coverage, nanely $3,823. 1d. § 4. On the other hand,
Harl eysvill e funds Serbanic's benefits through its general

treasury. Id. 1 5. It has already paid out to Serbanic a full
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twenty-si x weeks of short termdisability and seventeen nonths of
long termdisability, and thus has a strong notive to reduce
Serbanic's benefits with no existing countervailing notive to
keep Smth & Associ ates' busi ness. Id. Ex. B. at H467, H548-49,
H620. As such, this factor weighs heavily in favor of a

hei ght ened st andar d.

Since two of the four factors weigh in favor of a nore
hei ght ened review (one heavily, the other, noderately), and one
of the remaining factors is potentially irrelevant, we are at
| east half way, and at nost two-thirds of the way, up (down?) the
sliding scale: nmuch closer to full-bodied heightened arbitrary
and capricious than to its plain vanilla cousin.

Now t hat we know what type of arbitrary and capri cious
standard applies, we nust apply it. How exactly this is done
remai ns sonething of "a riddle wapped in a nystery inside an

eni gma. "

We are "directed to consider the nature and degree of
apparent conflicts and shape [our] review accordingly.” MLeod

v. Hartford Life and Accident Ins. Co., 372 F.3d 618, 623 (3d

Cir. 2004) (internal quotations omtted). W are to provide
"sonme deference...lessened to the degree necessary to neutralize
any untoward influence resulting fromthe conflict." Stratton,

363 F.3d at 256 (quoting Doe v. Goup Hospitalization & Med.

Servs., 3 F.3d 80, 87 (4th Cr. 1993)) (internal quotations

2Wnston Churchill, October 1, 1939 Radi o Broadcast, The
Churchill Center found at
http://ww. wi nstonchurchill.org/i4al pages/i ndex. cf n?pagei d=219.

29



omtted). But no matter where we are on the sliding scale, we
"may not substitute [our] judgnent for that of the
adm ni strators.” 1d. Moreover, we should only overturn an
adm ni strator's decision "if it is clearly not supported by the
evidence in the record or the adm nistrator has failed to conply
Wi th the procedures required by the plan.” 1d.

Ser bani ¢ argues that DVA applied the wong standard to
her claimand then chall enges the evidentiary support for
Harl eysville's term nation of benefits. First, we shall consider
whet her DVA erred by applying the wong standard to Serbanic's
claim Second, we will exam ne the record and determ ne whet her

it supports DVA's decision to term nate Serbanic's benefits.

A. Did DMA Apply the Wong Standard?

Ser bani ¢ argues that DVA applied an "any occupation”
rather than a "her occupation” standard when it term nated her
benefits, which is an error of sufficient magnitude to warrant
finding in her favor. According to the Plan, Harleysville would
only pay disability benefits during the initial twenty-four nonth
period if Serbanic was "unable to performany of the duties of
[her] occupation.” Stip. Ex. B at H548, Ex. Hat 2. This is the
"her occupation" standard. Once that twenty-four nonth period
ended, Harleysville would remt paynment only if she was "unabl e
to engage in any work or service for which [she] is reasonably

qual i fied by education, training or experience." 1d. This would

be the "any occupation” standard. Serbanic contends that when
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DVMA used the DOT definitions to determ ne whether she was

di sabl ed under the terns of the Plan, it was no | onger applying
the "her occupation" standard, but rather the "any occupation”
standard. Pl.'s Mem at 8; see Stip. Ex. Hat 2. She argues
that the "her occupation"” standard requires that she be unable to
performthe duties of her specific job at Smth & Associ at es.

ld. To make this point she relies on Lasser v. Reliance Standard

Life Ins. Co., 344 F.3d 381, 386 (3d Cr. 2003).

In Lasser, the plaintiff was a doctor who suffered a
heart attack, and was forced to reduce his overall work | oad so
as to avoid further conplications. [d. at 383-84. The plaintiff
had bought disability insurance many years earlier, and under
that policy the insurer would remt disability paynents if "a
claimant is capable of performng the material duties of his/her
regul ar occupation on only a part-tinme basis or only sone of the
material duties on a full-time basis.” 1d. at 383. The policy
did not define "regular occupation,” but the insurer, when it
termnated plaintiff's benefits, stated that "regul ar occupation”
meant the occupation "as it is perforned in a typical work
setting for any enployer in the general econony."” 1d. at 385.
Qur Court of Appeals, however, determned that within the context
of the policy "regular occupation” unanbi guously nmeant "the usual
work that the insured is actually performng i medi ately before
the onset of disability.” 1d. at 386.

Lasser, however, is distinguishable. Serbanic had a

Total Disability under the Plan if she was "unable to perform any
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of the duties of [her] occupation.”™ Stip. Ex. B at H548, Ex. H
at 2. Assuming that "her occupation” is interpreted in the sane
exact way as "regul ar occupation” in Lasser, Serbanic is still
subject to DMA's interpretation of the standard. |[If the question
of "her occupation” is resolved, the focus shifts to whether "any
of the duties" |language in the standard is anbiguous. In this
context, its nost natural nmeaning is "any single one of the
duties,” but could be interpreted to nean "any one of the
duties.” Thus, it is anbiguous, and when the neaning of a term
in a benefits plan is anmbiguous, the insurer's interpretation is
entitled to deference unless its interpretation is contrary to
the plan's plain | anguage. Lasser, 344 F.3d at 385 (citing
Skrevedt v. E.I. DuPont de Nenpburs & Co., 268 F.3d 167, 177 (3d
Gir. 2001)).

DVA has interpreted the Total Disability standard to
require that Serbanic be unable to performany single one of the
duti es of her occupation, which is the phrase's nost natural
nmeaning. See Stip. Ex. B. at H449-50 (March 1, 2006 letter
term nating benefits); Ex. Cat H18 (July 19, 2006 letter
uphol ding term nation of benefits). |If the Total D sability
standard is interpreted in this way, then Serbanic is not
eligible for benefits if she can engage in sedentary work because
she i s capabl e of doing sone of the duties of her specific job,
which is being a lawer. Thus, it would not be inappropriate for
DVA to use the DOT definition of attorney and term nate her

benefits if she were capable of sedentary worKk.
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B. Was There Evidentiary Support for DMA' s Deci sions?

Serbani ¢ argues that DMA's nedical review of her file
was at best perfunctory and at worst prejudged. To determ ne
whet her Harleysville's and DVA's actions were arbitrary and
capricious, we nust exam ne the reasons for term nating
Serbanic's benefits, and the underlying support in the record for
t hose reasons. Stratton, 363 F.3d at 256. DMA outlined the
operative reasons in two letters: the March 1, 2006 term nation
letter and the July 19, 2006 |etter uphol ding the term nation.
Stip. Ex. B at H449-51, Ex. C at H16-18. These are the two
i nstances in which DVA articul ates the specific reasons, and
identifies the supporting docunents that led it to term nate
Serbanic's benefits. W shall focus our attention first on the

initial term nation decision, then turn to the uphold letter.

1. Dr. Rodgers's Revi ew

The initial term nation decision depends upon Dr.
Rodgers's review of Serbanic's nedical file. Inits March 1
2006 letter, DVA term nated Serbanic's benefits because Dr.
Rodgers had reviewed Serbanic's file and determ ned that there
was no reason she could not engage in sedentary work. [|d. Ex. B
at 449-50. Since her job at Smth & Associ ates included being an
attorney, which the DOT defines as sedentary work, she did not
have a Total D sability under the Pl an. 1d.

Dr. Rodgers relied solely on Dr. Chao's January 4, 2006

note to find that Serbanic was capabl e of sedentary worKk. ld. at
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HA52. Dr. Rodgers stated that Dr. Chao determ ned that Serbanic
could walk with a CAM wal ker, and nothing in the file suggested
that she could not do sedentary worKk. Id. However, it is
uncertain fromthe record what else in the file, if anything at
all, Dr. Rodgers actually reviewed. The review itself,
consisting of a handwitten note taking up half a single sheet of
not ebook paper, contained only conclusions, with [ittle
reasoning. |d.

Nonet hel ess, Dr. Rodgers's review, cursory as it is, is
consistent wwth Dr. Chao's di agnoses and observations through
February of 2005.2%% Dr. Chao's January 4, 2006 office note
recorded the high-water mark of Serbanic's progress. 1d. at
HA459-60. Her pain level was "mld in severity," she could wal k
with a CAM wal ker and cane, and Dr. Chao suggested that if

Ser bani c continued her current therapy reginme, she would no

*’Serbanic insists that Dr. Chao's Decenber 6, 2005 fax to
DVA was in response to its Decenber 4, 2005 request that Dr. Chao
opi ne on whet her Serbanic was capabl e of doing her jobs and, if
so, to sign the fax, but if not, to send Serbanic's nedical
records. See H515. Thus, this anpbunts to an "unwitten
opinion.” Pl.'s Mem at 9.

It is far fromclear whether the Decenber 6, 2005 fax is in
response to DVA's Decenber 4, 2005 request to opine on Serbanic's
condition or to the Novenber 1, 2005 request for her notes from
"5/ 04" onwards. The Decenber 6, 2005 fax is closer in tine to
t he Decenber 4 request, but the Decenmber 6 fax cover page is a
copy of the cover page of the Novenber 1 request with "To" and
"From fields switched by hand. |d. Ex. C at H184. Moreover,
Dr. Chao sent her notes from May 4, 2005 onward, which could be a
m sinterpretation of the Novenber 1, 2005 request for her notes
from"5/04" to the present. 1d.

G ven what we know about the fax, we cannot accept
Serbanic's assertion that it is an unwitten opinion. Rather, we
take it as it is: a fax of office notes to DVA consistent with
its Novenber 1, 2005 request.
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| onger need the CAM wal ker. 1d. The office notes over the
precedi ng year and a half suggested that Serbanic's condition,
with a few relapses in pain and gait, was inproving overall. See
1d. at H492-500.

Ser banic argues that Dr. Chao's notes do not reflect
any change in her condition fromDVA' s approval of her benefits
to the January 4, 2006 note that would warrant term nation of her
benefits. Pl.'s Mem at 7-8. But as we noted earlier, Serbanic
got her best review in the January 4, 2006 note. Stip. Ex. B at
HA59-60. Her pain was at its |owest, her right foot was all but
conpl etely heal ed, and Dr. Chao's observations and
recomrendati ons suggest that the left foot was better. [d. Wen
pl aced in the context with the office notes from 2005, Serbanic's
condition seens at its best by the tine of the January 4, 2006
note, and such a change in condition could justify the decision
to termnate her benefits. See |d. H459-60, H491-500.

But Dr. Chao had repeatedly stated that Serbanic was
capabl e of sedentary work. She had often desi gnated Serbanic as
having a O ass 4 physical inpairnent (capable of a sedentary
| evel of activity). [1d. at H452 (Dr. Rodgers's review), H609
(Dr. Chao's April 27, 2004 Physician's Statenent), H581-82 ( My
25, 2004 Physician's Statenent), Ex. C at H36-87 (Novenber 11,
2005 Physician's Statenent). Furthernore, Dr. Chao opi ned that
Ser bani ¢ was capabl e of Sedentary Wrk on the Physical
Capabilities Form she faxed to DVA on February 7, 2006. 1d. at

HA54. G ven the | ongstandi ng nmedi cal opinion that Serbanic was

35



capabl e of sedentary work, we are left to wonder why DVA waited
so long to term nate her benefits.

To be sure, DMA's decision to term nate benefits based
on the January 4, 2006 note does not nake sense. The March 1,
2006 term nation letter stated that because Serbanic could do
sedentary work she no |longer had a Total Disability under the
Plan. 1d. at H449-50. Yet, Dr. Chao designated Serbanic capabl e
of sedentary work not once, but tw ce, before Serbanic had
applied for long termdisability, and DVA, nonethel ess, approved
Serbanic's benefits. 1d. at H581-82, H609. Between DVA's
approval of long termdisability benefits on Septenber 8, 2004,
and its decision to term nate those benefits on March 1, 2006,
al nrost every Physician's Statenment Dr. Chao conpleted for DVA
desi gnated Serbani c as capable of sedentary work. [d. at H581-
82, H609, Ex. C at H75-76, H86-87. (ddly, then, DVA term nated
Serbanic's benefits because she could do the type of work she had
al ways been capabl e of doing, and yet DVMA knew she could do such
work well before it approved her benefits in the first place. In
short, DMA decided to term nate Serbanic's benefits w thout any
change in the relevant, underlying facts. This can only be

descri bed as an arbitrary and caprici ous deci sion.

2. Dr. Mller's Report

Since the initial decision to termnate Serbanic's
benefits was arbitrary and capricious, the decision to uphold

t hat decision suffers fromthe sane flaws. Dr. MIller's report
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provi des a nuch nore thorough exposition on why Serbanic is
capabl e of sedentary work. 1d. Ex. C at H27-31. However, as we
have al ready di scussed, Serbanic's capacity to do this work was
evident to DVA before it approved her benefits and did not change
materially during the relevant tinme period. Geater detail in
the report does not change this fact. As such, Dr. Mller's
report cannot save DVA fromits original arbitrary and capricious

deci si on.

C. The Future, Social Security, and Damages

W have so far resolved the question of past benefits
in favor of Serbanic. Three issues remain. First, is Serbanic
entitled to future benefits under the Plan? Next, what anount
does Serbanic owe Harleysville in offsetting SSA disability
paynments? Lastly, what danages is Serbanic entitled to?

Harl eysville did not have to continue long term
disability benefits after the initial twenty-four nonth period
ended on August 16, 2006. After the initial period ended, a new,
stricter standard applied to Serbanic, i.e., she only should
recei ve benefits if she cannot "engage in any work or service for
whi ch [she] is reasonably qualified by education, training or
experience." |d. Ex Hat 2. As we noted earlier, based on the
exi sting standard and Serbanic's condition, an initial decision
to deny Serbanic any benefits would nost |ikely have survived
review. Under the stricter standard and on the sane facts,

Harl eysville's decision to term nate further benefits woul d not
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be arbitrary and capri ci ous.

Harl eysville is al so due an offsetting paynent from
Serbanic for the SSA disability that she received. Under the
Pl an, Harleysville can offset any paynents to Serbanic with SSA
benefits she received "[a]fter the first year of Tota
Disability" onward. [d. Ex. H (Master Application at 3).
According to the Master Goup Policy, this anmpbunt is unaffected
by any cost of living increase. |d. Ex. Hat 4. SSA approved
Serbanic's disability benefits on Novenber 6, 2006, with a base
nont hly benefit of $1,335. |[d. Ex. F. The one year period would
have ended on August 17, 2005. Thus, for the twelve nonth period
from August 17, 2005 until August 17, 2006, Serbanic owes
Harl eysville an offset totalling $16, 020.

DVA suspended Serbanic's benefits on January 31, 2006.
Id. at H466-67. She is owed benefits for the subsequent six and
one-half nonths, i.e., until August 16, 2006, when her initial
twenty-four nonths of long termdisability ended. Since

Serbanic's benefits were $3,380 per nonth, she is owed $21, 970.

BY THE COURT:

/sl Stewart Dal zell, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STI NE L. SERBANI C ) ClVIL ACTI ON
V. :
HARLEYSVI LLE LI FE | NSURANCE
COVPANY, et al. ; NO 07-213
ORDER

AND NOW this 17th day of Decenber, 2007, upon
consi deration of plaintiff Christine L. Serbanic's notion for
summary judgnment (docket entry #18), defendants Harleysville Life
| nsurance Conpany and Disability Managenent Alternatives notion
for summary judgnment (docket entry #19), and their respective
responses and replies, it is hereby ORDERED t hat:

1. The C erk of Court shall TRANSFER this case
fromthe SUSPENSE to the ACTIVE docket;

2. Both plaintiff's notion for summary judgnent
and defendants' notion for summary judgnent are GRANTED | N PART
to the extent described in the foregoi ng Menorandum

3. In all other respects, plaintiff's notion and
def endants' notion are DEN ED,

4. Each party shall BEAR its own costs;

5. The Clerk of Court shall CLOSE this case
statistically.

BY THE COURT:

/sl Stewart Dal zell, J.







IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STI NE L. SERBANI C ) ClVIL ACTI ON
V.

HARLEYSVI LLE LI FE | NSURANCE
COVPANY, et al. ) NO. 07-213

J UDGVENT

AND NOW this 17th day of Decenber, 2007, in
accordance with the acconpanyi ng Menorandum and Order, and the
Court having this day granted plaintiff's notion for summary
judgnent in part and defendants' notion for sunmary judgnent in
part, JUDGMVENT | S ENTERED:

1. In favor of the plaintiff Christine L.
Ser bani ¢ and agai nst defendants Harleysville Life Insurance
Conpany and Di sability Managenent Alternatives, jointly and
severally, in the ambunt of $21, 970. 00.

2. In favor of the defendants Harleysville Life
| nsurance Conpany and Disability Managenent Alternatives and
against plaintiff Christine L. Serbanic, in the anount of

$16, 020. 00.
BY THE COURT:

/sl Stewart Dal zell, J.




