IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAUL M PRUSKY, et al. ) G VIL ACTI ON
V.

RELI ASTAR LI FE | NSURANCE )
COVPANY ) NO. 07-1335

MVEMORANDUM

Dal zel I, J. August 8, 2007
In this suit, a sequel to a related case to which we

gave close attention, see Prusky v. ReliaStar Life Ins. Co., 474

F. Supp. 2d 695 (E.D. Pa. 2007) (" Prusky |1"); Prusky v. ReliaStar

Life Ins. Co., 474 F. Supp. 2d 703 (E.D. Pa. 2007) (" Prusky I1"),

we revisit a topic we would have thought was al ready pellucidly
clear: +the scope of ReliaStar's contractual duty to execute
trade requests fromthe Pruskys. Wth the sure (if not certain)
hope that this will put the matter to rest, we address

ReliaStar's notion for summary judgnent.

Factual Hi story

Paul and Steven Prusky, father and son, are investnent
advi sors. Over the past three decades, they have devel oped
proprietary analysis techniques that allow themto profit from
short-term anomalies in nutual fund pricing due to market
psychol ogy and other factors. By analyzing pricing nodels daily
and investing accordingly, they have produced inpressive returns
for both their clients and thensel ves. Because their strategy
focuses on short-term di screpanci es between a fund's price (as
the fund calculates it daily) and its value, their approach

requires themto nmake frequent, often daily, exchanges of sone or



all of their investnent capital. This frequent-tradi ng approach
is known as "market timng." Although many nutual fund conpanies

frown upon market timng, see, e.qg., Wndsor Sec., Inc. v.

Hartford Life Ins. Co., 986 F.2d 655, 666 & n.15 (3d Cr. 1993),

it is a perfectly legal investnent strategy.

In addition to managi ng funds for their investnent
clients, the Pruskys manage significant funds of their own
t hrough the MFI Associates, Ltd. Profit Sharing Plan (the
"Plan").! Paul and Steven Prusky are the sole trustees of the
Plan. In 1998, the Pl an bought seven variable life insurance
policies fromReliaStar. These policies permtted the Plan to
invest their cash values in the Select*Life Variable Account, a
unit investnent trust created under the Investnent Conpany Act of
1940. See 15 U.S.C. 8 80a-4. The Vari able Account was divi ded
into a series of nutual fund sub-accounts, allow ng the trustees
to select froma nenu of nutual funds for investnment. The nenu
of avail abl e funds has changed frequently and significantly as
ReliaStar has entered into and/or term nated agreenents with fund
conpanies. At the tinme this suit was filed, ReliaStar offered
Si xty-three sub-accounts investing in nutual funds from four fund
families: |NG Funds, > Arerican Funds, Fidelity, and Neuberger

Ber man.

At the tine the policies in this case were purchased,
the Plan was known as the Wndsor Securities, Inc. Profit Sharing
Pl an.

2 I NG Funds shares a corporate parent with ReliaStar
so it is perhaps not surprising that fifty-seven of the funds
ReliaStar offered at the tinme of suit are provided by I NG
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When it issued the policies, ReliaStar knew that the
Pruskys intended to engage in market timng and would need to
meke frequent trades in order to execute their strategy.
According to its prospectus, the Select*Life Variabl e Account
allows only four sub-account transfers a year. Because this was
clearly inadequate for the Pruskys' purposes, the Plan negoti ated
an anendnent to each of the policies, which was signed in each
instance by ReliaStar Vice-President MC Peg Sierk. See Conpl.,
ex. C. These anendnents have been referred to throughout the
litigation as the "Sierk Menps." The Sierk Menps anended the
contract between the Plan and ReliaStar to allow the Pruskys to
engage in their market timng strategy. ®

In Cctober of 2003, after receiving inquiries fromfund
conpani es about frequent trading activity, ReliaStar restricted
the Pruskys fromrequesting fund transfers el ectronically,
effectively preventing themfrom executing their investnent
strategy. The Pruskys sued and, after protracted litigation that
continues, even now, in the Court of Appeals, we found that
ReliaStar breached its contract with the Pruskys when it
restricted their trading. W entered an injunction requiring
ReliaStar to conply with the ternms of the contract as we had

construed it.* On January 12, 2007,° ReliaStar began processing

% Because the scope of the Sierk Menps is at the heart
of this suit, we will discuss the exact nature of the amendnents
at length bel ow.

* Specifically, the injunction required ReliaStar to
"to accept and effect sub-account transfer instructions
conmuni cated by the owner of the policy by fax, tel ephone, or
(continued...)



the Pruskys' faxed trades. Subsequently, after a hearing, we

awar ded the Pruskys damages in the anount of $107,293.28. Prusky
Il, 474 F. Supp. 2d at 712. More inportantly, in both of these
opi nions we found that although ReliaStar had contracted to

execute the Pruskys' trades, it could "condition its performance

on conpliance with [fund conpany] instructions.” Prusky |, 474
F. Supp. 2d at 700; accord Prusky I, 474 F. Supp. 2d at 708

("ReliaStar [is] entitled to enforce restrictions on the Plan's
trading that the funds thensel ves i nposed.").

On February 14, 2007, ReliaStar® received a letter from
Fidelity Investnments requiring ReliaStar, pursuant to the terns
of its agreenent with Fidelity, to term nate the Pruskys
privilege to purchase’ shares of Fidelity funds. On February 15,
2007, ReliaStar notified the Pruskys that it was doing so,
effective immediately. On March 30 and April 2, 2007, ReliaStar
notified the Pruskys of simlar restrictions on purchasing |ING

funds and Anmerican funds in response to demands fromthose

*(...continued)
other electronic neans without limtation as to the nunber of
transfer instructions so long as those transfers are not
explicitly barred by a specific condition inposed by the fund in
whi ch a sub-account is invested." Prusky I, 474 F. Supp. 2d at
702.

® ReliaStar's delay was occasioned by their confusion
over whether, in the absence of an entry of judgnent, our order
for injunctive relief was i medi ately effective. W resolved
this issue in our Order of January 12, 2007, after which
Rel i aSt ar began processing the Pruskys' trades.

® The letter was actually sent to ING s Chief
Conpl i ance O ficer, Chad Eslinger.

" The Pruskys were still able to redeem shares they had
al ready bought.



conpanies. That left the Pruskys able to invest in only a single
fund: the Neuberger Berman Socially Responsive Fund. In an
attenpt to mtigate any damages, the Pruskys have placed the cash
val ue of the policies in a noney market fund.

On April 4, 2007, the Pruskys filed this |awsuit
alleging that ReliaStar was again in breach of its contract. The
next day, they filed a notion for a tenporary restraining order
requiring ReliaStar to conply with its obligations under the
contract, ® which we deni ed.

Rel i aStar now noves the Court for sunmary judgnent on

grounds of res judicata and collateral estoppel or, in the

al ternative, because no reasonable finder of fact could construe
the contract as requiring ReliaStar to effectuate the Pruskys'
trades in the face of the demands fromthe fund conpanies not to

do so.

1. Analysis

Summary judgment is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law." Fed. R Gv. P
56(c). In resolving a notion for sunmary judgnent, the Court
must draw all reasonable inferences in the non-novant's favor,

Bartnicki v. Vopper, 200 F.3d 109, 114 (3d Gr. 1999), and

8 The Pruskys interpret the contract as requiring
ReliaStar to effectuate all of their trades notwithstanding its
agreenents with the funds not to do so.
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determ ne whether "the evidence is such that a reasonable jury

could return a verdict for the nonnoving party.” Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986). \Were, as here,

t he nonnoving party bears the burden of proof at trial, the party
nmovi ng for sunmary judgnment may neet its burden by show ng that
the evidentiary materials of record, if adm ssible, would be
insufficient to carry the non-novant's burden of proof at trial.

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).°

A. Res Judi cata

Under Pennsylvania |aw, * "

[alny final, valid judgnent
on the nerits by a court of conpetent jurisdiction precludes any
future suit between the parties or their privies on the sane

cause of action.” Turner v. Crawford Square Apartnents |IIl, 449

F.3d 542, 548 (3d Gr. 2006) (quoting Balent v. City of

Wl kes-Barre, 669 A 2d 309, 313 (Pa. 1995)). "For the doctrine

of res judicata to prevail, Pennsylvania courts require that the

two actions share the follow ng four conditions: (1) the thing

® ReliaStar's first two clains, that the Pruskys' cause
of action is barred by res judicata and/or collateral estoppel,
turn not on questions of fact, but on pure questions of |aw
Because we need not consider the factual record to resolve those
questions, those clains may be resolved as a notion for judgnent
on the pleadings under Fed. R Cv. P. 12(c). W nmay grant such
a notion if ReliaStar "clearly establishes that no material issue
of fact remains to be resolved and that [it] is entitled to
judgnent as a matter of law." CoreStates Bank, N.A v. Huls
Anerica, Inc., 176 F.3d 187, 193 (3d Cr. 1999) (internal
quotation omtted).

% The parties agree that, because our jurisdiction is
based on diversity of citizenship, we apply the Pennsylvania
jurisprudence regarding res judicata and col |l ateral estoppel.
See Sentek Int'l Inc. v. Lockheed Martin Corp., 531 U S. 497,
508- 09 (2001).




sued upon or for; (2) the cause of action; (3) the persons and
parties to the action; and (4) the capacity of the parties to sue

or be sued."” 1d. (citing Bearoff v. Bearoff Bros., Inc., 327

A 2d 72, 74 (Pa. 1974)). There is no question that the parties
here are the sane as those in the earlier suit, that their
respective capacities to sue and be sued are unchanged, and that
the earlier suit was litigated to a final judgnment on the
merits.™ Further, the thing sued upon or for -- nanely, the
contract itself -- is also unchanged. Thus, the only el enent
that requires close examnation is the nature of the Pruskys
cause of action.

In the absence of a repudiation of the contract, "[a]
judgnent in an action for breach of contract does not nornally
preclude the plaintiff fromthereafter maintaining an action for
breaches of the sane contract that consist of failure to render
performance due after commencenent of the first action.” Rest.
2d of Judgnents 8§ 26, cnt. g (1982). There is no question that
the breach the Pruskys allege in this action took place after the

conclusion of the prior suit. On the other hand, res judicata

"shoul d not be defeated by mnor differences of form parties or
al | egations, when these are contrived only to obscure the rea
purpose -- a second trial on the sane cause between the sane

parties." Helmg v. Rockwell Mg. Co., 131 A 2d 622, 627 (Pa.

It is of no inport for res judicata purposes that
both parties have appeal ed our judgment in Prusky Il. See
Shaffer v. Smth, 673 A 2d 872, 874 (Pa. 1996) ("A judgnent is
deemed final for purposes of res judicata or collateral estoppel
unl ess or until it is reversed on appeal.").
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1957) (footnote and enphasis omtted). Under Pennsylvania | aw,
courts should focus their attention on "whether the ultimte and
controlling i ssues have been decided in a prior proceeding in
whi ch the present parties actually had an opportunity to appear
and assert their rights.” 1d. As our Court of Appeals has
analyzed it, "Helmg directs us to brush aside technicalities to

uncover the nub of the controversy." Gegory v. Chehi, 843 F.2d

111, 118 (3d Gir. 1988).

Here, although plaintiffs assert a new breach, the "nub
of the controversy"” is once again the scope of ReliaStar's duty
to execute the Plan's requested trades or, put another way, under
what conditions ReliaStar may refuse to execute the Pruskys
trades without being liable for breach. 1In the previous suit, we
addressed that question in sone detail, finding that although
ReliaStar could not refuse to process trades nerely out of a
specul ati ve concern that the fund conpani es woul d object, it
could enforce trading restrictions the funds thensel ves denanded.

See Prusky I, 474 F. Supp. 2d at 700 & n.7; Prusky Il, 474 F.

Supp. 2d at 708. That finding necessarily resolves the only
significantly contested issue in this case: whether ReliaStar
breached the contract when it failed to effectuate trades that
the fund conpani es had determ ned violated their trading
policies.' Perhaps the strongest indicator that the controlling

issues in this suit were conclusively resolved in the earlier

2 To the extent that the Pruskys contend, if indeed
they do, that the funds nmade such a determ nation irregularly or
that fund policies did not prohibit their trading, that is not
properly before us in a suit between the Pruskys and ReliaStar.
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litigation is our prior observation, in denying the Pruskys'
notion for prelimnary relief, that success on the Pruskys' claim
"depends upon our vacating or nodifying three prior decisions of
this Court.”™ Oder of April 5, 2007 at (g).

The Pruskys argue that res judicata is not applicable

here because they could not "have litigated in the prior |awsuit
a claimthat ReliaStar could not ignore the market-tim ng
provision [of the Sierk nenpbs] in response to instructions from
mut ual funds since, as this Court squarely held, no such

instructions had been received as of January 5, 2007, when the

Court granted plaintiffs summary judgnent.” PI. Mem at 15-16
(citing Prusky |, 474 F. Supp. 2d at 700-01). The argunent fails

to persuade for two reasons. First, plaintiffs did, in fact,
make such an argunent in the earlier lawsuit, one we expressly

rejected. See Prusky |, 474 F. Supp. 2d at 700 n.7. Second,

Hel m g does not require that the precise | egal claimnow at issue
could have been litigated in the earlier suit, so long as the
controlling issues were raised and "the present parties actually
had an opportunity to appear and assert their rights." Helmg,
131 A .2d at 627. In the brief in support of their notion for
summary judgnent in Prusky |, the Pruskys argued "even if, in the
future, ReliaStar faces an obstacle to performance in the form of
commands from nutual funds to cease accepting trade requests from
plaintiffs, its non-conpliance with the contracts would not be
excused." Prusky I, PI. Mem at 17. The Pruskys went on to
devote nearly four pages of their brief to the very question that

they now claimthey could not have litigated in the earlier suit:



what woul d happen if ReliaStar |ater received requests fromthe
funds thensel ves to restrict the Pruskys' trading.

Not only did the Pruskys have "an opportunity to appear
and assert their rights,"” Helm g, 131 A 2d at 627, but we
specifically resolved the issue at the heart of this suit. W
did so because the scope of the Pruskys' entitlenent to
injunctive relief depended on the precise contours of ReliaStar's
obligations. It was entirely foreseeable -- indeed, inevitable -
- that, after our grant of sunmary judgnent, ReliaStar woul d face
a situation where a fund demanded that it restrict the Pruskys
trades. To account for that eventuality and (we fondly hoped)
foreclose the need for a followon | awsuit, we shaped our grant
of injunctive relief to our reading of the contract. See

Luitweiler v. Northchester Corp., 319 A 2d 899, 902 (Pa. 1974)

("We have held consistently that equitable relief is available to
prevent a multiplicity of lawsuits.”). In sum in Prusky | the
Pruskys squarely presented to us the controlling issue in this
case and we resolved it conclusively. It is difficult to inmagine
a clearer application of Helmg.

Because the controlling issues in this suit were fully
raised in the earlier suit, and because all the other
requirenents are easily net, the Pruskys' suit here is barred by

res judicata.

B. Col | at eral Est oppe

ReliaStar also clainms that the Pruskys' suit is barred

by the doctrine of collateral estoppel or issue preclusion. "The
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doctrine of collateral estoppel precludes relitigation of an

i ssue determned in a previous action if: (1) the issue decided
in the prior case is identical to the one presented in the later
action; (2) there was a final adjudication on the nerits; (3) the
party against whomthe plea is asserted was a party or in privity
wWth a party in the prior case; (4) the party or person privy to
the party against whomthe doctrine is asserted had a full and
fair opportunity to litigate the issue in the prior proceeding;
and (5) the determnation in the prior proceedi ng was essenti al

to the judgnent." O fice of Disciplinary Counsel v. Kiesewetter,

889 A 2d 47, 50-51 (Pa. 2005).

The Pruskys take exception to the application of
collateral estoppel in this case for two reasons. The first is
that, whereas our earlier opinions addressed the |anguage in the
Sel ect*Life Variabl e Account prospectus, the parties' agreenent
is properly nmenorialized not in the prospectus but in the
contract. This is a classic red herring. Setting aside the fact
that we have already addressed this issue, see Order of April 5,
2007 at 2 n.2, the contract the Pruskys' assert we should focus
on in lieu of the prospectus contains |anguage functionally
identical to what we have already addressed in the prospectus

3

itself.®™ \Where the language in the two docunents is identical

plaintiffs' argunent that this distinction inplies a difference

¥ The only difference in the relevant passage is that
the prospectus refers to "the Fund" whereas the contract refers
to "the nmutual fund." Conpare Prusky |, 474 F. Supp. 2d at 700
with Conpl., ex. B at 14. W trust we need expend no effort to
justify our conclusion that this technical discrepancy has no
effect on our findings regarding the contract |anguage.
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between the issue raised in this lawsuit and that raised in the
earlier suit is wthout nerit.

The Pruskys next nake the sonewhat nore plausible
argunent that we cannot apply collateral estoppel because the
i ssue was not essential to our judgnment in the earlier suit.
Certainly, the Pruskys are correct that "[i]f issues are
determ ned but the judgnent is not dependent upon the
determ nations, relitigation of those issues in a subsequent
action between the parties is not precluded.” Rest. 2d of
Judgnents § 27, cnt. h (1982). ™ The concern is that, because
such findings would generally be dicta, they "may not ordinarily
be the subject of an appeal by the party agai nst whomthey were
made. " 1d.

In Prusky | plaintiffs sought, in addition to nonetary
relief, an injunction requiring ReliaStar not only to "perform
specifically its obligation under the Contracts to accept and
ef fect sub-account transfer instructions comruni cated by the
owner of the policy by fax, tel ephone, or other electronic neans
without limtation as to the nunber of transfer instructions,”
Prusky I, Pl. Mot. S.J., Prop. Oder § 3, but also to "undertake
reasonabl e efforts to surnmount any future obstacle to performance
of its obligations under the Contracts,” id. at 1 4. 1In order to

rule on plaintiffs' notion, therefore, we were obliged to

4 This section of the Restatenent, including the
conments and illustrations, has regularly been applied by the
Pennsyl vani a Suprene Court. See, e.qg., Pa. State Univ. v. County

of Centre, 615 A 2d 303, 306 (Pa. 1992).
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determ ne whether ReliaStar had a contractual obligation to
surmount such obstacles to performance. W found, at least with
regard to requests fromfund conpanies to restrict trading, that
ReliaStar had no contractual obligation to negotiate with the
funds, or take any other steps to attenpt to di ssuade the funds
frominposing such restrictions, because the contract at issue

specifically subjected the Pruskys to them *°

See Conpl., ex. B
at 14. Consequently, we denied that portion of the Pruskys'
requested relief. Because the Pruskys sought an injunction that
woul d have required ReliaStar to take steps to avoid any
restrictions the funds m ght inpose, our determ nation that

ReliaStar had no such obligation was an essential part of our

j udgnent .
The Pruskys claimthat, because they were the
prevailing party in Prusky |, they would have been barred from

appeal i ng our construction of the contract. They are m staken.

Though it is true that "[w] hen a court grants the ultimate relief

a party requested . . . it is generally not 'aggrieved by the
j udgnent and nay not appeal,” In re Diet Drugs Prod. Liab.
Litig., 418 F.3d 372, 378 (3d G r. 2005), in Prusky | we granted

only sone of the relief that plaintiffs sought. Just as the

1t is inportant to note that our finding was that by
enforcing restrictions the funds inposed ReliaStar did not breach
the contract. Had we found that such restrictions excused
ReliaStar's perfornmance through inpracticability or sone other
doctrine, ReliaStar would have been required to take reasonable
steps to avoid a breach before relying on such an excuse.
Because we found that inposition of such restrictions would not
be a breach, ReliaStar has no such duty. It is, therefore, of no
consequence what actions, if any, ReliaStar took in an attenpt to
di ssuade the funds fromrestricting the Pruskys' trading rights.

13



Pruskys had standing to, and in fact did, appeal our judgnent
granting themonly sone of the nonetary relief they sought, they
woul d have had standing to appeal our judgnment to the extent that
it granted only a portion of their requested injunctive relief.
That they declined to take such an appeal does not |limt the
precl usive effect of our ruling.

The Pruskys take an overly sinplistic view of issue
precl usi on when they argue that "if this Court, in [ Prusky 1],
had expressed its agreenment with plaintiffs on this issue,
it still would have entered summary judgnment for plaintiffs.”
Pl. Mm at 19. As plaintiffs' able counsel is surely aware,
there is nore to an entry of judgnent than who w ns and who
loses. ™ In this case, while it is true that, if we agreed with
plaintiffs' reading of the contract, we would still have entered
judgnent for them we would have ordered substantially different
relief. In particular, the injunction against ReliaStar woul d
have been broader to conport with the comrensurately broader
reading of their contractual obligations that the Pruskys
clai ned. Because our reading of the terns of the contract was
di spositive of the question of what injunctive relief the
Pruskys' proof of breach warranted, it was an essential part of
our judgnent. The Pruskys are, therefore, estopped from

relitigating that issue in this forum

% Again, the Pruskys' current appeal is a perfect
illustration. Had we found their mtigation strategy adequate,

we would still have entered judgnent in their favor. But no one
could seriously argue that our mtigation determ nation, see
Prusky 11, 474 F. Supp. 2d at 709-12, which is the subject of the

Pruskys' | atest appeal, was not essential to the judgnent.
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C. Breach of Contract

Even were the Pruskys' clains not barred by res
judi cata and collateral estoppel, we would still grant
ReliaStar's notion because it is clear fromthe contract itself
that the Pruskys are not entitled to relief. |In order to avoid
any potential dispute as to the applicability of the prospectus
to the parties, and because we nust take all inferences in favor
of the non-noving party, we wll assune for purposes of this
notion that the entire agreenent between the parties consists of
the standard formcontract, Conpl., ex. B, as nodified by the
Sierk Menos, Conpl., ex. C, and that the terns of the prospectus
(to the extent they are not replicated in the standard form
contract) do not apply. "

"The fundanental rule in contract interpretationis to

ascertain the intent of the contracting parties.” [Ins.

Adj ustnent Bureau, Inc. v. Allstate Ins. Co., 905 A 2d 462, 468

(Pa. 2006). "The intent of the parties is to be ascertained from
t he docunent itself when the terns are clear and unanbi guous.”

Hut chi son v. Sunbeam Coal Corp., 519 A 2d 385, 390 (Pa. 1986).

"A contract is anmbiguous if it is reasonably susceptible of
different constructions and capabl e of being understood in nore

t han one sense.” Kripp v. Kripp, 849 A 2d 1159, 1163 (Pa. 2004).

"Whi | e unanbi guous contracts are interpreted by the court as a

" Al though there are seven policies at issue, the
parties agree that each of the contracts is identical

15



matter of |aw, anbiguous witings are interpreted by the finder

of fact." |Ins. Adjustment Bureau, 905 A 2d at 469. 1'%

The contractual issue raised in this case, as in the
previous action, is the effect of the Sierk Menps on the
agreenent between the parties. W note first that the Sierk
menos nake clear that "[a]ny conflict between this docunment and
any other [ReliaStar] docunents shall be resolved in favor of the
| anguage used herein unless otherw se agreed to in witing by all
parties.” Conpl., ex. C. Thus, where the Sierk Menos confli ct
with the terms of the standard formcontract, the Sierk Menos
control. Were, however, there is no conflict with the Sierk
Menos, the ternms of the standard formcontract are still binding
on the parties.

The first paragraph of each Sierk Menp integrates the
meno with the contract. The next paragraph allows transfer
requests to be made electronically (where the standard form
contract requires themto be in witing) and as often as once per
day (where the standard formcontract only allows four transfers
per year). It also allows the Pruskys to engage in |ate

tradi ng'® and requires ReliaStar to provide sone neans of

® While the Pruskys are correct that "in deternining
the intent of the parties, anbiguities are to be construed
against . . . the contract drafter,"” Shovel Transfer & Storage,
Inc. v. Pa. Liquor Control Bd., 739 A 2d 133, 139 (Pa. 1999),
because we are addressing the issue on a notion for summary
judgnent, we can only grant the notion if no anmbiguities exist.

' The Pruskys no | onger seek to enforce the late
tradi ng provisions of the contract, which are a clear violation
of 17 C.F. R 270.22c-1(a). See Prusky |, 474 F. Supp. 2d at 697
n. 3.
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el ectroni c communi cati on on any day the New York Stock Exchange
is open so that it can process transfer requests on the day they
are received.

The third paragraph, which is at the heart of the claim
here, says that ReliaStar "will accept and effectuate all
transfers to and fromall sub-accounts available to any other
SVULI ?° policyhol der (without linmitation, except as noted
herein), with no restriction as to the dollar anmount of the
transfer." |1d. The next sentence allows transfers to be nade
from one account to several, or fromseveral accounts to severa
ot her accounts, again without l[imtation. The remainder of the
par agraph excludes the fixed interest rate account fromthe
amendnment and di scusses certain technical difficulties that may
l[imt the total nunber of sub-accounts a policyhol der may use
during the life of a policy.

The fourth paragraph states that, should ReliaStar
institute a transfer fee in the future, the Pruskys will be
exenpt fromthat fee

The Pruskys contend that the "[t] he conm tnent by
ReliaStar that transfers anmong sub-accounts under the Contracts
‘may take place as often as once per day' constituted a waiver of
any contrary rights of ReliaStar." Conpl. T 44. 1n essence,
then, the conplaint is predicated on a claimthat ReliaStar

agreed to indemify the Pruskys for any refusal of fund conpanies

2 SVULI is never defined in the contract, but it
clearly refers to the life insurance plan.
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to accept trades that ReliaStar forwarded to them *

The only
reasonabl e reading of the Sierk Menos, however, is that ReliaStar
agreed to waive the limtations it had placed on investor
trading, nost inportantly the limt of four trades per year. No
reasonabl e finder of fact could determ ne that the words "may
take place as often as once per day" and "without limtation,
except as noted herein" could fairly be read to constitute an

i ndemmi fication agreenent. Neither does that | anguage expressly
or inmpliedly supersede the provision in the standard form
contract that subjects transfers to charges and conditions the
funds inpose.?* Wthout sonme nore explicit contractua

provision, there is no basis for us to determ ne that the

contract requires nore of ReliaStar than it has done in this

case. 8

. As a technical matter, the funds did not refuse to
process trades but instead ordered ReliaStar to stop forwarding
trades fromthe Pruskys. This is, of course, a distinction
w thout a difference. The effect on the Pruskys is the sane.

2 The | anguage in the standard form contract reads
"All transfers are also subject to any charges and conditions
i nposed by the nmutual fund whose shares are involved."” Conpl.
ex. B at 14. Such charges are not, therefore, properly
characterized as a right of ReliaStar, but rather as an
obligation of the Pruskys under the contract.

?> The Pruskys claimthat, if ReliaStar is unable to
process their trades consistent with its fund participation
agreenments, it should sinply credit the policies' cash val ues
wWth the results of the investnents the Pruskys were unable to
make. As we noted in Prusky I, "no reasonable finder of fact
could determ ne that, under these conditions, a sophisticated and
ri sk-averse financial institution such as ReliaStar would
know ngly enter into an agreenent that required it to pay,
wi t hout qualification, returns on an investnent it coul d not
actually make." 474 F. Supp. 2d at 700 n.7. Wiile certain
conpl ex investnment vehicles exist to replicate the returns of an

(continued...)
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Again, we do not find that its agreements with the
funds nmake ReliaStar's performance inpracticable, but rather that
the contract itself does not inpose on ReliaStar the duties the
Pruskys seek to enforce. There is no conflict between
ReliaStar's contract with the Pruskys and its agreements with the
funds® -- even though those agreenents may have been negoti at ed
subsequent to the Sierk Menps -- because nothing in the Sierk
Menos requires ReliaStar to negotiate its contracts w th nutual
funds to accommpdate the Pruskys' idiosyncratic investing
approach.® Similarly, because ReliaStar has not breached the
contract, it has no duty to offer the substitute performance to
whi ch the Pruskys claimthey are entitl ed.

Finally, the Pruskys claimthat summary judgnment shoul d
be deni ed under Fed. R Cv. P. 56(f) so that they nmay devel op a
factual record. Were a contract's terns are clear and
unanbi guous, "the intent of the parties is to be ascertained from
t he docunent itself" w thout the consideration of externa

evi dence. I ns. Adjustnent Bureau, 905 A 2d at 468. Because we

find that the terns of the agreenment are clear and unanbi guous

(.. .continued)
i nvest nent without actually nmaking an investnent in those
instrunents, that is clearly far beyond the contenpl ated scope of
t he agreenent between the Pruskys and ReliaStar.

24 Each of these agreenments explicitly requires
ReliaStar to "execute" restrictions the fund i nposes on
investors. Pl. Mem, exs. F-H

2> One can only inmagine the chaos that would result if,
every time an investnent internediary varied its standard form
contract to attract a large investor, it was responsible for
ensuring that no subsequent contractual agreement interfered with
that investor's particular investnent strategy.

19



and that, under those terns, ReliaStar's actions are not -- and
could not be, regardless of the circunmstances under which
ReliaStar negotiated its agreements with the funds -- a breach of
its agreement with the Pruskys, no further devel opnent of the
factual record is necessary. The discovery that the Pruskys seek
coul d not have any effect on our ruling here. Nothing we have
said relies in any way on the circunstances under which ReliaStar
negotiated its contracts with funds, its response to requests
fromfunds to restrict trading, its interactions with funds prior
to their requests to restrict trading, or the process by which it
deci ded which funds should be available to its investors.

Because nothing in our ruling turns on the issues that are
undevel oped in the factual record, denying ReliaStar's notion so
that the Pruskys could investigate further would only result in

wasted tinme and expense for all parties.

BY THE COURT:

/sl Stewart Dal zell, J.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAUL M PRUSKY, et al. ) ClVIL ACTI ON
V. :
RELI ASTAR LI FE | NSURANCE :
COVPANY ) NO. 07-1335
ORDER

AND NOW this 8th day of August, 2007, upon
consi deration of defendant's notion for sunmary judgnment (docket
entry # 19), plaintiffs' response (docket entry # 21) and
defendant's reply (docket entry # 23), it is hereby ORDERED t hat:

1. Def endants' notion is GRANTED;, and

2. The Cerk of Court shall CLOSE this matter
statistically.

BY THE COURT:

/sl Stewart Dal zell, J.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAUL M PRUSKY, et al. ) ClVIL ACTI ON
V. :
RELI ASTAR LI FE | NSURANCE )
COVPANY ) NO. 07-1335
J UDGVENT

AND NOW this 8th day of August, 2007, in accordance
wi th the acconpanyi ng Menorandum and Order, JUDGVENT | S ENTERED
in favor of defendant ReliaStar Life Insurance Conpany and
against plaintiffs Paul M Prusky and Steven G Prusky.

BY THE COURT:

/sl Stewart Dal zell, J.




