IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY FALCONE, : Cl VIL ACTI ON
: NO. 06-5112
Pl ai ntiff,
V.

TEAMSTERS HEALTH AND
VELFARE FUND,

Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. May 31, 2007

Before the Court is Defendant Teanmsters Health and
Wl fare Fund’s (the Fund) Motion to Dismiss or, in the
Al ternative, for Summary Judgnment (doc. no. 2). |In response to
Def endant’ s notion, Plaintiff Mary Fal cone has filed a cross-
nmotion for summary judgnent.

There are two central issues in this case. One,
whet her a claimfor reinstatenent of health benefits under an
ERI SA fund is statutory or contractual in nature. |If the Court
determnes that Plaintiff’s claimis statutory, then Plaintiff is
free to proceed with a suit in this Court, wthout first
exhausting her admi nistrative renedies. |f, however, the claim
is nerely to enforce the terns of the health plan, then
exhaustion is required, absent an exception to exhaustion, before
proceeding with the case in court. And two, whether based on the
nerits of the case, Plaintiff is entitled to relief.

As to the first issue, whether the claimis statutory
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or contractual in nature, because Ms. Fal cone’ s cl ai mseeks
redress for violations of ERISA itself, rather than nerely an
interpretation of the plan provisions, Plaintiff’s claimis
statutory in nature. Therefore, exhaustion is not required and
the Court will rule on the nerits of case.

Even if the Court were to construe the claimas an
interpretation of the plan provisions, exhaustion would
nevert hel ess be excused as futile in this case, allow ng the
Court to reach the nerits. The Fund’s stated policy is to
term nate a dependent’s coverage when she is “separated” from her
spouse, defined in the Plan as “living separate and apart.” This
fixed policy provides clear evidence that any appeal M. Fal cone
may have attenpted to pursue woul d have been futile. Therefore,
notw t hstanding the fact that Plaintiff did not exhaust her
adm nistrative renedies, the Court is free to reach the merits of
this case.

Turning to the second issue, the nerits of the case,
there is no authority to support the conclusion that a Fund is
not free to term nate coverage absent the occurrence of a
“qualifying event.” Rather, funds generally may nodify, adopt or
termnate plans at their discretion. Defendant has pointed to an
absence of genuine issue of material fact and is entitled to
judgnment as a matter of law. Conversely, Plaintiff has failed to
rai se a genuine issue of material fact that the Fund s deci sion
totermnate Plaintiff’s coverage when she ceased cohabitating

wi th her husband, the Plan participant, violated ER SA
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Therefore, Defendant’s notion for summary judgnment will be

granted, and Plaintiff’s notion for sunmary judgnment will be
deni ed.
BACKGROUND

Plaintiff Mary Fal cone brings this suit to challenge
the term nation of ERI SA health benefits and denial of
rei nstatenent of those benefits after she separated from her
husband. The material facts are undi sput ed.

Ms. Fal cone’ s husband, Benjam n Fal cone, a truck
driver, is a nmenber of the Teansters Union. As a nenber of the
Teansters Union, Benjamin is a participant in the Teansters
Heal th and Welfare Fund (the Fund).! The Fund provided health
care benefits for Benjami n, and for Ms. Fal cone and their three
chil dren as dependents.

Plaintiff’s coverage was governed by the provisions of
the Summary Pl an Description of the Plan of Benefits of the
Teansters Health and Welfare Fund (the Plan). The Plan provided
that “A dependent’s eligibility shall automatically term nate .

[w] hen a dependent ceases to be a ‘dependent’ as defined
herein.” Plan at 4. “Dependent” is further defined, in relevant
part, to include the participant’s spouse, “provided you are not

separated (living separate and apart as defined by Pennsyl vani a

! Teansters Health and Welfare Fund is an “enpl oyee wel fare
benefit plan” within the neaning of ERISA 29 U S.C. § 1002(1),
and a “multi-enployer plan” within the nmeaning of ERISA 29
U S C 8§ 1002(37).
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law).” Plan at 3. Pennsylvania law, in turn, defines “separate
and apart” as “cessation of cohabitation, whether living in the
sane residence or not.” 23 Pa. Cons. Stat. Ann. 8§ 3103.

On May 25, 2006, Ms. Fal cone obtained a Protection from
Abuse order agai nst her husband fromthe Montgomery County Court
of Conmon Pleas. Ms. Fal cone and her husband al so began |iving
apart (in separate residences) at that tine.

On Cctober 6, 2006, Ms. Fal cone contacted the Fund to
informit that she was no longer living with her husband and was
not receiving her mail related to the Fund. During that
conversation, the Fund informed Ms. Fal cone that her separation
from her husband was a “qualifying event” under the ternms of the
Plan that warranted term nation from benefit coverage.

Later that sane day, Ms. Falcone’s counsel wote to the
Fund to dispute the claimthat the separation was a “qualifying
event” warranting term nation of benefits and to request
i mredi ate reinstatenent of her nedical coverage. The Fund sent
Plaintiff a letter formally term nating her coverage,
retroactively to May 26, 2006 (the date the separation occurred),
and offering her the option of enrolling in COBRA. See
Consol i dat ed Omi bus Budget Reconciliation Act of 1985 ( COBRA)

29 U S.C. 88 1161-69.

In a letter dated October 27, 2006, the Fund deni ed M.
Fal cone’ s request for reinstatenent of coverage and inforned her
of the opportunity to appeal the denial to the Appeals Committee
of the Fund’s Board of Trustees by Decenber 27, 2006.
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Plaintiff chose not to appeal the Fund s decision to
deny reinstatenent of coverage. Instead, she filed the present
conpl aint on Novenber 20, 2006.

Ms. Fal cone’s conplaint asserts two counts: (1)
violation of ERISA 29 U S. C § 1132(a)(1)(B), and (2)
declaratory relief under 29 U S.C. 8§ 1132(a)(3).? She is seeking
damages for nedical bills and COBRA prem uns paid, attorneys
fees, statutory penalties, and a declaration that she is entitled
to medi cal coverage under ERI SA until she and M. Fal cone are

di vor ced.

I'1. CROSS MOTI ONS FOR SUMVARY JUDGVENT

Before the Court is the Fund’s Mdtion to Dismiss or, in
the Alternative, for Summary Judgnment (doc. no. 2). In response
to Defendant’s notion, Plaintiff has filed a cross-notion for
summary judgnent. The Court will analyze the briefings as cross-
notions for summary judgnment under Federal Rule of Cvil

Pr ocedur e 56.

A. Legal Standard for Summary Judgnent

When confronted with cross-notions for summary judgnment
“the court must rule on each party’s notion on an individual and
separate basis, determ ning, for each side, whether a judgnent

may be entered in accordance with the Rule 56 standard.” 10A

2 The conplaint actually cites “29 U . S.C. 8a(3),” whichis
an incorrect citation. However, at the hearing held on February
15, 2007, Plaintiff's counsel stated that this was an error.
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Charles A. Wight, Arthur R MIller & Mary Kane, Federal Practice

and Procedure 8§ 2720 (1998). Thus, with respect to each party,

summary judgnent is proper when “the pl eadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to

judgnment as a matter of law.” Fed. R Civ. P. 56(c).

B. Appl i cation

1. The violation alleged by Plaintiff is statutory in

nat ur e.

Whet her or not a plaintiff nust exhaust her
adm ni strative renmedies before filing an ERISA claimin court
depends upon the nature of the underlying claim |If the
plaintiff contests the interpretation of the plan’s provisions or
extent of her rights secured by contract, then exhaustion is
required. On the other hand, if the redress sought by the
plaintiff is statutory in nature, the exhaustion hurdle is lifted
and the plaintiff may proceed with her lawsuit. M. Falcone’s
claimfalls into the latter category, and Plaintiff will not be
required to exhaust her admnistrative renedies in this case.

A beneficiary of ERI SA health benefits, |ike M.
Fal cone, is entitled under 8§ 502(a)(1)(B) of ERISA to bring suit
in order to recover benefits due under the ternms of an enpl oyee
benefit plan, to enforce rights under the ternms of the plan, or

to clarify rights to future benefits under the terns of the plan.
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29 U.S.C. 8 1132(a)(1)(B). It is well-settled, however, that
bef ore doing so, the beneficiary nmust first exhaust her

adm nistrative renedies. See D Amico v. CBS Corp., 297 F.3d 287,

190-91 (3d Cir. 2002); Harrow v. Prudential Ins. Co. of Am, 279

F.3d 244, 249 (3d Gr. 2002).

The purpose of the exhaustion requirenent and the
strong preference for exhaustion was explained by the Third
Crcuit in Harrow

Courts require exhaustion of adm nistrative remnedies
“to help reduce the nunmber of frivolous |awsuits under
ERI SA; to pronote the consistent treatnment of clains
for benefits; to provide a nonadversarial mnethod of
clains settlenent; and to mnimze the costs of clains
settlenent for all concerned.” Moreover, trustees of
an ERI SA plan “are granted broad fiduciary rights and
responsibilities under ERISA . . . and inplenentation
of the exhaustion requirenent will enhance their
ability to expertly and efficiently nanage their funds
by preventing premature judicial intervention in their
deci si on- maki ng processes.” 1d.; see also Zipf, 799
F.2d at 892 (“When a plan participant clainms that he or
she has unjustly been denied benefits, it is
appropriate to require participants first to address
their conplaints to the fiduciaries to whom Congress,
in Section 503, assigned the primary responsibility for
eval uating clainms for benefits.”).

279 F.3d at 249.

Wi | e exhaustion is required before pursuing a deni al
of benefits claim it is not necessary when a party is suing
based on a violation of her statutory rights under ERI SA.  Zi pf
V. Am Tel. & Tel. Co., 799 F.2d 889, 893 (3d Cir. 1986). The

reasoni ng behind the Zi pf exception to exhaustion is sound:
“statutory interpretation is not only the obligation of the
courts, it is a matter within their peculiar expertise.” 1d.
The primary purpose of exhaustion — deference to admi nistrative
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expertise — is absent if the violation alleged is statutory,
rather than an interpretation of the beneficiary’s contractual
rights under the plan. 1d.

Al though Plaintiff’s conplaint incorrectly
characterizes her claimas one filed under 8 1132(a)(1)(B), in
reality, Plaintiff is asserting a violation of rights secured by
statute.® This becones apparent when the facts at hand are

conpared to those in Kinble v. International Brotherhood of

Teansters, 826 F. Supp. 945 (E.D. Pa. 1993) (Joyner, J.), the
case nost heavily relied upon by Defendant with respect to this
i ssue.

In Kinble, a participant in the Teansters Health and
Wl fare Fund and his wife sued the Fund after the Fund refused
to cover the costs of the plaintiff’s two nmedi cal procedures
because she failed to use the plan’s designated providers. [d.

at 946. The court noted that exhaustion was required, absent an

3 At the hearing held on February 15, 2007, Plaintiff’'s
counsel stated that the case should not have been brought under §
1132(a)(1)(B) and that it was an error on counsel’s part. The
cl ai mwoul d have been nore appropriately raised pursuant to 8§
1132(a)(3), which states: “A civil action may be brought . . . by
a participant, beneficiary, or fiduciary (A to enjoin any act or
practice which violates any provision of this subchapter or the
terms of the plan, or (B) to obtain other appropriate equitable
relief (i) to redress such violations or (ii) to enforce any
provi sions of this subchapter or the terns of the plan.”

Section 1132(a)(3) only provides equitable relief and thus
woul d not permit Plaintiff to recover damages for nedical bills
and COBRA prem uns paid since these are not categories of relief
“typically available in equity.” Great-Wst Life & Annuity Ins.
Co. v. Knudson, 534 U.S. 204, 210 (2002). Because the Court wl|
grant Defendant’s notion for summary judgnent, the Court need not
address what renmedy woul d have been appropriate had the
Plaintiff’s clai msucceeded.
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exception, when plaintiffs filed clains for benefits and were

denied. 1d. at 947.¢

The present case is distinguishable fromKinble.
Unlike the plaintiff in Kinble, Ms. Falcone has not filed a claim
for benefits and been denied coverage. Rather, her benefits have
been term nated altogether. Nor is Plaintiff arguing that the
Fund m sapplied or msinterpreted the terns of the Plan. In
fact, she concedes that the Plan provides for the term nation of

benefits upon “separation,” but that this provision of the Plan
violates the statutory rights ensured by ERISA. The Court,
therefore, need not interpret the Plan provisions. Indeed, the
provision termnating Ms. Fal cone’s coverage is straightforward.
Instead, the Court is called to interpret whether ERI SA precludes
a Fund fromtermnating a beneficiary’s health and wel fare
coverage when the beneficiary begins living “separate and apart”
from her spouse, the Plan participant. Because Plaintiff’s claim
all eges a violation of rights secured by statute, there is no

requi renent to exhaust adm nistrative renedi es before bringing

her claimin this Court.?

4 The court in Kinble went on to exani ne the Fund s deni al
letter sent to the couple. It concluded that while clearly
stating the reason for the Fund’'s denial, the letter did not
amount to concl usive evidence that exhaustion would be futile.
| d.

> The Zi pf exception to exhaustion -- when a plaintiff is
alleging a statutory violation of ERISA -- has primarily been
applied in two kinds of cases: “(1) discrimnation clains under 8§
510 of ERISA, or (2) failure to provide plaintiffs with sunmary
pl an descriptions, as required by ERISA.” Harrow, 279 F.3d at
253. The rationale, however, is equally applicable in the
present case where the claimis also statutory in nature.
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2. Exhausti on woul d nevert hel ess be excused as

futile.

Even if, argquendo, the Court would construe Plaintiff’s
claimas nmerely an attenpt to enforce and interpret the statutory
provi sions, thereby generally requiring exhaustion of
adm ni strative renmedi es before pursuing a claimin Court,
exhausti on woul d be excused in this case as futile.

A plaintiff is excused from exhausting adm ni strative
procedures under ERISA if it would be futile to do so. Harrow,

279 F.3d at 249-50; Berger v. Edgewater Steel Co., 911 F.2d 911

916 (3d Gr. 1990) (“Although the exhaustion requirenent is
strictly enforced, courts have recogni zed an excepti on when
resort to the admnistrative process would be futile.”). In
order to warrant this exception to the exhaustion requirenment, a
plaintiff rmust make a “clear and positive showing of futility.”

Brown v. Cont’| Baking Co., 891 F. Supp. 238, 241 (E.D. Pa.

1995); see also Davenport v. Harry N. Abrans, Inc., 249 F.3d 130,

133 (2d Cir. 2001) (exhaustion not excused because correspondence
wi th enpl oyer did not amobunt to an “unanbi guous application for
benefits and a formal or informal adm nistrative decision denying
benefits [such that] it is clear that seeking further

adm nistrative review would be futile”). Wthout such a show ng,
courts have been reluctant to grant the exception to exhaustion.
Harrow, 279 F.3d at 250. One of the ways futility may be shown,

and that which is present in this case, is the existence of a
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fixed policy denying the benefits. Harrow, 279 F.3d at 250
(citing Berger, 911 F.2d at 916-17).

In this case, the Plan’s adm nistrator sent Plaintiff a
| etter denying her request for reinstatenent, explaining, in no
uncertain ternms, the Plan’s position regarding Plaintiff’s
ineligibility for benefits:

[Under the terns of the Fund’s Plan of Benefits,

spouses who are living separate and apart from

enpl oyees/ nenbers fall outside the definition of

dependent spouse within the nmeaning of the Plan.
Compl. Exh. D (Ltr. fromPlan Adm nistrator WIIliam Ei nhorn, Cct.
27, 2006).

Any appeal in this case would have been a pointless
adm ni strative exercise. The provision is unanbiguous and the
Fund’s stance was clear and unwavering. The Fund s letter
inform ng her that “spouses who are |iving separate and apart
from enpl oyees/ nenbers fall outside the definition of dependent

spouse within the nmeaning of the Plan,” therefore, represents a
“fixed policy,” rendering any effort to appeal futile. Thus,
even viewing this claimas one to clarify rights to future
benefits under the terns of the plan under 8 1132(a)(1)(B)
because exhaustion neverthel ess would be futile in this case, the

Court is led to the nerits of Plaintiff's case.

3. Merits

The issue facing the Court with respect to the merits
of the case is whether the Fund' s provision requiring the
term nation of a beneficiary’s health and wel fare coverage when
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that beneficiary is “separated” fromhis or her spouse violates
ERI SA. Because the Court concludes that the Fund is within its
right to termnate Plaintiff’'s coverage if she is “separated”’
from her husband, as the termis defined in the Plan, the Fund
prevails on the nerits of the case; no genuine issue of material
fact exists and Defendant is entitled to judgnent as a matter of
I aw.

Pl an sponsors, such as the Fund in this case, have w de
di scretion when fashioning benefits plans. 1In fact, as |long as
t he enpl oyer-provi ded health and wel fare benefits plans do not
violate a specific section of ERISA, they are free at any tine to

provi de coverage, nodify the ternms of coverage, or even termnate

heal th and welfare plans. Curtiss-Wight Corp. v. Schoonejongen,

514 U. S. 73, 78 (1995) (“ERI SA does not create any substantive
entitlement to enpl oyer-provided health benefits. . . . Plan
sponsors are generally free under ERI SA, for any reason at any
time, to adopt, nodify, or term nate welfare plans.”).

Not only do enpl oyer-provided health and wel fare
benefits plans generally have w de discretion over how t hey
fashion the plans, nothing in ERI SA prevents an enpl oyer-provi ded
health and welfare benefits plan fromterm nating a beneficiary
spouse before the spouse is divorced. Mreover, ERI SA does not
mandat e that funds even provi de coverages to spouses of fund

participants in the first instance. Marotta v. Road Carrier

Local 707 Welfare Fund, 100 F. Supp. 2d 149 (E.D.N. Y 2000)

(uphol di ng mul ti-enpl oyer plan’s decision to deny health
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i nsurance to participant’s spouse where plan docunents nade cl ear
that the fund s trustees had discretion to interpret plan).
Furthernore, Congress’s failure to nandate spousal
health and wel fare coverage in ERI SA when it has provided for
spouses in other contexts of ERISA represents a deliberate policy
choi ce by Congress to |l eave this decision to the discretion of
i ndi vi dual enpl oyer benefit plans. By contrast, Congress has
made clear its choice to provide for spouses in several other
sections of ERISA. For exanple, 8 205 of ERISA, 29 U. S.C. 8§
1055, mandates that pension plans offer spouses the protections
of both a qualified joint and survivor annuity and a qualified
preretirenment survivor annuity. In addition, 8 206(d) of ERI SA,
29 U.S.C. 8 1056(d), requires pension plans to recognize
qual i fied donestic relations orders entered by state courts which
assign a portion of a participant’s pension to a spouse.
However, no provision of ERI SA nmandates spousal health and
wel fare benefit coverage. The reasonable conclusion, therefore,
is that “Congress act[ed] intentionally and purposely when it
i nclude[d] particular |anguage in one section of a statute but

omts it in another.” Di G acono v. Teansters Pension Trust Fund

of Phila. & Vicinity, 420 F.3d 220, 227 (3d Cr. 2005).

In this case, the Fund did not violate the provisions
of ERISA by terminating Plaintiff’s health and welfare benefits
when she and her husband, the plan participant, separated.

Not hing in ERISA required the Fund to provi de coverage to M.

Fal cone in the first instance, nuch |less maintain that coverage
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after she ceased cohabitating with her husband. Plaintiff has
pointed to no specific section of ERISA that the Fund viol ated by
either providing for the term nation of benefits once a
beneficiary “separates” fromthe her spouse (the Fund
participant), or by enforcing such a provision. The Plan sinply
used its discretion when fashioning its benefits structure and
chose to provide coverage to participants’ spouses as |ong as
they were not “separated,” meaning “living separate and apart” --
a choice wholly within the Fund’s discretion. Thus, the Court
concl udes that the Fund has successfully pointed to the absence
of a genuine issue of material fact and it is entitled to
judgnment as a matter of |aw.

Conversely, Plaintiff’s argunments do not create a
genui ne issue of material fact and Plaintiff is not entitled to
judgnment as a matter of law. Plaintiff’s argunent for
reinstatenent rests on certain provisions of the Consolidated
Omi bus Budget Reconciliation Act of 1986 (COBRA), 29 U S.C. 8§
1161, et seq. COBRA is conprised of a series of anendnments to
ERI SA made by Congress in 1986. The general purpose of the COBRA
anendnents is to require an enpl oyer that sponsors an enpl oyee
benefits plan to offer a plan beneficiary the option of continued
coverage under the plan for an interval specified in 29 U S.C. 8§

1162 when, because of a “qualifying event,” a beneficiary would
otherwi se be ineligible for coverage. Section § 1161 provides
that “the plan sponsor of each group health plan shall provide .

that each qualified beneficiary who woul d | ose coverage under
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the plan as a result of a qualifying event is entitled, under the

plan, to elect, within the election period, continuation coverage
under the plan.” 29 U S.C. § 1161(a) (enphasis added). A
“qualifying event” is, in turn, defined in relevant part as
follows: “[T]he term‘qualifying event’ means, with respect to
any covered enpl oyee, any of the follow ng events which, but for
the continuation coverage required under this part, would result
in the |l oss of coverage of a qualified beneficiary: . . . (3) The
di vorce or |egal separation of the covered enpl oyee fromthe

enpl oyee’ s spouse.” 29 U.S.C. § 1163.

Plaintiff does not seek COBRA continuing coverage in
this case. However, she argues, in essence, that its provision
should informthe sections of ERI SA and bar the Fund' s
term nation of a beneficiary’s coverage absent one of COBRA s
enunerated “qualifying events.” Specifically, Plaintiff contends
that mere separation, as opposed to | egal separation, is not one
of the six “qualifying events” |listed under COBRA provisions that
trigger the nmandates of COBRA coverage. Because it was not a
gual i fying event that mandated the offering of COBRA benefits,

she reasons that the separation cannot justify the term nation of

regul ar benefits and subsequent offering of COBRA benefits under
ERI SA. According to Plaintiff, this then becones the case of the
“wrongfully offered” COBRA benefits -- i.e., the Plan offered her
COBRA coverage in the absence of one of § 1163 s qualifying
events.

The Court disagrees. One, it is inportant to note that
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this is not a case in which Plaintiff is seeking COBRA benefits.
In fact, Plaintiff was offered, and enrolled in (al beit “under
protest”), COBRA benefits. Nor does she claimthat the Fund did
not provide her sufficient notice of her COBRA rights.

Two, Plaintiff msinterprets the protection afforded to
beneficiaries in these provisions of COBRA. Section 1161, in
conjunction with 8 1163, provides that when coverage is
termnated as a result one of its six enunerated “qualifying

events,” the enployer-provided health and wel fare benefits plan

nmust offer the beneficiary the choice of electing COBRA

continuing coverage. Thus, in no way does the enployee welfare

benefit plan’s ability to term nate health and nedi cal coverage
hi nge on the existence of one of the “qualifying events.” To
hold that a benefit plan is unable to term nate a beneficiary’'s
coverage except in those six cases would be in contravention to a
fund’ s general discretion to freely “adopt, nmodify, or term nate

wel fare plans.” Curtiss-Wight Corp., 514 U S. at 78.

Plaintiff’s alternative argunent is simlarly
unper suasive. She clainms that because 8§ 1163 refers to “l egal
separation,” and because that termis not defined in Pennsylvani a
law, the Fund is not able term nate her benefits until a divorce

decree is entered. Plaintiff cites Riggle v. Riqgale, 3 Pa. D. &

C. 4th 358 (Erie County ¢&. of C P., July 13, 1989), and Si npson
v. T.D. Wllianmson Inc., 414 F.3d 1203 (10th G r. 2005), in

support of this argunment. Plaintiff’s reliance on these cases is

m spl aced.
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In Riggle, the defendant was the wife of an enpl oyee
wel fare plan participant who sought reinbursenment of nedical
expenses. 3 Pa. D. & C. 4th at 360. The governing plan, which
provi ded coverage for spouses unless “legally separated,”
contended that it was not obligated to provide COBRA conti nuing
coverage for the wife because she was separated from her husband,
the plan participant, when the nedical costs were incurred. [d.
The trial court agreed with the wife and concluded that the date
of the “qualifying event” triggering COBRA' s nmandated conti nui ng
coverage was when the divorce decree was entered, since the
concept of “legal separation” does not exist in Pennsylvani a.
Id. at 370.

The facts at hand are distinguishable fromRi gqgl e.
Plaintiff here, unlike the plaintiff in Riggle, is not seeking
COBRA benefits. 1In fact, she states that she was wongfully
of fered COBRA benefits, as no “qualifying event” took place that
woul d nmandate the offering of COBRA continuing coverage.

Furthernore, Plaintiff m sconstrues the Riggle court’s
hol ding. There, the Pennsyl vania Court of Comon Pleas for Erie
County held that the plaintiff was entitled to COBRA conti nuing
coverage until a divorce decree was entered because Pennsyl vani a
does not recognize “legal separation,” one of the listed
qualifying events in 8 1163. Riggle, 3 Pa. D & C. 4th at 370.
In other words, it did not hold that the welfare plan in that
case was not able to term nate her coverage until the plaintiff

was divorced; rather it held that once coverage was term nated,
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the plan was required to offer COBRA continuing coverage until

the divorce decree was entered. In this case, Ms. Fal cone does

not cl ai m she was deni ed COBRA conti nui ng coverage, only that she
was wrongfully offered COBRA. The Plaintiff cites no case, and
the Court has not been able to | ocate any precedent, which rests
an ERI SA action on the wwongful offering of COBRA benefits.

Sinpson is simlarly inapposite. There, the Tenth
Circuit was faced with the issue of whether a divorce court’s
interlocutory protective order constituted a “l egal separation”
under 8 1163(3). |If it did, the order would trigger the notice
requi renents of COBRA and the plaintiff’s obligation to pay COBRA
prem uns in exchange for continuing coverage. 414 F.3d at 1204.
The focal point was on COBRA; it sinply did not address whet her
the plan was within its right to termnate the plaintiff’s
regul ar coverage as a beneficiary. Presumably, that issue was
not contested by either party.

Plaintiff in the case at bar is not interested i n COBRA
benefits and does not claimthat her rights have been viol ated
under 8 1161. Furthernore, unlike the plan in S npson which
term nated benefits upon “legal separation”-- a term not defined
in the plan -- the Fund in this case conditions the term nation
of benefits on “separation” which is clearly defined within the
terms of the Plan. Therefore, neither Riggle nor Sinpson |ends
support to Plaintiff’s claimin this case.

Finally, the Court finds confort in the simlar facts

of Goodall v. Gates Corp., 1994 W 584555 (10th Cr. Cct. 25,
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1994) (non-precedential). 1In that case, the w fe sought

rei nstatenent of her health care benefits after she was

term nated from coverage upon separation from her husband. 1d.
The Tenth Circuit upheld the district court’s judgnent in favor
of the ERI SA enpl oyee wel fare benefits plan, determ ning that the
pl an’ s provisions governing term nation upon divorce or
separation were unanbi guous. Because the parties stipulated that
the wife and her husband were living apart, the plan was within
its right to term nate her coverage. The court rejected the
wife's contention that the plan could not term nate her
enrollment in the health plan just because she no | onger resided

with her husband.® 1d. at *2.

I11. CONCLUSI ON

For the reasons set forth above, the Defendant’s notion
for summary judgnment will be granted and Plaintiff’s cross-notion
for summary judgnment will be denied. Since the action was
statutory in nature, Plaintiff was not required to exhaust her
adm ni strative renmedi es before proceeding to this Court.

In any event, because the Fund had a fixed policy to

® The plaintiff in Goodall also argued that the plan
termnated her in anticipation of a COBRA qualifying event, i.e.
| egal separation or divorce, in an attenpt to avoid COBRA' s
requi renment of continuing coverage. 1994 W 584555, at *3. The
Tenth Circuit agreed with the district court and was “unpersuaded
by [the plaintiff’s] argunent that a plan could not legally
termnate coverage in anticipation of a qualifying event.” |d.
In the end, the Tenth Crcuit rejected the plaintiff’s argunent
because the plan had offered her continuing coverage identical to
COBRA.
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term nate beneficiary’s coverage in instances such as
Plaintiff’s, exhaustion would have been excused as futile.

Def endant has pointed to an absence of genuine issue of materi al
fact regarding whether its decision to termnate Plaintiff’s
health and wel fare benefits violated ERI SA. Conversely,

Plaintiff has failed to raise a genuine issue of material fact
that the Fund’ s decision to termnate Plaintiff’s coverage when
she ceased cohabitating with her husband, the Plan parti ci pant,
or that the Fund's offering of COBRA continuing coverage viol ated
ERISA in this case.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY FALCONE, : Cl VIL ACTI ON
: NO. 06-5112
Pl ai ntiff,
V.

TEAMSTERS HEALTH AND
VELFARE FUND,

Def endant .
ORDER

AND NOW this 31st day of May, 2007, after a hearing at
whi ch counsel for Plaintiff and counsel for Defendant
participated, and for the reasons set forth in the acconpanying
Menorandum it is hereby ORDERED that Defendant’s Mdtion to
Dismss, or inthe Alternative, for Summary Judgnment (doc. no. 2)
i s GRANTED.

| T I'S FURTHER ORDERED that Plaintiff’'s Cross-Mtion for
Summary Judgnent (doc. no. 3) is DEN ED

| T I'S FURTHER ORDERED that Plaintiff’'s Mtion for Leave
to File a Reply Menorandum (doc. no. 11) is GRANTED

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY FALCONE, ; ClVIL ACTI ON
; NO. 06-5112
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Pl aintiff,
V.

TEAMSTERS HEALTH AND
VELFARE FUND,

Def endant .

JUDGMVENT
AND NOW this 31st day of My, 2007, in accordance with the
Menor andum i ssued on this date,
| T 1S ORDERED t hat Judgnment be and the sane is hereby
entered in favor of Defendant Teansters Health and Wl fare Fund

and against Plaintiff Mary Fal cone.

AND I'T I S SO ORDERED

s/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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