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BACKGROUND

Plaintiff Alton Brown brings this action pro se agai nst
Def endants, various officials and enpl oyees of the Pennsyl vania
Department of Corrections. Plaintiff alleges that Defendants
have not enforced the policy prohibiting Corrections Oficers and
inmates fromsnoking in the prison. As a result, Plaintiff avers
that he has been constantly exposed to second-hand snoke (al so
known as environnental tobacco snoke or “ETS’) against his wll,
resulting in sinus congestion, headaches, difficulty breathing,
and tightness of the lungs. Plaintiff claims that his ETS
exposure is a violation of the Ei ghth Amendnent.

Before the Court is Plaintiff’s notion for prelimnary
i njunction and tenporary restraining order (doc. no. 10).
Plaintiff filed this notion, supported only by his own

decl aration, on Cctober 9, 2007. Defendants filed a response on



Cct ober 22, 2007.! The Court held a hearing on Decenber 19,
2007, where oral argunment was presented, along with Plaintiff’s
direct testinony by videoconference.? Aside fromPlaintiff’s
testi nony and argunent, no evidence was taken at the hearing.

For the reasons that follow, Plaintiff’s notion will be deni ed.

1. DI SCUSSI ON

Plaintiff’s notion for prelimmnary injunction and
tenporary restraining order® seeks to enjoin Defendants from
permtting snmoking in the building where Plaintiff is confined.
Def endants have submtted a cursory response, stating that

“Plaintiff’s cellblock . . . is non-snoking and [ Defendants] have

! “Defendants” refers to all named Defendants except for
Fel i pe Arias, who has not been served.

2 The Court initially ordered an in-person hearing, but
upon notion for reconsideration, subsequently ordered that the
heari ng take place by videoconference due to the substanti al
escape risk presented by Plaintiff. The videoconferencing
equi pnrent allowed Plaintiff to see and hear both the presiding
j udge and defense counsel during the proceedings. The
authorities at SCl-Gaterford, where Plaintiff is presently
confined, did not appear to interfere with Plaintiff’s oral
argunment or testinony in any way.

3 The notion seeks a prelimnary injunction and tenporary
restraining order. “Wen the opposing party actually receives
notice of the application for a restraining order, [as here,] the
procedure that is followed does not differ functionally fromthat
on an application for a prelimnary injunction and the proceeding
is not subject to any special requirements.” 11A Charles Al an
Wight et al., Federal Practice and Procedure 8 2951. Therefore,
al t hough the analysis hereinis limted to the notion for
prelimnary injunction, it applies with equal force to the notion
for tenporary restraining order.




no know edge of this policy not being followed.”

A Legal Standard

A party seeking a prelimnary injunction nmust show.
“(1) a likelihood of success on the nerits; (2) that it wll
suffer irreparable harmif the injunction is denied; (3) that
granting prelimnary relief will not result in even greater harm
to the nonnoving party; and (4) that the public interest favors

such relief.”* Rogers v. Corbett, 468 F.3d 188, 192 (3d GCr

2006) (quotation omtted). Such prelimnary injunctive relief
“is an extraordinary renedy and should be granted only inlimted

circunstances.” Kos Pharns., Inc. v. Andrx Corp., 369 F.3d 700,

708 (3d Gr. 2004) (quotation omtted); see also Adans v. Freedom

Forge Corp., 204 F.3d 475, 487 (3d Cr. 2000) (“The dramatic and

drastic power of injunctive force may be unl eashed only agai nst
conditions generating a presently existing actual threat.”

(alteration, enphasis, and quotation omtted)).

B. Li kel i hood of Success on the Merits

Plaintiff clains that he is being subjected to cruel

4 The Third Crcuit has not settled whether all four
factors nust be bal anced in each case, or whether a failure to
satisfy the first two factors obviates the need to exam ne the
last two factors. See Quaker Chem Corp. v. Varga, 509 F. Supp.
2d 469, 478 n.7 (E.D. Pa. 2007). 1In this case, it is clear that
only the first two factors are rel evant and cont est ed.
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and unusual punishnment in violation of the Ei ghth Arendnent by
bei ng exposed to unreasonabl e anobunts of ETS. To obtain a
prelimnary injunction, Plaintiff nust show that “he hinself is
bei ng exposed to unreasonably high levels of ETS,” by not only “a
scientific and statistical inquiry into the seriousness of the
potential harmand the likelihood that such injury to health wll
actually be caused by exposure to ETS,” but also a show ng that
“the risk that the prisoner conplains of [is] so grave that it

vi ol ates contenporary standards of decency to expose anyone

unwi I lingly to such a risk.” Helling v. MKinney, 509 U S. 25,

35-36 (1993) (enphasis in original). Plaintiff nust also show
the prison authorities’ notice of and “deliberate indifference”
to the unreasonabl e health risk he faced, as evi denced by
“current attitudes and conduct.” 1d. at 36 (describing

deli berate indifference as a “subjective factor”).

In short, Plaintiff nust show that 1) snoking was
occurring in the building where he was confined; 2) the snoking
caused himto be exposed to an unreasonably high | evel of ETS;
and 3) that the prison authorities had notice of his exposure and
were deliberately indifferent to the unreasonable health risk.

At this early stage, Plaintiff has given no indication
that he is able to prove the prima facie elenments of his case.
The only evidence Plaintiff marshals in support of his claimis

his own declaration and testinony, which were not acconpani ed by



any supporting docunentation, scientific, statistical, or
otherwi se. This neager showing falls far short of the requisite

standard. See Ward v. LeC aire, No. 07-0026, 2007 WL 1532067, at

*2 (NND.N.Y. May 24, 2007) (“Plaintiff has nade no show ng ot her
than his own uncorroborated affidavit that his exposure to ETS is
ext ensi ve enough to establish a |ikelihood of succeeding on the
merits of his clains in the underlying action. Additionally,
Plaintiff has not established proof of Defendants’ deliberate
indi fference, sufficient to make success on the nerits likely.”

(internal citations omtted)); Thomas v. WAl ker, No. 05-380, 2007

WL 2198935, at *2 (S.D. IIl. July 25, 2007) (“[T]here is no
indication that plaintiffs are prepared to present any nedi cal or
scientific evidence of a serious risk to health or safety caused
by exposure to second-hand snoke, or that the | evels of exposure
were at obviously intolerable or dangerous |levels. Causation
will be a difficult issue to prove, particularly since that issue
remai ns hotly debated in the nedical and scientific community.”).
The first two necessary elenents of Plaintiff's claim-
the fact of snoking and the | evel of ETS--are supported by only
two sentences in Plaintiff’'s declaration: “staff openly snoke in
all areas, contam nating the air and ventilation systens with
snoke” and “[Plaintiff] has started experiencing the sane
synptons as he did when he snoked, including sinus congestion,

headaches, difficulty breathing, and tightness of the lungs.”



These general sentences do not denonstrate the |evel of ETS and
the severity of Plaintiff’'s exposure. Plaintiff’'s testinony at
the hearing nerely echoed the avernents in his declaration, and
he was not able to provide any greater detail as to the magnitude
and pervasi veness of the alleged ETS in the prison.

Moreover, Plaintiff has nade no showing of the third
necessary elenent of his claim deliberate indifference. Mre
specifically, neither Plaintiff’s declaration nor his testinony
denonstrates that the prison authorities were on notice of
Plaintiff’s ETS exposure. Plaintiff testified that he had
submtted a grievance regarding violations of the snoking policy,
but he did not have a copy to be read into evidence. Defense
counsel represented at the hearing that he reviewed all 99
grievances filed by Plaintiff since January 2006, and did not
find any grievances relating to snoking or ETS.

Al though Plaintiff need not conpletely prove his claim
at this stage, the scant evidentiary show ng he has nade falls
far short of the high threshold required to warrant the

“extraordinary renmedy” of a prelimnary injunction.

C. | rreparabl e Harm

“Establishing a risk of irreparable harmis not enough
[to warrant a prelimnary injunction]. A plaintiff has the

burden of proving a clear showing of inmmediate irreparable




injury.” ECRI v. MGawHIl, Inc., 809 F.2d 223, 226 (3d Gr.

1987) (enphasis added); Cerro Metal Prods. v. Marshall, 620 F.2d

964, 973 (3d Cir. 1980) (“To support a prelimnary injunction,
the noving party nust show harmthat is both i nm nent and
irreparable.”).

Here, Plaintiff has not shown that an injury resulting

from ETS exposure is “immnent” or “imrediate.” Accord Ward,

2007 W 1532067, at *2 (“Plaintiff has not submtted any nedi cal
docunent ati on which suggest [sic] in any way that his condition
wi |l becone significantly worse without the relief requested.

The only docunentation that Plaintiff has provided are his
affidavits . . . . Although Plaintiff alleges that his snoke
exposure has significantly worsened his nedical condition
Plaintiff has provided no nedical records, or other corroborating
evi dence, to support his lay opinion that his exposure is

significant enough to cause Plaintiff irreparable harm”).?>

5 In an order of this even date, the Court accepted
Plaintiff’s allegations of *“imm nent danger of serious physical
injury” for the purpose of granting |eave to proceed in form
pauperis, conditioned upon a |later showing on the nerits. This
conditional finding of “inmnent danger” is consistent with the
Court’s finding here that Plaintiff has failed to show
“irreparable harm” The evidentiary burden required to warrant
the “extraordinary relief” of a prelimnary injunction is
substantially higher than the burden required to warrant an
initial grant of |leave to proceed in forma pauperis. Conpare
Hohe v. Casey, 868 F.2d 69, 72 (3d Cr. 1989) (holding that a
plaintiff seeking a prelimnary injunction “has the burden of
proving a clear showi ng of imMmediate irreparable injury”)
(quotation omtted)), wth Wllians v. Forte, 135 Fed. App’ x 520,
521 (3d Gir. 2005) (requiring that “allegations of i mm nent
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D. Necessity of Full Evidentiary Hearing

As noted above, the Court heard Plaintiff’s testinony
and oral argunent, but did not hold a full evidentiary hearing on
Plaintiff’s notion for prelimnary relief. Rule 65 does not
require an evidentiary hearing. See Fed. R GCv. P. 65(a)(1)

(requiring only “notice to the adverse party”); Bradley v.

Pittsburgh Bd. of Educ., 910 F.2d 1172, 1175 (3d G r. 1990) (“The

appl i cabl e Federal Rule does not nmake a hearing a prerequisite
for ruling on a prelimnary injunction.”). However, “[a]
district court cannot issue a prelimnary injunction that depends
upon the resolution of disputed issues of fact unless the court

first holds an evidentiary hearing.” Elliott v. Kieswetter, 98

F.3d 47, 54 (3d Gr. 1996).

In the absence of a genuine factual dispute, whether to
hol d an evidentiary hearing on a notion for prelimnary
injunction is a matter commtted to the discretion of the Court:

[ A] hearing would not be necessary if the novant is
proceedi ng on a | egal theory which cannot be sustai ned,
because then there could be no show ng of a |ikelihood

of success on the nmerits. . . . [Further,] a decision
may be based on affidavits and other docunentary

danger nust be construed liberally in [Plaintiff’s] favor” at
pl eadi ng stage for purpose of in forma pauperis grant).

Mor eover, “inmm nent danger” is a distinct concept from
“irreparable harm” requiring a distinct factual show ng.
Conpare 28 U.S.C. 8§ 1915(g) (requiring show ng of “inmm nent
danger of serious physical injury), with Hohe, 868 F.2d at 72
(requiring showing that injury itself is “imredi ate” and
“irreparable,” and noting that “[e]stablishing a risk of
irreparable harmis not enough”) (alteration in original)).
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evidence if the facts are undisputed and the rel evant
factual issues are resolved. Mreover, a district
court is not obliged to hold a hearing when the novant
has not presented a colorable factual basis to support
the claimon the nerits or the contention of

i rreparabl e harm

Bradl ey, 910 F.2d at 1175-76 (enphasis added).

In order to prove a constitutional violation, Plaintiff
must show both that the | evel of ETS to which he was exposed was
unreasonably high, and prison officials were deliberately
indifferent to the health risks associated with ETS. See
Hel ling, 509 U S. at 35-36. As discussed above, the cursory
allegations in Plaintiff's affidavit do not present a col orable
factual basis to support the claimon the nerits or the
contention of irreparable harm

Moreover, Plaintiff has not shown how an evidentiary
hearing would be fruitful in this case. Plaintiff does not
i ndicate that he has solicited any expert or |ay opinion

testinmony as to the anount of air contam nation caused by the ETS

in and around his cell. Mreover, Plaintiff does not indicate
what evidence he will solicit to denponstrate the deli berate
indi fference of prison staff. |Instead, Plaintiff offered only

his own testinony, which substantially reiterated the avernents
in his declaration. Such a nmeager showi ng does not present

col orabl e factual support for Plaintiff’s claim Accord Bradl ey,

910 F.2d at 1178 (“OF course, we do not suggest that [the

plaintiff] will be unable to substantiate her . . . clai mwhen



the matter is ripe for a nmerits determ nation. However, [the
plaintiff]’s failure to produce affidavits at this prelimnary
stage which provided any col orabl e factual support for her claim

presented a record nuch different fromthose in the cases
where we held that the failure to provide a hearing on a notion
for a prelimnary injunction was an abuse of discretion.”).

The Court will therefore resolve Plaintiff’s notion on
the basis of his declaration and his testinony at the hearing.
Taking into account Plaintiff’s declaration and testinony, he has
failed to show that he is likely to prevail on the nerits and
that failure to grant the requested relief would result in

i mredi ate irreparable harm?®

[11. CONCLUSI ON
For the foregoing reasons, Plaintiff’s notion for
prelimnary injunction and tenporary restraining order (doc. no.

10) wll be deni ed.

6 Gven that Plaintiff has not satisfied the first two
factors of the test for the issuance of a prelimnary injunction,
the Court need not reach factors 3 and 4, whether granting
prelimnary relief will result in even greater harmto the
nonnovi ng party, and whether the public interest favors such
relief. See Quaker Chem, 509 F. Supp. 2d at 478 n.7.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALTON D. BROWN, : ClVIL ACTI ON
) NO. 07-3771
Pl aintiff,

V.

DAVI D DI QUA.I ELMO et al .,

Def endant s.

ORDER
AND NOW this 21st day of Decenber, 2007, for the
reasons stated in the acconpanyi ng Menorandum it is hereby
ORDERED that Plaintiff’s notion for prelimnary injunction and

tenporary restraining order (doc. no. 10) is DEN ED.

AND I'T I S SO ORDERED.

/ s/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



