IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
KEVI N HERON : NO. 06- 674- 01
MEMORANDUM
Dal zel I, J. Decenber 19, 2007

On Cctober 17, 2007, at the close of the Governnment's
case-in-chief, defendant Kevin Heron noved for a judgment of
acquittal in accordance with Fed. R Crim P. 29(a). Because
this case presents close questions touching on exactly what
evi dence the Governnment nust present in order to prove securities
fraud, we chose to reserve judgnent under Fed. R Crim P. 29(b).

Two days later, a jury of this Court convicted Heron of
one count of conspiracy to commt securities fraud and three
counts of securities fraud. Because we had reserved our ruling
on Heron's notion, we ordered the parties to brief in detail the
qguestions that notion raised. All briefs having now been

received, we proceed to address the matter on the nerits.



Fact ual Backgr ound?

At all times relevant to this indictnent, Kevin Heron
was the General Counsel of Ankor Technol ogy, a public conpany
that is an outsourcer of sem conductor assenbly and test
services. Heron also held the title of Chief Conpliance Oficer.
In that role, he nonitored the conpany's insider trading policy?
and pre-cleared trades for those enpl oyees and directors who were
subject to that policy. He also advised the conpany on ot her
issues related to conpliance with the securities |aws, including
hel ping to determ ne whet her and when the conpany was obliged to
make certain disclosures.

The Governnent charged that, during three periods in
2003 and 2004, Heron traded in Ankor securities while he had
mat erial, non-public information about the conpany. More
specifically, the Governnent charged that:

(1) Between Cctober 15, 2003 and Cctober 17, 2003,

whil e Heron knew that Ankor would |ikely be rel easing

! This section provides only a brief recitation of the
facts and the indictnent. Rather than review ng here the
evi dence presented at trial, we will consider the relevant facts
in the context of each of the indictnent's substantive counts.

> This policy prevented insiders fromtrading at tines
when, in the conpany's judgnment, there was an increased risk that
sone insiders mght have material, non-public information about
the conmpany. Heron was responsible for advising the insiders who
were subject to the conpany policy when they could trade in
conpliance with the policy. Al though one of the purposes of this
policy was to avoid potential crimnal or civil liability for
insider trading, there is no reason to expect that the policy's
terms are co-extensive with the prohibitions of Section 10(b) and
Rul e 10-b(5).



positive quarterly earnings on Qctober 27, 2003, he
pur chased 4,000 shares of Ankor stock;

(2) Between April 1, 2004 and April 26, 2004,
whil e Heron knew that Ankor would |ikely be rel easing
negative quarterly earnings on April 27, 2004, he sold
17,000 shares of Ankor stock and traded 140 Ankor
option contracts; and

(3) Between May 20, 2004 and July 28, 2004, while
Her on knew that Ankor's financial performance was poor
and that Ankor was involved in negotiations with
Unitive, Inc. for a joint business transaction that the
i nvest ment conmunity m ght not appl aud, he sold 22, 100
shares of Ankor stock and traded one hundred Ankor
option contracts.

The Governnent al so charged that Heron conspired with
St ephen Sands, an enpl oyee of another publicly held conmpany,
Neoware, to "exchange[] information regarding their respective
conpani es, including material, non-public information such as
financi al performance and pendi ng corporate deals, that they
relied upon in making securities transactions in Ankor and
Neoware." Indictnent® at 5.

After a five-day trial from Cctober 15-19, 2007, a jury
of this Court, after less than three hours' deliberation,

convicted Heron of all four counts.

® Unl ess otherwi se specified, all references are to the
Second Superseding Indictnment, which was filed on August 23,
2007.



1. St andard of Revi ew

When a Court reserves its ruling on a Rule 29 notion
"it nust decide the notion on the basis of the evidence at the
time the ruling was reserved.” Fed. R Crim P. 29(b). Heron
made his notion at the close of the Governnent's case and did not
renew it at the close of all the evidence. W nust, therefore,
consi der only the evidence that had been presented as of the

4 W review that evidence

concl usi on of the Government's case.
"in the light nost favorable to the prosecution to determ ne
whet her any rational trier of fact could have found proof of

guilt beyond a reasonabl e doubt based on the avail abl e evi dence."

United States v. Wlfe, 245 F.3d 257, 261 (3d Cir. 2001) (citing
Jackson v. Virginia, 443 U S. 307 (1979)). W therefore "draw

all reasonable inferences in favor of the jury verdict." United

States v. Anderskow, 88 F.3d 245, 251 (3d G r. 1996). In doing

so, we "mnust be ever vigilant . . . not to usurp the role of the

jury by weighing credibility and assigning weight to the

* Heron contends that we may consider evidence that he
presented and cites United States v. Gasom ser Corp., 7 F.RD.
712 (D. Del. 1948) in support of that proposition. W note first
that this contention ignores the unanbi guous text of Rule 29(b).
Further, in Gasom ser, the defendant's notion had been renewed at
the close of all the evidence. Under those circunstances, the
Court reasoned, it could consider evidence the defendant had
presented because ot herw se "there could be no sound reason for
maki ng such a notion again at the close of all the evidence."
Id. at 720. Here, Heron did not renew his notion at the close of
t he evidence or within seven days of the verdict, see Fed. R
Ctim P. 29(c)(1), and so we nmay not consider any evi dence he
presented after the close of the Governnent's case. W may, of
course, consider exhibits Heron introduced during the
Governnent's case-in-chief and any facts adduced during cross-
exam nation of the Governnent's w tnesses.
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evi dence, or by substituting [our] judgnment for that of the

jury." United States v. Brodie, 403 F.3d 123, 133 (3d Cr.

2005) .

Wil e we nmust make all reasonable inferences in favor
of the Governnent, we nust also hold the Governnment to its proof
and ensure that a rational jury could have reached a quilty
verdict on the basis of the available evidence. |In doing so, the
question is whether the jury, making reasonable inferences from
the evidence presented and correctly applying the law as it was
given to them could have found Heron guilty beyond a reasonabl e

doubt .

1. Heron's Rule 29 Mbdtion

A. Materiality

Bef ore we begin our analysis of the substantive counts,
we pause to consider the materiality standard.

W instructed the jury that "[i]nformation is materi al
if there is a substantial l|ikelihood that the information would
have been viewed by a reasonable investor as inportant in
deci di ng whether to buy, sell, or hold securities.” |In order for
a fact to be material, the finder of fact nmust find "a
substantial |ikelihood that, under all the circunstances, the
[i nformation] woul d have assuned actual significance in the
del i berations of the reasonabl e shareholder” or that "disclosure
of the omtted fact woul d have been viewed by the reasonabl e
i nvestor as having significantly altered the "total mx' of

informati on made available.” TSC Indus., Inc. v. Northway, Inc.,




426 U.S. 438, 449 (1976). This standard is applicable in actions
under Section 10(b) of the Securities Exchange Act of 1934 and
Rul e 10b-5. Basic Inc. v. Levinson, 485 U S. 224, 231-32 (1988).

In dealing with information that is indefinite, such as
ongoi ng negotiations, materiality "will depend at any given tine
upon a bal ancing of both the indicated probability that the event
wi |l occur and the anticipated magnitude of the event in |ight of
the totality of the conpany activity.” [d. at 238 (quoting SEC
v. Texas @ulf Sul phur Co., 401 F.2d 833, 849 (2d Cr. 1968)).

Thus, the materiality of particular information is not fixed, but
fluctuates in relation both to its definiteness and its effect on
the conmpany's prospects as a whole. Materiality nust be
considered as of the tine of each trade.

Definiteness and reliability are always issues in
determining materiality since a reasonable investor woul d base
tradi ng decisions only on information that was at | east
noderately definite and reliable. Reasonable investors do not
rely on rank specul ation to decide when to trade. Qur Court of
Appeal s has identified seven factors to consider in determ ning
the materiality of future projections:

the facts upon which the information is

based; the qualifications of those who

prepared or conpiled it; the purpose for

whi ch the information was originally

intended; its relevance to the stockhol ders'

i mpendi ng deci si on; the degree of

subjectivity or bias reflected inits

preparation; the degree to which the

information is unique; and the availability

to the investor of pther nmore reliable
sources of information.



Walter v. Holiday Inns, Inc., 985 F.2d 1232, 1242 (3d G r. 1993)

(quoting Flynn v. Bass Bros. Enters., 744 F.2d 978, 988 (3d Cr.

1984)).

As several witnesses testified, one way of neasuring
materiality after the fact is the reaction of the market once
i nformati on becomes public.® Qur Court of Appeals has
incorporated this idea, often called the Market |npact Test, into
its jurisprudence: "In the context of an 'efficient' market, ® the

concept of materiality translates into information that alters

the price of the firms stock.” In re Burlington Coat Factory

Sec. Litig., 114 F.3d 1410, 1425 (3d Cr. 1997). By extension,

then, information that has no inpact on the price of the
underlying stock when disclosed is generally immaterial as a

matter of law ' |Id.

® oviously, this method is only useful for neasuring
the materiality of information that actually becones public.
Where the infornmati on changes substantially between the
guesti oned trade and the public announcenent, or where
i nformati on never becones public at all, we nust rely on | ess
preci se net hods.

® Amkor is |isted on NASDAQ and trades well over a
on shares a day. Neither party contends, nor could they
a straight face, that this does not constitute an efficient
t

milli
with
mar ke
"1t is, of course, not always possible to |ink
novenent in the stock price to the release of particul ar pieces
of information. In this Internet age, so nuch information is
avail able to investors that no disclosure ever takes place in
isolation. Thus, it is at |least conceivable that two materi al
items of information, rel eased nore or |ess sinultaneously, could
cancel each other out and produce the appearance of
immateriality. Nevertheless, the Market |npact Test remains a
useful touchstone for analyzing materiality.
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For each count in this indictnment, the Governnment bore
t he burden of establishing that the information exchanged and/ or
traded upon was material. At this procedural posture, therefore,
we review the record to determ ne whet her, based on the evidence
presented and making all reasonable inferences in favor of the
Governnent, a rational jury could have found that the information
was nmaterial beyond a reasonabl e doubt.

Wth this exposition of the concept of materiality, we
now nove on to exam ne the substantive counts on which the jury

convi cted Heron.

B. Count | - Conspiracy

Count | of the Second Superseding Indictnent alleges
t hat between July 1, 2003 and June 4, 2004 Heron and Stephen
Sands conspired to commt securities fraud by "exchang[ing]
information regarding their respective conpanies, including
materi al, non-public information such as financial performance
and pendi ng corporate deals, that they relied upon in making
securities transactions in Ankor and Neoware" in violation of 18
US C 8§ 371. Indictnment at 5.

Conspiracy is "an agreenent, either explicit or
inmplicit, to commt an unlawful act, combined with intent to
conmt an unlawful act, conbined with intent to commt the

underlying offense.” United States v. Kapp, 781 F.2d 1008, 1010

(3d Gir. 1986). "To establish a conspiracy, the governnent nust
show. (1) a unity of purpose between two or nobre persons; (2) an

intent to achieve a conmon goal; and (3) an agreement to work



together." United States v. Helbling, 209 F.3d 226, 238 (3d GCr.

2000).® Because direct evidence of such an agreenent rarely

exi sts, a conspiracy nmay be proven by indirect and circunstanti al
evidence. Brodie, 403 F.3d at 134. Thus, "the existence of a
conspiracy can be inferred 'fromevidence of related facts and

ci rcunstances fromwhich it appears as a reasonabl e and | ogica
inference, that the activities of the participants ... could not
have been carried on except as the result of a preconceived
schene or common understanding.'" Kapp, 781 F.2d at 1010
(quoting United States v. Ellis, 595 F.3d 154, 160 (3d Cr.

1979)) .
The Governnent nust al so show that the alleged
conspirator has "at |east the degree of crimnal intent necessary

for the substantive offense itself." United States v. Feola, 420

US 671, 686 (1975). A crimmnal violation of Rule 10b-5
requires the Governnent to prove that the defendant acted

willfully and wwth an intent to defraud or deceive. See United

States v. O Hagan, 521 U. S. 642, 656 (1997); 15 U.S.C. § 78ff(a).

Thus, when the Governnent charges a defendant with conspiracy to
commt securities fraud, it nust show that the conspirators had
the specific intent to exchange material, non-public information

and to trade on that information.

® The Governnent nust al so prove an overt act in
furtherance of the conspiracy. On this record, it is clear that,
if there was a conspiracy, the e-mails between Sands and Heron,
as well as sone of their trades, would be acts in furtherance of
it. We therefore concentrate our analysis on the question of
whet her a conspiracy exi sted.



It is no defense to the crime of conspiracy "that the
ends of the conspiracy were fromthe very inception of the

agreenment objectively unattainable.” United States v. Hsu, 155

F.3d 189, 203 (3d Cir. 1998) (quoting United States v. Jannotti,

673 F.2d 578, 591 (3d G r. 1982) (en banc)). Nor is it relevant
that the underlying crinme was |egally inpossible, so long as the

conspirators intended to conmt it. See United States v. Bosch,

914 F.2d 1239, 1241 (9th Gr. 1990). Here, Kevin Heron was an
attorney who was responsi ble for ensuring Ankor's conpliance with
civil and crimnal securities laws. W nust, therefore, assune
that he was famliar wth the statutory and regul atory
[imtations on insider trading and the rel evant jurisprudence.
| f Heron woul d have known that the acts contenpl ated by the
al l eged agreenent did not violate the securities |aws, there
coul d have been no conspiracy because Heron could not have had
the specific intent to conmt the underlying crine.

The crine of insider trading® is conmitted when a
corporate insider who has material, non-public information trades

on that information without first disclosing it. Cady, Roberts,

40 S.E.C. at 911. One who is neither an insider nor a fiduciary
has no duty to disclose information to the sharehol ders of the
corporation and so cannot commt a crine by failing to do so.

Chiarella v. United States, 445 U. S. 222, 229 (1980). The duty

to disclose arises not fromthe nmere possession of material, non-

® Insider trading is not, in fact, a separate crime,
but is a type of securities fraud. See In re Cady, Roberts &
Co., 40 S.E.C. 907 (1961). Nevertheless, we refer to it this way
to distinguish it fromother varieties of securities fraud.
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public information, but fromthe fiduciary relationship to the
conpany or the shareholders. |1d. at 227.

The situation alleged in the conspiracy count here is
nore conplicated as it involves not trading by the individual who
acquires the information, but by another to whom he provides the
information, the so-called "tipper/tippee" scenario. In that
case, "a tippee assunes a fiduciary duty to the sharehol ders of a
corporation not to trade on material non-public information only
when the insider has breached his fiduciary duty to the
shar ehol ders by disclosing the information to the tippee and the
ti ppee knows or should know that there has been a breach.” D rks
v. SEC, 463 U. S. 646, 660 (1983). Unless "the insider personally
will benefit, directly or indirectly, fromhis disclosure,” there
is no breach of fiduciary duty in the disclosure and, therefore,
no derivative breach for the tippee. 1d. at 662.

Al t hough an indictnent need only charge that the
def endant satisfies each elenent of the offense, where an
i ndi ct ment describes the crime with greater specificity the
Gover nnment nust generally prove the crine described, not a

generic violation of the statute. See, e.qg., United States v.

Hoover, 467 F.3d 496, 502 (5th Cr. 2006) ("[When the governnment
chooses to specifically charge the manner in which the
defendant's statenent is fal se, the governnent should be required

to prove that it is untruthful for that reason."); United States

v. Baker, 227 F.3d 955, 961 (7th Gr. 2000) ("[I]f an indictnent
mekes a fact or a manner of commtting an offense material to

that offense, that fact or manner nust be proven, not a

11



substantially different one.”). This requirenent is intended
both to allow a defendant to properly prepare the case for tria
and to scrupul ously protect the defendant's Doubl e Jeopardy
rights.

Here, the Governnent has charged that Heron and Sands
conspired to "exchange information regarding their respective
conpani es” and to use that information to nake trades in the
securities of those conpanies. To exchange, in this context, is

to "give and receive reciprocally." V Oxford English D ctionary

503, def. 2 (2d ed. 1989). W are dealing with tipper/tippee
liability, so the exchange is a key el enent of the agreenent
because it ensures that the tipper receives sone benefit fromhis
action. Wthout that benefit, there could be no insider trading
on these facts, so the bi-directional exchange of information
bet ween Heron and Sands is an operative el enent of the offense
that the Governnent nust prove.

Thus, in order for the Governnent to have proven the
i ndicted offense, it nust have shown beyond a reasonabl e doubt
that Heron had the specific intent to both give to and receive
from Sands material, non-public information and that they reached
an agreenent to exchange such information. The Governnent mnust
al so have shown that the informati on was exchanged with the
intent that the tippee would trade on it. Since without a trade
there could be no insider trading, then without an intent to

trade, there can be no conspiracy. *°

' The crine of securities fraud requires a trade. See
(continued...)
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General ly speaking, insiders are "officers, directors,

or controlling stockholders."” Cady, Roberts, 40 S.E.C. at 911

O her people whose relationship to the conpany frequently
requires themto be in possession of material, non-public

information may al so be insiders. See Chiarella, 445 U. S. at 227

(l'imting insider trading liability under Rule 10b-5 to
situations involving "the existence of a relationship affording
access to inside information intended to be available only for a
corporate purpose.”) Here, however, no reasonable jury could
find on the record before us that Sands was an insider.

"M . Sands was a part-tine enployee that was doing
sales work primarily in the South Anerican marketplace.” Tr. Day
3, at 65:21-23. It appears that Sands "worked out of his hone."
Id. at 67:23. The record reveals absolutely nothing about the
source of his information, such as it was. Certainly, there is
no reason apparent or deducible fromthe record as to why Sands
woul d have particul ar access for a corporate purpose to
i nformation invol ving corporate earnings and unannounced deal s.
Since the Governnent bears the burden of proving that Sands is an
insider, it nust produce sone evidence to support such an
i nference. Because it has produced none, we nust find as a

11

matter of |aw that Sands was not an insider. | f Sands was not

19C...continued)

15 U.S.C. 8 78j(b) (requiring that fraud be "in connection wth
the purchase or sale of any security"). Thus, conspiracy to
commt securities fraud nmust include an intention to trade.

Y1t is, of course, possible that Heron was aware of
other facts that would make Sands an insider. Because the record
(continued...)
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an insider, he cannot be a tipper and, consequently, Heron cannot

be a tippee. See Dirks, 463 U S. at 660.

We next exam ne the evidence that Heron and Sands
reached an agreenent to conmt an illegal act. The Governnent's
evi dence of Heron and Sands's shared intention and agreenent to

commt securities fraud is twofold: the trades Heron and Sands

12

made'® and a series of e-mmils they exchanged. ** The Gover nnent

14

i ntroduced twenty e-mails between Heron and Sands. These e-

mai | s do not reveal any trades, intended or actually conpleted,

5

that are not otherwi se reflected in the record, *®* so any intent

to trade in the securities of each other's conpani es nust be

H(...continued)

is silent on that question, however, to find that Heron believed
Sands was an insider would require the jury to engage in the sort
of unfounded speculation that is inconpatible with the need to
find Heron guilty beyond a reasonabl e doubt.

2 1n addition to Heron's trades in Ankor, about which
we will have nmuch to say later, the Governnent introduced
evi dence of two trades Sands made in Ankor: he sold 500 shares on
April 15, 2004 and he sold 500 shares on June 4, 2004. There is
no record evidence of Sands purchasi ng Anrkor securities, though
the e-mails give the strong i npression that he owned shares at
some point. The Governnment also introduced evidence that Heron
sold 2,100 shares of Neoware on Septenber 16, 2003. He then
purchased a total of 9,000 shares of Neoware between April 6,
2004 and May 10, 2004.

3 Notably, although Sands had already pled guilty to a
separate indictnent, he did not testify at trial.

¥ These were Government exhibits 13, 22, 25-28, 31
35, 40, 48-53, 56, 63, 69, 71, and 72.

> Governnent exhibit 56 does include Sands's statenment
that he has "made sone acquisitions in nwe" (Neoware's ticker
synbol ). For purposes of the conspiracy count, however, we are
not concerned with Sands's trades in Neoware since those are not
alleged to be -- nor could they sensibly be -- the object of the
conspiracy charged here.
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inferred fromconduct -- specifically, the trades thensel ves.
The record includes only two trades that Sands made in Ankor: a
sale on April 15, 2004 and a sale on June 4, 2004. Neither of
themis preceded by any negative information, material or
ot herwi se, from Heron. 1|ndeed, although both of Sands's record
transactions are sales, the record does not reflect that Heron
ever conmuni cated any negative information about Ankor to Sands.
There is, therefore, no evidence in the record that Sands ever
traded or intended to trade on information he received from
Heron. Wthout that evidence, Sands cannot have conspired to be
a tippee.

Because as a matter of law on the record before us
Sands could be neither a tipper nor a tippee, and because we nust
infer fromhis position that Heron was aware of the rel evant
securities |laws, there can be no conspiracy. Because Heron woul d
have known that Sands was not an insider and because there is no
evi dence that Sands ever intended to trade on information he
received fromHeron, no jury could find that Heron intended to
conmt the crime of securities fraud in collaboration wi th Sands.
Heron, in short, could never have had the specific intent to
commt the crime in concert wwth Sands. The CGovernnent's case
was therefore inadequate to support the jury's finding and we
nmust grant defendant's notion for a judgnent of acquittal as to

count |.

C. Counts I1-1V - Securities Fraud

15



During the notion practice in limne, we were at great
pains to ensure that, although it was clear fromthe record that
Heron had vi ol ated conpany policy by trading during bl ackout
periods, the Government could not use that fact to avoid its
burden of establishing all the elenents of a crimnal violation

of the securities | aws. See United States v. Heron, 2007 W

2916196 (E.D. Pa. Cct. 5, 2007); United States v. Heron, Cim A

No. 06-674, Order of Septenber 26, 2007, (docket entry # 88).
Because it appeared fromthe record® that Heron had viol ated
conmpany policy and had traded in Ankor securities while

simul taneously, in his role as Chief Conpliance Oficer,
preventing other insiders fromtrading, we were particularly
concerned that the jury not be allowed to conclude that his
viol ati ons of conpany policy were tantamount to crimnal acts.
To prevent such an inequitable result, we have made -- and
continue to make -- every effort to ensure that the Governnent
has presented sufficient evidence to support each elenent of its
securities fraud counts and is not relying on Heron's generalized

bad acts or shady dealings for conviction. '

“ At the time of these Orders, we were review ng the
docunentary record that the parties presented as attachnents to
their briefs.

" Now that the record is conplete, it is clear that
Heron t ook advantage of his position and sought to profit while
preventing other insiders fromtrading. Conpare, e.g., Gov't ex.
75 (April 28, 2004 e-mail from Heron determ ning that Wn
Churchill, a board nenber, cannot trade because he has materi al
non-public information) with Gov't ex. 106 (showi ng Heron's own
trades on April 27, 2004 and April 30, 2004). Wiile that conduct
is dishonest and could justify disciplinary action by either
Ankor or the Pennsylvania Bar, it is not a per se crimnal act.
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The indictment alleges insider trading based on Heron's
trades during three periods in 2003 and 2004. As discussed
above, in order to convict Heron the Governnent nust have proven
for each count that Heron was an insider, ** that he was in
possession of material, non-public information at the time of his
trade, and that he willfully traded on the basis of that

i nformati on.

1. Count Il - Cctober, 2003

The Governnent's allegations in Count Il deal with a
series of purchases Heron made in October of 2003. Between
Cctober 15 and Cctober 17, Heron bought 4,000 shares of Ankor
stock at an average cost of $16.5175 per share. Gov't ex. 103.
On Cctober 31, Heron sold ten options contracts, specifically
January 15 calls, ' at $510 each. Gov't ex. 106. On Novenber 3,
Heron sold ten nore January 15 calls, again at $510 each. 1d.
Al 'so on Novenber 3, Heron sold 2,000 shares of Ankor stock at an
average price of $19.395. |d. The next day, he sold an

addi tional 1,000 shares at an average price of $19.5445.

' Heron never made any serious argument that he was
not an insider. On the record before us, a jury could certainly
have determ ned that he was an insider at all relevant tinmes, so
no further discussion of that issue is necessary.

Y A call gives the purchaser the right to purchase the
underlying stock fromthe seller at the specified strike price,
here $15.00 per share, at any tine before the third Friday of the
expiration nmonth, here January, 2004. Thus, by selling these
calls, Heron gave the purchaser the right to acquire 1,000 of his
Ankor shares at $15.00 per share at any tinme between Cctober 31,
2003 and January 16, 2004. For purposes of analyzing Heron's
trades, it makes sense to think of the sale of a call simlarly
to the sale of the underlying equity.

17



The CGovernnent identifies two potential material, non-
public facts that were available to Heron at the tinme of those
trades: information related to an SEC comment revi ew and
i nformati on about Ankor's earnings for the quarter ended
Sept enber 30, 2003. W discuss the SEC conment review first.

At sone tinme during 2003, ASI, a Korean conpany in
whi ch Ankor had an interest, restated its earnings for the
previous three fiscal years because of a msinterpretation of
proper U.S. accounting principles in converting their financial
statenments from Korean accounting principles. Tr. Day 1, at
13:12-22; CGov't ex. 12. The SEC sent Ankor a letter questioning
whet her this restatenment would have a material inmpact on Ankor's
past financial statements. Tr. Day 1, at 13:12-17. Wen it
received this letter fromthe SEC, Ankor did not informthe
public about the SEC s questions. Tr. Day 2, at 14:5-14.

On Cctober 2, 2003, Ankor's Audit Conmmttee net to
di scuss the SEC conment review. Gov't ex. 12. Heron was present
at that nmeeting. [d. at 2. At the neeting, Ankor's accounting
firm Pricewaterhouse Coopers, took the position that ASI's
restatenment "would have no material inpact on [Ankor]'s financial
statenents.” [d. at 1. As a result, the Audit Commttee agreed
to a proposed response to the SEC, formally taking the position
that Ankor did not need to restate its earnings. Id. The SEC,
after it received Ankor's response, determ ned that no

restatenent was required.® Tr. Day 2, at 14:15-20. Ankor did

1t is not clear fromthe record when exactly this
(continued...)
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not issue a press release about the SEC s review after it
received word that no restatenent woul d be necessary. 1d. at
14: 21- 15: 5.

First, because the SEC s review itself had never been
di scl osed to the market, the SEC s determ nation that no
restatenent was required could not have been material. |[|ndeed,
if it had been material, Ankor woul d have been obliged to report

it on SEC Form8-K. See, e.qg., SECv. Censtar-TV GQuide Int'l,

367 F.3d 1087, 1098 (9th G r. 2004). |If anything, the SEC s
determ nation would nerely have returned the situation to the

status gquo ante.? The Chair of Ankor's Audit Conmittee, Janes

Zug, testified that the SEC s determ nation that no revi ew was

necessary was not significant. Tr. Day 2 at 35:3-7. Investors
who were unaware of any possibility of a restatement coul d not

consi der the news that no restatenent was necessary to have

22

altered the total mx of informati on avail able to the narket.

If the SEC s final determ nation that no restatenment would be

29(...continued)

happened in relation to Heron's trading.

2l The Government coul d have argued that, during the
pendency of the SEC s review, those who knew about the
i nvestigation were in possession of material, non-public
information. Such an argunent, however, does not support the
Governnent's case here. |If the pendency of the investigation
were material information, it would clearly be negative. The
al l egedly fraudul ent transactions are buy-side transactions,
indicative of Heron's positive view of the conpany. Because the
transactions are contrary to the information Heron woul d have
possessed, he could not reasonably be found to have traded on the
basis of this information in nmaking those transactions.

2 \\ere it otherw se, newscasts would daily be filled
wWith reports of people who had not di ed unexpectedly.
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requi red was not material, Ankor's approval of its response to
the SEC, which was sinply an argunent that no restatenment should
be required, also cannot have been material. Thus, no rational
jury could have found that Heron possessed material, non-public
information or that he traded on the basis of that information.
Heron's e-mail to Sands of Cctober 15, 2003 also fails
to denonstrate that the infornation is material . See Gov't ex.
13.%° "[T]he fact that defendant ascribed significance" to the
SEC cl earance, see Gov't Resp. at 13, does not nmake it material.
Because Heron knew the SEC review was underway, he is far nore
likely to be interested in the clearance than a non-insider
investor. Further, we cannot allow a determ nation that a
def endant traded on particular information to stand in as a
surrogate for the materiality inquiry. Doing so would
effectively eviscerate any materiality requirenment since
def endants nust also trade on the information in order to face
liability. |If the very fact of a trade were dispositive evidence
of materiality, there would be no need for a separate materiality

inquiry. Thus, even if Heron traded on the basis of the SEC

22 |t appears that Heron is discussing the SEC
cl earance as a possi bl e explanation of Ankor's good perfornmance

t hat norni ng when he says "word nust be out!!!"™ W note in
passing that this is strong evidence that Heron believed
i nformati on about the SEC revi ew had been | eaked. |If he believed

the information was public, even if that belief turned out to be
i ncorrect, he cannot have had the requisite intent to deceive.
Because we must nake every reasonable inference in favor of the

Governnent, however, we will not decide the notion on this basis
since it requires an inference -- albeit an extremely reasonable
one -- as to the neaning of Heron's e-mail.
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cl earance, such a trade would not constitute securities fraud
because the information was not material .

The Governnent al so argued that Heron had material,
non- public i nformati on about Ankor's positive results for the
quarter ended Septenber 30, 2003. On Cctober 27, 2003, Ankor
announced very positive results for its third quarter, declaring
it "a landmark quarter.” Gov't ex. 17. |In response, Ankor's
stock rose nearly 20% Tr. Day 2, at 63:9-13.

There is no direct evidence that Heron was aware of
material details of third quarter financials at the time he made
his trades.* Rather, the Governnent relies on circunstantial
evidence that it clainms shows that Heron generally knew the
quarter's results by the 15th of the next nonth. In particular
Heron's direct supervisor, Ken Joyce, Ankor's CFO, testified that
"somewhere around the 15th" of the next nonth, he would
"probably" know the unaudited results. Tr. Day 2 at 116:2-9.
The 15th of the follow ng nmonth was the time that Ankor woul d
typically provide the quarterly results to their auditors for
review. |d. at 116:5-9. Joyce never testified that at that
poi nt Heron woul d know the unaudited results. Indeed, according
to Joyce, Heron's involvenent was primarily with the creation of
the press rel ease that woul d acconpany the public announcenent of
the results and so Heron typically did not becone involved until

the press release was being witten. |d. at 116:13-117:11

 This is in contrast to counts Il and IV where the
Governnent introduced many e-mails that Heron received that
contain the allegedly material information at issue.
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Nei t her Joyce nor anyone else testified that, as a matter of
course, Heron would review the unaudited financial data before
the process began of drafting the press release. *®

Further, a |l ook at the record evidence fromlater
quarters creates a reasonabl e doubt that even Joyce hinsel f would
al ways®® have had an accurate assessment of the quarter's
financials by the afternoon of the 17th. * At the end of the
first quarter of 2004, Ankor was trying to decide whether it
needed to pre-announce the likelihood that it would mss its
gui dance for the quarter. It was not until the norning of Apri
16 that it becane clear that no pre-announcenent was necessary,
see Gov't ex. 62, and it was not until the afternoon of the 19th
that materials with detailed financials were ready for mailing to
the Audit Commttee, see Gov't ex. 65. |If not even Ken Joyce

al ways had accurate financial data by the 17th of the nonth and

in the absence of any evidence tending to show that Heron had the

> While a jury could reasonably infer that Heron coul d
have accessed the financial data, there was no business reason
for himto have reviewed it by the 17th. It would, therefore, be
naked specul ation for the jury to conclude that he had actually
obtained the information by then in the absence of any evi dence
specifically supporting that concl usion.

 In order for a jury to find guilt beyond a
reasonabl e doubt on the basis of this evidence, it would need to
be able to find that Heron routinely had material financi al
information by the 17th day of the nonth following the end of a
quarter. Such a finding on this evidence would be objectively
unr easonabl e.

" Heron's last trade on the 17th was at 1:53:32 p. m
EDT. Gov't ex. 103. 1In 2003 and 2004, Joyce's office was in
Chandl er, Arizona. Tr. Day 2, at 186:14-22. Because Arizona is
in the Mountain Tinme Zone, but doesn't observe Daylight Savings
Time, that trade woul d have taken place at 10:53 a.m local tine
i n Chandl er.
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information on this particul ar occasion, there is no basis for an
i nference that Heron had accurate data on the quarter's
financials when he traded in Cctober of 2003.

The Government, citing United States v. Henke, 222 F.3d

633 (9th GCir. 2000), urges us to find that Heron's trading
patterns al one are sufficient evidence to support a finding of
guilt beyond a reasonabl e doubt on count Il. In Henke, however,
t here was no question about whether the defendant knew of the
material, non-public information. See id. at 639 ("[T]he jury
heard evidence that he sold a portion of his stock after |earning
of Cal Mcro's false revenue reporting schenme and that his sudden
decision to "diversify' his portfolio cane after receiving this
information."). Thus, the trading pattern itself was evi dence
that the defendant traded on the material, non-public

i nformation, not that he possessed it. Indeed, our Court of
Appeal s has specifically held that suspiciously timed trades are
not, by thensel ves, adequate evidence of securities fraud. See

Burlington Coat Factory, 114 F.3d at 1424 ("[Insiders] will trade

[ company] securities in the normal course of events. W wll not
infer fraudulent intent fromthe nmere fact that sone officers
sol d stock.").

The fact that Heron profited at a tinme when it is
possi bl e that he had material, non-public informtion does not
relieve the Governnent of its burden of proving that he actually
possessed that information at the tine of his trades. Because

there is no evidence fromwhich a reasonable jury could concl ude
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beyond a reasonabl e doubt that he had such information, we mnust

grant defendant's notion as to count I1.

2. Count [Il - April, 2004

Count |11 addresses trades Heron made in April of 2004.
The situation here is sinpler. The Governnent chall enged a
series of sell-side®® transactions made throughout the course of
the nonth. In order to convict, however, the jury needed only to
determine that a single transaction violated the securities | aws.
| f such a determ nation was reasonable as to at |east one
transaction, we nust uphold the jury's verdict. ?

On the evening of April 22, 2004, Kevin Heron received
by e-mai|l the draft end-of-quarter press release and the conplete
financial presentation that was to be nade to the Board of
Directors. Gov't exs. 66 & 67. On April 23 and 26, *® Heron sold

a total of 3,000 shares of Ankor stock, purchased seventy puts,

28 By sell-side, we mean transactions that seek to
reduce Heron's future exposure to Ankor equities by either
reducing his holdings in the equity itself or taking option
positions that allow himto effectively Iiquidate sone of his
hol dings on previously agreed terns. This can be acconpli shed,
of course, not only by selling the equity, but also by selling
calls or by purchasing puts. Because all of these transactions
reduce the investor's effective holdings, they are an appropriate
reaction, inter alia, to a belief that the equity price wll
decl i ne.

2 At sentencing, it will be inportant to know exactly
whi ch transactions were fraudul ent because the Sentencing
Qui delines -- advisory though they may be -- take account of the
amount of fraudul ent gain. Rather than attenpt to resolve al
those issues now, we invite the parties to submt further
briefing focused on applying our rulings here to the proper
cal cul ati on of Heron's Cuidelines range.

% April 24 and 25 were a Saturday and Sunday, so the
mar ket s were cl osed.
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and sold thirty calls. On the norning of April 27, Anmkor issued

the press release, which was largely identical to the draft Heron
had seen on April 22. See Gov't ex. 70. Ankor's stock closed on
t hat day down nore than 31% fromits close the previous day. Tr.
Day 2, at 66:12-20.

Those facts al one were sufficient for the jury to find
that Heron commtted securities fraud. There is no reasonable
argunent that the draft earnings press release, which is
identical in all inportant particulars to the press rel ease that
actually went out, is not material. Although the information in
it is not definite, it certainly alters the total m x of

information available to an i nvestor, and reasonabl e investors

woul d include such a draft -- particularly one so close in tine
to the actual release -- in their decisions about whether to buy
or sell. That the market reacted so dramatically when the press

rel ease was issued is further confirmation of the information's

1

materiality.® Al though reasonable mnds could differ about

whet her the Governnent proved that Heron traded on the press

2

release,® it was not irrational for the jury to discredit

3 |1t cannot be the case that materiality can only be
neasured at the tine of public release. |If that were proper,
pre-rel ease informati on could never be nmaterial and there could
be no such thing as information that was both material and non-
public. |If any pre-release information could ever be nmaterial,
it would be a draft press rel ease whose subsequent publicati on,
W thout significant delay or alteration, causes such a strong
reaction in the market.

%2 Heron argued that he was engaged in a
di versification strategy that happened to coincide with a period
of poor performance for Ankor. First, we cannot consider that
argunment because the only evidentiary support for it was produced
(continued...)
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Heron's clainms of diversification and find that the earnings
rel ease notivated his trades. The concentration of the trades in
the small w ndow between Heron's acquisition of the material,
non-public information and its public release, as well as the
sudden increase in options trading, both permt an inference that
Heron's tradi ng was done on the basis of the material, non-public
information. Finally, the jury could infer that Heron, who was
wel| aware that trades such as these violated the securities
| aws, acted with the intent to deceive.

Thus, we nust deny Heron's notion with respect to count

3. Count IV - NMay-July, 2004

Count |V presents the issues of materiality,
notivation, and intent nost pointedly. |In evaluating Heron's
notion with regard to this count, we nust exam ne three
significant issues: (1) could a reasonable jury have found, on
t he evidence presented, that Heron possessed naterial, non-public
i nformati on when he traded; (2) could a reasonable jury have
found that he traded on the basis of that information; and (3)

could a reasonable jury have found that Heron did so with the

(... continued)
in Heron's own case, after the Rule 29 notion. Second, the jury
was certainly free to disbelieve that account of the reason
behi nd Heron's tradi ng and conclude instead that the materi al,
non-public information was a powerful notivator for his trades.
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requisite intent to deceive. Before we begin that exam nation
we review briefly the rel evant charged conduct in count V. *

Bet ween May 20 and June 23, 2004, Kevin Heron sold a
total of 17,000 shares of Ankor stock. During that same peri od,
he sold seventy calls and bought 200 puts. At that tinme, Ankor
seni or managenent was concerned with two major issues: (1)
results for the second quarter of 2004 that woul d be
significantly bel ow the guidance Ankor had previously announced,
and (2) the final stages of negotiating a deal to acquire
Unitive, a privately-held sem conductor conpany. Before the
mar ket s opened on July 1, 2004, ** Ankor announced that earnings
per share and gross margins for the second quarter would both be
significantly bel ow the gui dance the conpany had previously set.
Gov't ex. 100. The stock dropped 29.2%that day. Gov't ex. 103.
Al t hough the Unitive transaction had been in negotiations for a
nunber of nonths, see Tr. Day 2, at 29:20-30:9, it was not
announced until the norning of July 21, 2004. Gov't ex. 101.
That day, the stock fell 9.68% CGov't ex. 103.

a. Materiality

In exam ning materiality, courts nust bal ance
investors' desire for information with the unavoi dable reality

that corporate insiders will always have greater access to

%3 As we noted above, the jury's verdict nust stand if
there is at |east one transaction that neets these criteria. The
Gover nment need not prove that all the charged transacti ons were
f raudul ent.

% The final decision to pre-announce was made on June
30, 2004. See Gov't ex. 99.
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i nformation than outside investors. As an exanple, Ken Joyce
testified that the financial group essentially produced the
financial statenents for a quarterly report every nonth. Tr. Day
2, at 113:23-114:6. Thus, at any given tine, Joyce has financial
information that is between one and three nonths nore current
than the information the public has. Wre we to hold that all of
this information is material, the result would be that Joyce
coul d never safely trade in Ankor securities because he woul d

al ways have material, non-public information. Not only is such a
result undesirable, our Court of Appeals has nmade cl ear that
because many executives are conpensated at |east partially in
conmpany stock, such a result would hold themto an unreasonabl e
standard and woul d be an inproper reading of the law.  See

Burlington Coat Factory, 114 F.3d at 1424.

Further conplicating matters in this case is that Heron
was, as Chief Conpliance Oficer, responsible for making certain
materiality determ nations for the conmpany. Anong his job duties
was to hel p determ ne when Ankor was required to make public
di scl osures, see Gov't ex. 96, and to notify insiders when they
were allowed to trade, see Tr. Day 3, at 60:1-61:16. Although
Heron nmade these determ nations by interpreting the same
statutes, regulations, and jurisprudence that we exam ne here,
his determ nations were not dispositive for at | east two reasons.
First, because "[i]t is enphatically the province and duty of the

judicial departnment to say what the lawis,” Marbury v. Mdison,

5 US (1 Cranch) 137, 177 (1803), the courts have not and cannot

cede their responsibility for making these determinations to the
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executives of private sector corporations. Second, and perhaps
nore inmportantly, Heron is interpreting the |aw for the purpose
of protecting Ankor and its officers and directors fromcivil

| awsuits and potential civil and crimnal liability. As such, he
has every interest in interpreting the | aw conservatively and
erring on the side of disclosure and restricted trading. Thus,
the finder of fact cannot presune that, if Heron deenmed sonet hing
material for purposes of determ ning whether to disclose or

trade, it must al so have been material for purposes of subjecting

Heron to crimnal sanctions. ®°

Though Heron's decision to trade,
whi | e sinmul taneously barring others with the sanme information
from doi ng so, offends our sense of fair play and honest dealing,
it does not in any way alter our calculus with respect to whether
his actions crimnally violated the securities |aws.

Wth those caveats, and recalling our discussion of
materiality above, we | ook at the particul ar evidence of
material, non-public information here. As of May 18, 2004, the
Unitive transaction was still under negotiation and Heron was
unaware of when it was scheduled to be announced. See Gov't ex.
82. Aside fromthe existence of negotiations, there is no
evidence in the record fromwhich the jury could have found that

6

the transaction was material at that point.* James Zug, who

% Heron's determinations are, of course, relevant to
i ssues regarding his scienter.

% 1f, for exanple, the Governnent had introduced
financial projections for the Unitive deal that Heron had prior
to that date, the jury would have been able to eval uate those
projections under the materiality standard. Because the

(continued...)
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hi nsel f traded on May 19, al so believed the information was not
yet material. See Tr. Day 2, at 29:23-25. Since Heron was
required to preclear Zug's trade, he must al so have believed the
transaction was not yet material. See id. 117:22-119:3.

By June 3, Ankor had put a trading restriction in
pl ace®” because of concerns that certain insiders night have
mat erial, non-public information about the Unitive deal. See
Gov't ex. 89. The trial record does not reveal what had changed
bet ween May 19 and June 3 that warranted the inposition of a
trading restriction.® Indeed, the only record evidence that any
Ankor insider had material, non-public information about the
Unitive deal on June 3, 2004 is the existence of the trading
restriction. W held repeatedly in pre-trial notion practice
that the existence of a trading restriction was not, by itself,

sufficient evidence that Heron or anyone el se actually had

%(...continued)
Gover nnent i ntroduced no such evidence, there is no factual basis
for a finding of materiality.

% W know fromthe pre-trial nmotions that this trading
restriction began on May 24, see Heron, 2007 W. 2916196 at *4,
but there is no evidence in the trial record that reflects this.

¥ 1t is, of course, not unusual that a deal would not
be material for purposes of securities fraud at one point in tine
but woul d becone material |ater. Because definiteness is
relevant to materiality, as the deal's ultinmte concl usion
becones nore likely, and as information about it becomes nore
detailed, there is nore reason to find that information about the
deal is material. A jury's determ nation of exactly when that
happens, however, nust be supported by the evidence. The jury
cannot sinply assunme that the deal grew nore definite at a
steady, linear pace throughout the negotiation period. Because
there is no evidence in the record that explains how or when the
deal becane nore definite during this period, a finder of fact
cannot determ ne when or if it becane nmaterial before June 10,
2004.
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mat erial, non-public information. Heron, 2007 W. 2916196 at *2.
Because that trading restriction is the only evidence in the
record of the Unitive transaction's materiality prior to the
afternoon of June 10, our earlier ruling conpels a finding that
t he deal was not material prior to that date.

On June 10, 2004, Kevin Heron received an e-mail from
Ken Joyce containing materials for a teleconference with the
Board of Directors at which the Unitive deal was to be discussed.
Gov't ex. 93. That presentation included detailed financi al
projections related to the deal. As Joyce summarized, the dea

woul d "conpress[] gross margins in both 2004 and 2005 but [woul d]

significantly benefit future years.”" 1d. Although the deal was
still indefinite at this point, a jury could certainly conclude
that this information was material. This report is, in fact,

significantly nore detailed than the press rel ease that Ankor

i ssued once a definitive agreement was signed. Thus, for

pur poses of our analysis, we find that the jury could reasonably
have concluded that after the afternoon of June 10, 2004, Heron
had material, non-public informtion about the Unitive deal.

The Governnent al so argues that Heron had material,
non-public information related to Ankor's eventual decision to
pre-announce its failure to neet earnings targets for the second
quarter. In the same June 10 e-mail from Ken Joyce that included
projections regarding the Unitive transaction, Joyce raised the
possibility that Ankor would mss its guidance for the second
quarter. Gov't ex. 93. That concern was di scussed at the board

neeting the next day, see Gov't ex. 94, but the board apparently
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deci ded that further study was necessary. |ndeed, four days

| ater, Joyce said, "I amconfident we have made the right

deci sion to delay any announcenents until we have a better view
of the 2 forecast." GCov't ex. 97. The conpany's managenent
team went back and forth on the question of whether a pre-
announcenment was necessary until June 30, when it finally decided
to pre-announce. See CGov't ex. 99. On July 1, Ankor issued its
pre-announcenent. As we have noted above, the market did not
take this devel opnent well.

As of June 10, Ankor did not consider the early stage
financial projections sufficiently reliable to act on them If
Ankor had information that nade prior disclosures msleading, it
woul d have been obliged to disclose that information. See SEC
Form 8-K. At the board neeting, Ankor cane to the concl usion
that the information it had was not sufficiently definite to
warrant disclosure. |If they were correct, the information was
imuaterial as a matter of law * As the Government introduced no
evidence that would allow the jury to assess the reliability of
the projections as they existed on June 10 and 11, there is no
basis for determ ning that Ankor's managenent team was m st aken

in this conclusion.?

% |ndeed, even if their determination was incorrect as
a matter of law, so |l ong as Kevin Heron reasonably and in good
faith believed it was proper, that woul d defeat scienter

“ W note further that, because we have already
determ ned that the Unitive transaction was nmaterial after June
10, 2004, the potential pre-announcenent need not be material to
support the jury's verdict with regard to transactions after that
date. There is no evidence that Heron was aware of the second
(continued...)
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We conclude, therefore, that a reasonable jury could
find that Heron was in possession of material, non-public
information fromthe afternoon of June 10, 2004 until July 21

2004 when the Unitive transacti on was announced.

b. Mbti vati on

Havi ng determ ned that a reasonable jury could have
found that Heron had material, non-public information after June
11, 2004, the next question is whether the jury could have found
that his trades were based on that information. Exactly how to
interpret that elenment of an insider trading violation has been
t he subject of nuch dial ogue between the courts and the SEC

The Suprene Court has repeatedly included an el enent
requiring trading "on the basis of" the material, non-public
information in order to make out securities fraud. See, e.qg.,
O Hagan, 521 U. S. at 651-52 ("Under the 'traditional' or
‘classical theory' of insider trading liability, 8§ 10(b) and Rule
10b-5 are violated when a corporate insider trades in the

securities of his corporation on the basis of material, non-

public information.") (enphasis added). 1In pre-trial

subm ssions, the Governnment urged us to instruct the jury that a
trade was on the basis of material, non-public information if
that information was "a factor, however small, in the insider's
decision to buy or sell."™ Gov't Prop. Jury Insts. (docket entry

# 100) at 49. By contrast, Heron urged us to charge the jury

(... continued)

guarter pre-announcenent issue before June 10.
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that "the information nmust have been a significant factor in the
def endant's decision to buy or sell securities.” Def. Prop. Jury
I nsts. (docket entry # 106) at 24. W adopted the latter
approach, finding that the Governnent's proffered instruction
woul d effectively render the "on the basis of" requirenent a
nullity.* W read the Supreme Court's statenments to require an
inquiry into the defendant's notivation for making particul ar
trades and a determ nati on beyond a reasonabl e doubt that those
trades were caused, at least in significant part, by the inside

i nformati on.

Because a finding that trades were nade on the basis of
particular information requires the jury to get inside the mnd
of the defendant, the Governnment will nearly always be forced to
prove this elenent by circunstantial evidence. Cenerally
speaki ng, the trades thenselves will represent the nost

significant evidence in this regard. ** Wen an insider who is in

*I I ndeed, the SEC has gone so far as to issue a rule
that an investor trades on the basis of material, non-public
information so long as he or she is aware of the information at
the tinme of the sale. 17 C.F.R § 240.10b5-1(b). The rule
offers an affirmative defense when the investor had adopted sone
binding plan to trade prior to | earning of the infornation.

What ever the potential value of this rule in civil cases, it
should be clear that its use is inappropriate in crimnal cases.
The rul e takes an elenment of the crinme, presunes it against the
def endant, and effectively converts it to an affirmati ve defense.
This sort of shifting of the burden of proof is at war with

settl ed notions of Due Process in crimnal cases. See In re
Wnship, 397 U S. 358, 363-64 (1970).

*2 (Cbvi ously, where there is other evidence probative
of an investor's notivation to trade, the trades thensel ves wl|
becone less inportant. Here, the jury was asked to infer Heron's
notivation exclusively fromthe trades thenselves, so we nust
exam ne the trades closely.
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possession of material, non-public information appears over tine
to have an uncanny ability to predict the vicissitudes of the
market, the jury nmay permssibly infer that the information is a
factor in the trades. "The larger and nore profitable the
trades, and the closer in time the trader's exposure to the
[inside information], the stronger the inference that the trader

was acting on the basis of inside information." SEC v. G nsburg,

362 F.3d 1292, 1299 (11th Cr. 2004).

Such an inquiry, however, mnust be undertaken in the
context of the investor's overall trading pattern. \ere the
trading after the acquisition of material, non-public information
does not differ significantly fromthe tradi ng beforehand, that
reality will tend to rebut the inference of trading on the basis
of the information. Simlarly, if an investor nakes trades that
are inconsistent with the material, non-public information, then
that wll also weigh against a finding that other trading
consistent® with material, non-public information was on the
basi s of such information.

Heron's trades on June 10, 2004 all take place before
his recei pt of Ken Joyce's e-mail, so his first trades while
potentially in possession of material, non-public information are
on June 15 and 16. On those two days, he sold a total of 2,100

shares. |If anything, this represents a noderation of his pattern

* This distinction inplies a requirenent that it be
cl ear whether the information is positive or negative. |If the
information is equivocal, it will be very difficult for the
Governnent to prove that it is a factor in the defendant's
trading. Here, it is permssible for the jury to concl ude that
all the avail able non-public information was negati ve.
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of selling. 1In the previous three weeks, Heron had sold 10, 000
shares and engaged in sell-side options trades covering 22,000
more shares.* Heron's sales on June 15 and 16 are quite nodest
by conpari son.

The foll owi ng week, Heron sold an additional 4,000
shares, but he also sold twenty puts.® |If, as the Governnent
argues, Heron knew that Ankor was going to pre-announce in a few
days, this trade was sinply noney thrown out the w ndow. The
twenty puts that Heron owned® each gave himthe right to sel
one hundred Ankor shares at a guaranteed price of $7.50 at any
time before Septenber, 2004. On June 23, Ankor traded at $8.77.
A week | ater, after the pre-announcenment, Ankor was trading at

$5.79. Heron's decision to sell these puts is inconsistent with

* Each option contract covers one hundred shares. In
the three weeks between May 24 and June 11, Heron sold seventy
call s and bought 150 puts. As we discussed above, both the sale
of calls and the purchase of puts reduce his portfolio' s exposure
to the changing price of Ankor and so should generally be treated
as simlar to sales.

* The summary that the Government prepared for the
jury, Gov't ex. 103, excludes this transaction. W wll give the
Government the benefit of the doubt and assune that this was
sinply an innocent mstake, but it is distressing that the only
transaction fromthe rel evant periods that appears to be m ssing
fromthe summary is the one that is contrary to the genera
trading pattern that the Governnment argued Heron was engagi ng in.
Though no chal | enge was nmade, summaries nust be accurate and non-
prejudicial to be admi ssible. Pritchard v. Liggett & Meyers
Tobacco, 295 F.2d 292, 301 (3d Cir. 1961); Daniel v. Ben E. Keith

Co., 97 F.3d 1329, 1335 (10th Cr. 1996).
*® Heron had purchased these puts on June 7, 2004.
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the allegation that he was trading on material, non-public
i nformation. ¥

Heron then executed no trades for two weeks.

Taken in context, Heron's trading for the four weeks
bet ween June 11 and July 9 -- a period when the jury could
reasonably have found that he had negative material, non-public
information -- is far |ess bearish than his trading in the
previous three weeks.

Heron's next trades were on July 14 and 15. On those
two days, he sold sixty puts and bought 500 shares. Because the
material, non-public information Heron allegedly held at that
poi nt was negative, these buy-side transactions are inconsistent
with an inference that he was trading on the basis of bearish
i nformati on.

Taken as a whole, therefore, Heron's tradi ng does not
support an inference beyond a reasonabl e doubt that his trades
were caused in significant part by the material, non-public
informati on he held. Even taken in the light nost favorable to
t he Governnent, these trades are indicative only of a noderately
bearish view of the stock and provide no basis for a
determ nati on beyond a reasonabl e doubt that those bearish views

were caused by the material, non-public information the

“ W do not by any neans suggest that a single
i nconsi stent transaction is an absolute defense to a charge of
insider trading. Were, however, the evidence that the trades
were on the basis of the information is not overwhel mng, the
exi stence of one or nore inconsistent transactions is an
inportant factor for the jury to consider. That is especially so
in this case where the fact of the trade was in the record, but
was hidden fromthe jury by its om ssion fromexhibit 103.
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Governnent alleges Heron had. This conclusion is fortified when
one conpares this trading with the nore aggressively bearish

posi tion Heron had taken before he acquired the information.
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c. Intent
The Government nust al so show that Heron nade his
trades with the intent to deceive. Although, because Heron is
intimately acquainted with the securities laws, this el ement
| argely overlaps with the previous two, it adds one inportant
factor. A reasonable, good faith belief that the information is
imuaterial or public is a defense to crimnal conviction

securities fraud. See United States v. Gross, 961 F.2d 1097,

1102 (3d Cir. 1992). |If Heron can show that he held such a
bel i ef, he nmust be acquitted.

On count |V, there is no evidence that conpels a
finding that Heron acted in good faith. Although Heron could --
and did -- argue that he reasonably believed certain information
was public or not material, the jury found that, with regard to
information that was in fact material and non-public, any trades
Heron made on the basis of that information were made with the
intent to deceive. Nothing in the record suggests that we shoul d
di sturb that determ nation

Because we find that -- during the tine when a jury
coul d reasonably have found that Heron had material, non-public
information -- the Governnment has, as a matter of law, failed to
denonstrate that he traded on the basis of that information, we
will grant Heron's notion as to count |V.

| V. Heron's Mbtion for a New Tri al

Heron al so noves, in the alternative, for a newtrial

under Fed. R Crim P. 33(a). Because there is no claimof newy
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di scovered evidence, such a notion nust be filed within seven
days of the verdict. Fed. R CGim P. 33(b)(2).

Heron made his notion for a judgnent of acquittal at
the cl ose of the Governnment's case-in-chief. Tr. Day 3, at
139:11-13. As noted, we reserved decision on that notion under
Rule 29(b). [Id. at 192:5-21. Heron did not renew his notion at
the close of the defense, see Tr. Day 4, at 180, and nade no oral
notion under Rule 33. The first nmention of a notion under Rule
33 is in Heron's brief in support of his Rule 29 notion, which
was not filed until Novenber 14, nearly a nonth after the jury's
October 19 verdict. On its face, then, the notion is untinely.

Heron's counsel argues that he interpreted our briefing
schedul e for the Rule 29 notion to grant an extension on all
post-trial nmotions. \Wile we could have granted such an
extension, we see no interpretation of our rulings fromthe bench
or inour witten orders in this case that would all ow counse
reasonably to infer that we did so. Neither do we find
convi nci ng counsel s argunent that we shoul d consider the notion
on the basis of excusable neglect. On this record and with such
experi enced counsel, we can only conclude that counsel made the
deci sion for strategic reasons not to nake a Rule 33 notion at
t he conclusion of the trial. Even if counsel has now changed his
m nd about that decision, that does not allow us to suspend the
Rul es of Crimnal Procedure.

Heron's notion for a newtrial, therefore, nust be

deni ed as untinely.
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V. Plain Error

Al t hough we deny Heron's notion for a new trial as
untinely, if the trial was infected by plain error that likely
resulted in the denial of a substantial right, we may consider it
under Fed. R Crim P. 52(b) even in the absence of a notion or
obj ection. *®

A finding of plain error is proper only where "(1) an
error was conmtted; (2) the error was plain; and (3) the error

affected [defendant]'s substantial rights.” United States v.

Stevens, 223 F.3d 239, 242 (3d Cir. 2000) (citing United States

v. O ano, 507 U S. 725, 732-34 (1993)). GCenerally speaking, a
error will be found to affect substantial rights only where the
error was "prejudicial" and "affected the outcome of the district
court proceedings.” dano, 507 U S. at 734. W should exercise
our discretion to correct plain error only where the error
"seriously affect[s] the fairness, integrity or public reputation
of judicial proceedings.” [1d. at 732 (internal quotation
omtted).

There are a nunber of aspects of the conduct of this
trial that we find deeply troubling. Chief anong themis that

the Assistant United States Attorney repeatedly m sstated the

“ Although plain error analysis is usually the

provi nce of the Court of Appeals, the Rule -- which is contained
in the Federal Rules of Crimnal Procedure, not the Federal Rules
of Appellate Procedure -- is not limted to appellate practice.

Where, as here, the case arrives in a fitting procedural posture,
di strict courts have on occasion undertaken plain error analysis
thenselves. See, e.qg., United States v. Harper, 2007 W. 3103240
(Cct. 23 2007) at *11 (Padova, J.); United States v. Zonber, 358
F. Supp. 2d 442, 455 (E.D. Pa. 2005) (Rufe, J.).
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standard for materiality of non-public information during his

cl osi ng argunent . *

An appalling seventeen tines in a little
over an hour, the prosecutor said that the determning factor for
materiality was whether a reasonable investor "would want to
know' the information. Tr. Day 5, at 5:9-10, 6:3, 11:4-5, 11:25-
12: 1, 20:20-22, 23:24-25, 24:3-4, 24:10-12, 24:14-16, 29:13-18,
30:8-9, 31:7-9, 31:21-22, 39:21-25, 42:19-21, 44:25-45:2, 46:15-
18. Indeed, the Governnent continues to use that standard in its
briefing, see Gov't Resp. at 8 ("There is no question that a jury
could rationally find that a reasonable investor would want to
know about the | argest deal in the conpany's history.").

The Governnent's "want to know' standard requires no
finding that our hypothetical reasonable investor would actually
consider the information in deciding whether to invest, a

requi rement the Supreme Court was at pains to include inits

definition of materiality. See TSC Indus., 426 U. S. at 449.

The Government's standard would foreclose all trading by insiders
(or even enpl oyees) of public conpanies, the vast majority of
whom are always in possession of information that investors
"woul d want to know. " Under that expansive standard, information
as trivial and potentially invasive as the health of the CEO s
marriage woul d become material since reasonable investors m ght

"want to know' if he or she is so distracted.

4 Here, because we act sua sponte rather than in
respect to an oral notion, we are not limted to the record as it
existed at the tine of Heron's notion.
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There can be no doubt that such a blatant and repeated
m sstatenent of the applicable lawis error and plain in that it
"seriously affect[s] the fairness, integrity or public reputation
of judicial proceedings.” The chant this prosecutor used was no
slip of the tongue, but a deliberate attenpt to get the jury to
apply a reading of the law far nore favorable to the Government
than that in our jury instructions.

Qur instruction to the jury did, of course, state the
proper standard, but where an inproper standard has been stated
so many times and where neither defense counsel nor the Court
called specific attention to the prosecutor's ni sstatenent, we
must be vigilant to be sure that this m sconduct did not deprive
Heron of his Fifth Amendnent due process rights.

The CGovernnent nade ot her inproper assertions inits
closing as well.® The assertion that, because Heron was "in the
| oop," he knew everything that was going on, see, e.qg., Tr. Day
5, at 5-7, invited the jury to infer that Heron possessed
materi al, non-public information even at times when there was no
evi dence that he did. As we have discussed, the jurisprudence is
clear that a finder of fact cannot assune that certain insiders
al ways possess material, non-public information. Wile this
assertion, by itself, would not create the risk of prejudice, it
deepens any prejudi ce caused by the Governnent's incantation that

liberalized the materiality standard. The Governnment in essence

®® These assertions are discussed at length in Heron's
nmotion for a newtrial. Although we have concluded that his
notion is untinmely, we can and do consider his argunments in the
context of our plain error analysis.
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invited the jury to find that a crime had been commtted any tine
Her on made noney tradi ng Ankor stock.

The Governnent's argunent that "[p]eople |lie because
they are guilty,” Tr. Day 5, at 53:13, again asks the jury to
find Heron guilty w thout considering the elenments of the crines
charged in the indictnment. Indeed, while Heron's fal se
statements to Ms. Rock (such as they were®) might potentially be
probative of scienter, he was not charged wi th nmaking fal se
statements. The CGovernnent attenpted to turn a tiny detail of
its investigation into a basis for guilt, ignoring the clear
pur pose of Fed. R Evid. 404, which excludes this sort of
char act er - assassi nati ng evi dence.

Finally, the prosecutor's decision to resort to nane-
calling in his closing argunment is at best unprofessional and at
worst prejudicial to the adm nistration of justice. During his
closing, the Assistant United States Attorney referred to Heron
as "a common thief,” Tr. Day 5, at 25:15, and to Dr. W, Heron's
expert, as a "hack," Tr. Day 5, at 45:17, 48:15. "The United
States Attorney is the representative not of an ordinary party to
a controversy, but of a sovereignty whose obligation to govern

inpartially is as conpelling as its obligation to govern at all;

®L The Governnment argued that, when Heron told Ms. Rock
he had not traded, he neant that he had never traded in Ankor
stock. That an attorney whose trades in Ankor during a one year
period span five pages in the record would intentionally tell an
agent of the SEC that he had never traded in Ankor securities
strains credulity. Nevertheless, it is clear that he made
incorrect statenents to the SEC and the jury was free to
interpret those msstatenments as intentional or inadvertent as it
saw fit.
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and whose interest, therefore, in a crimnal prosecution is not
that it shall win a case, but that justice shall be done."

Berger v. United States, 295 U S. 78, 88 (1935). The only reason

to resort to the kind of tactics the prosecutor enployed here is
to try to talk the jury into a conviction despite weak evidence.
Such conduct has no place in the courtroomand ignores that it is
as much the duty of the U S. Attorney "to refrain fromi nproper
net hods cal cul ated to produce a wongful conviction as it is to
use every legitimate nmeans to bring about a just one."™ |d.

“"[1]n order to show that a m sstatenent of |aw affects
t he substantial rights of a defendant, the defendant nust

denonstrate that the error was prejudicial." United States v.

Cast eneda, 241 Fed. Appx. 411, 413 (9th Gr. 2007) (citing Sinms
v. Brown, 425 F.3d 560, 579 (9th Cr. 2005)). On this record, we
have anpl e evidence that the prosecutor's m sstatenents of the
law resulted in prejudice. W have already found that the jury
convicted Heron on the basis of information that was i mmaterial .
In count |, for exanple, we found that there could have been no
agreenent to exchange material, non-public information in part
because the information at issue was not material. In count II,
we found that the SEC s decision not to review Ankor's financials
was immterial as a matter of law Simlarly, in count IV, we
found that the information Heron had in his possession during
much of the charged trading was, as a matter of |aw, not

material. That the jury convicted Heron on all three of these
counts is, by itself, strong evidence that it was not applying

the correct materiality standard and was instead applying the
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| ooser standard that the prosecutor offered seventeen tinmes in
his closing. Wen we also consider the other disturbing aspects
of the prosecutor's closing argunment, we have no difficulty in
concluding that, at |east on these three counts, the Governnent's
actions were prejudicial and deprived Heron of due process.

Wth regard to count 111, we find that, even had the
jury applied the correct materiality standard, it would very
i kely have concluded that the information Heron had regarding
the end-of -quarter press release was material. Because it is
likely that the jury woul d have convicted in any case, and
because we review these issues under plain error in the absence
of a tinely objection, any error that nmay have resulted from
i mproper statements in the closing argunent was harm ess with
regard to count 111

We find that the existence of plain error has
prejudi ced Heron's substantial rights in regard to counts |, 11,
and V. We will, therefore, conditionally grant a new trial
under Fed. R Crim P. 29(d) in the event that our judgnent of

acquittal as to those counts is vacated or reversed.

BY THE COURT:

/sl Stewart Dal zell, J.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA : CRI M NAL ACTI ON
V.
KEVI N HERON : NO. 06-674-01
ORDER

AND NOW this 19th day of Decenber, 2007, upon
consi deration of Kevin Heron's notion for judgnment of acquittal
or inthe alternative for a newtrial (docket entry # 128), the
parties' briefs thereon, the Governnment's notion to dismss
defendant's notion for a new trial (docket entry # 129), Heron's
notion for |leave to file a sur-reply (docket entry # 133) and for
the reasons articulated in the acconpanyi ng Menorandum of Law, it
i s hereby ORDERED that:

1. Heron's notion for leave to file a sur-reply is
GRANTED;

2. Heron's notion for judgment of acquittal is
GRANTED | N PART;

3. As to Counts 1, 2, and 4 of the Second Superseding

Indictnment, the jury's verdict is VACATED and def endant Kevin
Heron is ACQUITTED

4, Heron's notion for a newtrial is DEN ED as
untinely;

5. The Governnent's notion to dism ss Heron's notion
for a newtrial is DEN ED AS MOOT;

6. As to Counts 1, 2, and 4 of the Second Superseding

Indictrment, a new trial is CONDI TI ONALLY ORDERED i n accordance
wth Fed. R Cim P. 29(d) (1) subject to any subsequent action
by the Court of Appeals; and

7. Wth respect to the briefing referenced in note 29
of the acconpanyi ng Menorandum the parties shall FILE the
descri bed briefing by January 15, 2008.

BY THE COURT:
/sl Stewart Dal zell, J.




IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA

VS. ) CRIMINAL NO. 06-674-01

KEVIN HERON

JUDGMENT OF ACQUITTAL
AND NOW, this 19th day of December, 2007, the Court having this day granted the
defendant's motion for judgment of acquittal asto counts 1, 2, and 4 of the second superseding
indictment,
IT ISHEREBY ORDERED that Judgment in accordance with the above

finding is hereby entered pursuant to Rule 32(k)(1), Federal Rules of Criminal Procedure.

BY THE COURT:
/sl Stewart Dal zell, J.

CcC: U.S. Marsha
Probation Office
Counsdl
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