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LA SALLE UNI VERSITY, et al. ; NO. 07-5186
MEMORANDUM AND ORDER

McLaughlin, J. Decenber 19, 2007

This is a personal injury action, originally filed in
Pennsyl vani a state court and renoved to this Court on the basis
of diversity jurisdiction. The plaintiff has filed a tinely
notion to remand, arguing that the renoval was defective because
several of the defendants are Pennsylvania citizens and because
not all defendants consented to renoval. For the reasons bel ow,
the Court will grant the notion.

According to the conplaint, plaintiff Preston Plevretes
suffered a severe brain injury on Novenber 5, 2005, while playing
on the La Salle University football team The injury occurred at
an away gane agai nst Duquesne University in Pittsburgh
Plevretes alleges that the severity of this injury was caused, or
at | east aggravated, by an earlier concussion he suffered during

a prior gane on Qctober 4, 2005. Conpl. 9T 37, 83.



Pl evretes has naned as defendants La Salle University
and several of its departnents and enpl oyees, alleging, inter
alia, that they failed to properly diagnose, evaluate, and treat
his prior concussion and inproperly allowed himto continue to
play football and failed to warn himof the risks of playing.

Pl evretes has al so naned as defendants Duquesne University, its
head football coach, and two of its players (collectively “the

Duquesne defendants”), alleging, inter alia, that the manner in

whi ch Plevretes was tackled on Novenber 5, 2007, was negligent.

Pl evretes, by and through his parents as guardi ans,
filed this action in the Court of Comon Pl eas of Phil adel phia
County on Novenber 2, 2007. Defendant Jernmai ne Venabl e, one of
t he Duquesne players, filed a notice of renoval on Decenber 7,
2007, thirty days after he alleges he was served with the
conplaint. The notice was filed only by Venabl e and contai ned no
expl anation as to why the other naned defendants had not joined
in the renoval. The basis for renoval was diversity. The notice
of renoval alleges that the plaintiff and his parents are
residents of New Jersey; that Venable is a resident of Maryl and;
and that the remaining defendants are all residents of
Pennsyl vani a.

On Decenber 10, 2007, the Court, sua sponte, issued an

order for Venable to show cause why the case should not be

remanded, questioni ng whether renoval was proper under 28 U S. C



8§ 1441(b). Section 1441(b) requires that any action, other than
one brought under federal law, “shall be renovable only if none
of the parties in interest properly joined and served as
defendants is a citizen of the State in which such action is
br ought . ”

Al so on Decenber 10, 2007, the plaintiff filed a notion
to remand, arguing both that the case was non-renovabl e under 28
U S C 8§ 1441(b) and that Venable had failed to obtain unani nous
consent to renoval from those defendants who had been served with
the conplaint prior to the filing of the notice of renoval. See

Lews v. Rego Co., 757 F.2d 66, 68-69 (3d Cr. 1985) (construing

28 U.S.C. 8§ 1446 as requiring all defendants who have been served
to consent to the renoval petition).

Venable filed an opposition to the notion to remand on
Decenber 12, 2007. That sane day, he also filed a notion to
sever the plaintiff’s clains agai nst the Duguesne defendants and
transfer themto the United States District Court for the Western
District of Pennsylvania. On Decenber 18, 2007, the other
Duguesne defendants filed a simlar notion to sever and transfer
venue.

In his opposition to the notion to remand, Venabl e
concedes that all of the other defendants are citizens of
Pennsyl vani a and that therefore this case is not renovabl e under

28 U.S.C. §8 1441(b). Venable al so concedes that several of the



ot her defendants had been served with the conplaint prior to his
filing the notice of renoval, but that he did not obtain their
consent before renoving the case. Venabl e nonethel ess argues
that these admtted defects in his renoval papers do not require
that the case be remanded because they are both “waivabl e
procedural defect[s] rather than jurisdictional defect[s].” Opp.
at 4.

Venabl e is correct that both his failure to conply with
8§ 1441(b) and his failure to obtain the other defendants’ consent
are not jurisdictional defects and are both therefore waivable.
An “‘irreqgularity in [the] renoval of a case to federal court is
to be considered ‘jurisdictional” only if the case coul d not

initially have been filed in federal court.’”” Ariel Land Omers,

Inc. v. Dring, 351 F.3d 611 (3d Cr. 2003) (quoting Korea

Exchange Bank v. Trackwi se Sales Corp., 66 F.3d 46, 50 (3d Cr

1995)). Here, because there is conplete diversity between the
plaintiff and the defendants and the anount in controversy is
greater than $75,000, the plaintiff could originally have brought
this suit in federal court under diversity jurisdiction, and the
defects in the renoval are therefore non-jurisdictional. Because
the defects are non-jurisdictional, any objections to them nay be
wai ved if not raised “wthin 30 days after the filing of the

notice of renoval.” 28 U S.C. 8§ 1447(c); see also Inre FMC

Corp. Packaging Sys. Div., 208 F.3d 445, 451 (3d Cr. 2000).




The conspi cuous flaw in Venabl e’s argunent, however, is
that, although both of these defects are waivable, neither of
t hem has been waived. The plaintiff raised both the inpropriety
of renoval under 28 U S.C. 8 1441(b) and the |l ack of consent by
the other defendants in its notion to remand, and that notion was
filed well within the 30-day deadline set by 8§ 1447(c) for
rai sing non-jurisdictional objections.

Because the plaintiff raised these objections to
removal in a tinmely notion to remand, and because Venabl e does
not contest their substance, the Court wll order this case
remanded. Having found that this case was inproperly renoved,
the Court lacks jurisdiction to decide the two pending notions to
sever and transfer venue, and the Court will therefore deny those
notions as noot .

In its notion to remand, the plaintiff seeks an award
of the costs and fees incurred in responding to Venable’s
i nproper renoval, as permtted by 28 U. S.C. § 1447(c). Section
1447(c) provides that “[a]n order remanding the case may require
paynment of just costs and any actual expenses, including attorney
fees, incurred as a result of the renoval.” The decision to
award costs and expenses is left to the discretion of the court
and does not require a finding of bad faith on the part of the

removing party. Mnts v. Educ. Testing Serv., 99 F.3d 1253, 1260

(3d Gr. 1996).



Whet her to award attorneys fees turns on the
reasonabl eness of the defendant’s decision to renove: *“Absent
unusual circunstances, courts may award attorney's fees under 8§
1447(c) only where the renoving party | acked an objectively
reasonabl e basis for seeking renoval. . . . [When an objectively
reasonabl e basis exists, fees should be denied.” Martin v.

Franklin Capital Corp., 546 U S. 132, 141 (2005); see also

Roxbury Condo. Assoc., Inc. v. Anthony S. Cupo Agency, 316 F. 3d

244 (3d Gr. 2003) (reversing an award of attorneys fees where
the appellate court found the defendant nmade a “col orabl e renoval
claimin an area of unsettled law’'); Mnts, 99 F.3d at 1261
(uphol di ng an award of attorneys fees where there was “no
col orabl e basis for the renoval ”).

The Court finds that an award of costs and fees to the
plaintiff to be appropriate here because Venabl e | acked an
obj ectively reasonable basis for filing his notice of renoval.
Venabl e was aware, at the tinme he filed the notice, that the
ot her defendants were all citizens of Pennsylvania. See Notice
of Renoval at Y 6-13. Renoval on the basis of diversity was
therefore expressly prohibited by 28 U S.C. § 1441(b). Venable’'s
notice was also facially defective because it contai ned no
expl anation as to why the other defendants had not joined in the

renoval . Lewis, 757 F.2d at 68.



The fact that both these defects were wai vabl e does not
provi de an objectively reasonabl e basis for Venable to have filed
a notice of renoval. It is not objectively reasonable to renove
a case that is not renovable under the terns of the renova
statutes on the chance that this defect will be overl ooked by
one’s opponent. It is also not objectively reasonable, once
t hose defects have been spotted and raised in a tinely notion to
remand, to file an opposition to remand that offers no
subst antive response and no expl anati on or excuse for the failure
to conply with the requirenents for renoval.

In ordering that the plaintiff be reinbursed for costs
and expenses, the Court wll direct that this reinbursenent be
made by defendant Venable’'s counsel. The lack of an objectively
reasonabl e basis for renoving this case was a | egal error which
is the responsibility of M. Venable's attorneys, not of their

client.

An appropriate Order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PRESTON PLEVRETES, : ClVIL ACTI ON
an I ncapacitated Person, by :
and t hrough THEODORE and
TAMWY PLEVRETES as Parents
and Legal Co- Guardi ans of
t he Person and Estate of
PRESTON PLEVRETES
V.

LA SALLE UNI VERSITY, et al. ; NO. 07-5186

ORDER

AND NOW this 19th day of Decenber, 2007, upon
consideration of the Mdtion to Remand of Plaintiff Preston
Pl evretes (Docket No. 2), the Mdition to Sever and Transfer Venue
of Defendant Jernai ne Venabl e (Docket No. 4), and the Mtion to
Sever and to Transfer Venue of Defendants Duquesne University,
Jerry Schmitt, and Duquesne University Football Player Waring
#66 (Docket No. 8), and any responses thereto, I T IS HEREBY
ORDERED for the reasons set forth in the acconpanyi ng Menorandum
of Law that:

1) The plaintiff’s Mdtion to Renmand (Docket No. 2) is
GRANTED and this case shall be REMANDED to the Court of Conmon
Pl eas of Phil adel phia County.

2) The Mdtion to Sever and to Transfer Venue of
Def endant Jer nai ne Venabl e (Docket No. 4) is DEN ED as MOOT.

3) The Mdtion to Sever and Rule 12(b)(3) Mdtion to

Transfer Venue of Defendants Duquesne University, Jerry Schmtt,



and Dugquesne University Football Player Waring #66 (Docket No.
8) is DEN ED as MOOT.

4) Counsel for defendant Jernmai ne Venabl e shall pay
the just costs and actual expenses, including reasonable
attorneys fees, incurred by the plaintiff as a result of the
removal of this action pursuant to 28 U . S.C. 8§ 1447(c).

5) The plaintiff shall file a bill of costs and
expenses reasonably incurred as a result of the renobval within

ten (10) days of this Order.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




